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highlights 

PART I: 


FEDERAL REGISTER: 

WHAT IT IS AND HOW TO USE IT 

OFR announces three workshops in Los Angeles, 

2-23 thru 2-25-77 and three workshops In San 
Francisco, 3-1 thru 3-3-77... 3908 


EMERGENCY SCHOOL AID 

HEW/OE notice on “desegregation" plan interpretation.. 3900 
HEW/OE sets standards for evaluation ot applications.. 3842 

AIR TRAFFIC REGULATORY REVIEW PROGRAM 

DOT/FAA announces schedule and invites proposals by 


3-15-77 for review of flight rules .. 3863 

REAL ESTATE INVESTMENTS AND 
IMPROVEMENTS 

USDA/REA reduces instances in which title insurance is 
required ---- 3847 

MOBILE HOME LOANS 

HUD/FHC conforms regulation to new fiscal year; effec¬ 
tive 1-17-77 ........... 3839 

INCOME TAX 

Treasury/IRS proposes regulations on corporate separa¬ 
tions; comments by 3-5-77........ 3866 

NEW PNEUMATIC TIRES 

DOT/NHTSA adds certain size designations to Federal 
Motor Vehicle Safety Standard____ 3844 

PRIVACY ACT OF 1974 

OMB reports on new systems.„... 3909 

STATE DEMONSTRATION PROGRAM 

DOT/FAA selects certain States for participation in 
receiving Federal grants for airway development_..... 3946 

CIVIL AVIATION 

NTSB announces availability of 1976 safety statistics. .. 3907 

FOREIGN EMBARKATION LIVESTOCK 
QUARANTINE FACILITY 

USDA/APHIS proposes criteria and standards for estab¬ 
lishment: comments by 3-22-77_____ 3859 


CONTINUED INSlOe 
























reminders 


iTho items In this list were edltorUlly compiled as an eld to Ftofeai. Rrcisrti users. Inclusion or exclusion from thU list has no legal 
^7. u.”^eda,« reminder. It does not Include eltecUve date, that occur within 14 days of publication.) 




Rules Going Into Effect Today 


DOT/CG—Orawbridge operations; Curtis 

Creek. Md._. 55345; 12-20-76 

EPA—Implementation plans; Virgin 

Islands._. 55530: 12-21-76 


List of Public Laws 


Not*: No public bills which have become 
law were received by the Office of the Federal 
Register for Inclusion In today's List os 
Public Laws. 


AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK 

The six-month trial period ended August 6. The program is being continued on a voluntary basis (see OFR 
notice, 41 FR 32914, August 6, 1976). The following agencies have agreed to remain in the program: 


Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

NRC 

USDA/ASCS 


NRC 

USDA/ASCS 

DOT/COAST GUARD 

USDA/APHIS 


DOT/COAST GUARD 

USDA/APHIS 

DOT/NHTSA 

USDA/FNS 


DOT/NHTSA 

USDA/FNS 

DOT/FAA 

USDA/REA 


DOT/FAA 

USDA/REA 

DOT/OHMO 

CSC 


DOT/OHMO 

CSC 

DOT/OPSO 

LABOR 


DOT/OPSO 

LABOR 


HEW/FDA 



HEW/FDA 


Documents normally scheduled on a day that will be a Federal holiday will be published the next work day 
following the holiday. 

Comments on this program are still invited. Comments should be submitted to the Day-of-the-Week Program 
Coordinator, Office of the Federal Register. National Archives and Records Service, General Services Adminis¬ 
tration, Washington. D.C. 20408. 


ATTENTION: For questions, corrections, or requests for information please see the list of telephone numbers 
appearing on opposite page. 




Published dally, Monday through Friday (no publication on Saturday*. Sundays, or on official Federal 
holidays). by the Office of the Federal Register. National Archive* and Record* Service, General Service# 
Administration. Washington. DC. 20406. under the Federal Register Act (46 Stat. 600. aa amended; 44 US.O.. 
Ch. 16) and the regulation* of the Administrative Committee of the Federal Register (1 CFR Ch. I). Distribution 
1* made only by the Superintendent of Document*. Ui3. Government Printing Office. Washington. D.C. 20402. 


The Tdoal Racism provides a uniform system for making available to the public regulations and legal notice# issued 
by Federal agencies. These include Presidential proclamations and Executive orders and Federal agency documents having 
general applicability and legal effect, documents required to be published by Act of Ooagrees and other Federal agency 
documents of public In tercet. Documents are on file for public Inspection In the Office of the Federal Register the day before 
they are published, unless earlier filing is requested by the Issuing agency. 


The Fedxsal Rxcinxs will be furnished by mall to subscriber*, free of postage, for $5.00 per month or $60 per year, payable 
In advance. The charge for individual copies Is 76 cents for each issue, or 75 cents for each group of page# aa actually bound 
Remit check or money order, made payable to the Superintendent of Documents. UjB. Government Printing Office, Washington. 
D.C. 20402. 


There are no restrictions on the republtcatlon of material appearing In the Ffcxna ul Rsonrm. 
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INFORMATION AND ASSISTANCE 


Questions and requests for specific information may be directed to the following numbers. General inquiries 
may be made by dialing 202-523-5240. 


FEDERAL REGISTER. Daily Issue: 

Subscriptions and distribution. 202-783-3238 

"Dial • a • Regulation” (recorded 202-523-5022 
summary of highlighted docu¬ 
ments appearing in next day's 
issue). 

Scheduling of documents for 523-5220 

publication. 

Copies of documents appearing in 523-5240 

the Federal Register. 

Corrections.. 523-5286 

Public Inspection Desk.. 523-5215 

Finding Aids_ 523-5227 

Public Briefings: "How To Use the 523-5282 

Federal Register.” 

Code of Federal Regulations (CFR).. 523-5266 

Finding Aids__ 523-5227 


PRESIDENTIAL PAPERS: 

Executive Orders and Proclama- 523-5233 

tions. 

Weekly Compilation of Presidential 523-5235 

Documents. 

Public Papers of the Presidents.... 523-5235 


Index . 523-5235 

PUBLIC LAWS: 

Public Law dates and numbers. 523-5237 

Slip Laws. 523-5237 

U.S. Statutes at Large.. 523-5237 

Index .....—..—. 523—5237 

U.S. Government Manual-- 523-5230 

Automation ...... 523-5240 

Special Projects.. 523-5240 


HIGHLIGHTS—Continued 


ANIMAL DRUGS 

HEW/FDA approves cambendazole suspension, pellets, 
or p8sto for treating helminth in horses; effective 

1-21-77 ...... 3838 

HEW/FDA changes sponsor name for certain new drugs; 

effective 1-21-77_ ___._ 3837 

HEW/FDA clarifies use of Ketamine hydrochloride Injec¬ 
tion in cats; effective 1-21-77.... 3838 


SHUTTLE SERVICES 

NASA procedures for reimbursement from non-U.S. 
Government users; effective 1-21-77___ 3829 

FEDERAL OIL AND GAS FIELDS 

Interior seeks comments by 2-22-77 on procedures for 
determination of Maximum Efficient Rate and Temporary 
Emergency Production Rate ..........3904 

AGRICULTURAL COMMODITIES 

USDA/CCC proposes to revise export credit sales pro¬ 
gram; comments by 2-22-77___.....__ 3849 

GOVERNMENT IN SUNSHINE ACT 

Foreign Claims Settlement Commission proposes pro¬ 
cedures for public meetings; comments by 2-17-77. 3872 

Indian Claims Commission proposes opening agency 
meetings to public and prohibiting ex parte communica¬ 
tions; comments by 2-28-77_____ 3864 

CHILD CARE FOOD PROGRAM 

USDA/FNS prescribes food cost factors for meals for 
1-1-77 thru 6-30-77; effective 1-1-77 ._. .. 3885 

CHANGED MEETINGS— 

Commerce/DlBA: Importers' Textile Advisory Commit¬ 
tee; 2-9-77..., ........ 3886 


Management-Labor Textile Advisory Committee; 

2-10-77 ......... 3886 

NSF: Advisory Committee for Research; 1-27 thru 

1-28-77; location change____..... 3905 


MEETINGS— 

Advisory Council on Historic Preservation; 2-2 thru 


2-3-77 


USDA/FS; President's QueticoSuperior Committee; 

3-17-77 . 

Superior National Forest Advisory Committee; 
2-24-77 ..—.—. 


CRC: South Carolina Advisory Committee; 2-4-77. 

Commerce/NOAA: Marine Fisheries Advisory Com¬ 
mittee; 2-9 thru 2-10-77.. .... 

HEW/Federal Council on Aging; Committee on Eco¬ 
nomics of Aging; 2-14 thru 2-15-77. 

Senior Services Committee; 2-15 thru 2-16-77 
International Trade Commission; 1-24-77... 


NRC: Advisory Committee on Reactor Safeguards: 
Emergency Core Cooling Systems Subcommittee; 
2—5—77 ... .. .. 


Preliminary schedule; January thru March. 

State: Ocean Affairs Advisory Committee; 1-25 thru 


1-26-77 


Secretary of State's Advisory Committee on Private 
International Law. Study Group of Hotelkeepers 

Liability; 2-17-77........ 

Shipping Coordinating Committee, Subcommittee 

on Safety of Life at Sea; 2-17-77- 

AID: International Food and Agricultural Develop¬ 
ment Board; 2-14 thru 2-15-77.... 


DOT/FAA: Microwave Landing System Advisory Com¬ 
mittee; 2—3—77....--.......—..... 


3875 

3885 

3885 

3885 

3887 

3899 

3900 

3905 

3906 
3905 

3944 

3945 
3945 
3945 
3947 
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HIGHLIGHTS—Continued 


PART II: 

HEALTH PUNNING 

HEW/PHS regulates capital expenditure review, cer¬ 
tificate of need, and review of new institutional health 
services; effective 2-22-77 ..-.—-- 4001 

PART III: 

UFE INSURANCE CONTRACTS 

Labor/P&WP8 and Treasury/IRS announce proposed 
class exemption for transfers between plan participants 
and employee benefit plans (2 documents); comments 
by 2-22-77___-.-. 4034, 4036 

PART IV: 

INDEX 

FEC publishes Index to Advisory Opinions issued by the 
Commission ..—.....— 4039 


PART V: 

NATIONAL RESEARCH AND TECHNICAL 
ASSISTANCE PROGRAM 

Commerce/NOAA proposes procedures for operation and 
awarding of grants; comments by 2-21-77--— 4045 

PART VI: 

EMPLOYEE SELECTION PROCEDURES 

Justice. Labor/FCCPO, and CSC Issue document on 
questions and answers on Federal executive agency 
guidelines ...__—--- 4051 

PART VII: 

MINIMUM WAGES 

Labor/ESA publishes general wage determination de¬ 
cisions for Federal and federally assisted construction.... 4051 


contents 


AGENCY FOR INTERNATIONAL 
DEVELOPMENT 

Notice* 

Meetings: 

International Pood and Agricul¬ 
tural Development Board-3945 

AGING, FEDERAL COUNCIL 

Notices 

Meetings: 

Economics of Aging Commit¬ 
tee.-. 3899 

Senior Services Committee- 3900 

AGRICULTURAL MARKETING SERVICE 
Rule* 

Almonds grown in Calif- 3847 

Oranges (navel) grown in Arix. 
and Calif (2 documents).. 3845. 3846 

AGRICULTURE DEPARTMENT 

See Agricultural Marketing Serv¬ 
ice; Animal and Plant Health 
Inspection Service; Commodity 
Credit Corporation; Farmers 
Home Administration ; Food and 
Nutrition 8ervlce; Forest Serv¬ 
ice; Rural Electrification Ad¬ 
ministration; Soil Conservation 
8ervke. 

ALCOHOL TOBACCO AND FIREARMS 
BUREAU 

Rules 

Metric till standards; distilled 
spirits; conversion factor_ 3839 

ANIMAL AND PLANT HEALTH 
INSPECTION SERVICE 

Proposed Rules 

Animal and poultry import re¬ 
strictions: 

Livestock foreign embarkation 
quarantine station, establish¬ 
ment; criteria and standards. 3859 

ARMY DEPARTMENT 

See Engineers Corps. 

It 


CHILD SUPPORT ENFORCEMENT OFFICE 
Rules , 

Federal financial participation: 

Deferral, disallowance, and re¬ 
consideration of claims.- 3843 

CIVIL RIGHTS COMMISSION 

Notices 

Meetings: 

8outh Carolina Advisory Com¬ 
mittee _ 3885 

CIVIL SERVICE COMMISSION 
Rules 

Excepted service: 


Army Department- 3827 

National Aeronautics and Space 

Administration- 3827 

Overseas Private Investment 

Corp_ 3827 

Veterans Administration- 3827 

Notices 


Employee selection procedure 
guidelines: appendices to Fed¬ 
eral Personnel Manual Supple¬ 
ment; questions and answers.. 4058 
President's Commission on White 
House Fellowships; availability 

of report on 1976 activities- 3886 

COAST GUARD 
Rules 

Drawbridge operations: 

California. Oakland Inner Har¬ 


bor Tidal Canal. 3841 

Proposed Rules 
Anchorage regulations: 

Hawaii_ 3871 

Notices 


Bridges, highway; proposed con¬ 
struction: 

Boca Raton, Fla , hearing- 3946 

Committees; establishment, re¬ 
newals, etc.: 

Towing Industry Advisory Com¬ 
mittee et al; appointment of 

members _„_ 3945 

COMMERCE DEPARTMENT 
See Domestic and International 
Business Administration; Mari¬ 
time Administration; National 
Oceanic and Atmospheric Ad¬ 
ministration, 


COMMODITY CREDIT CORPORATION 

Proposed Rules 

Export programs: 

Agricultural commodities; fi¬ 
nancing of sales from private 
stocks---——- 3849 

OEFENSE DEPARTMENT 

See Engineers Corps. 

DOMESTIC AND INTERNATIONAL 

BUSINESS ADMINISTRATION 

Notices 

Meetings: 

Management-Labor and Im¬ 
porters Textile' Advisory 
Committees; date and time 
changes- 3686 

EDUCATION OFFICE 

Rules 

Emergency school aid: 

Applications: criteria and pro¬ 


cedures -— 3842 

Notices 

Emergency school aid; interpreta¬ 
tion regarding desegregation 
plans- 3900 


EMPLOYMENT STANDARDS 
ADMINISTRATION 

Rules 

Longshoremen's and Harbor 
Workers' Compensation Act: 
Administering Agency: defini¬ 
tions and use of terms: and 
administration and proce¬ 
dures: redesignation of Office 
of Workers’ Compensation 
Programs and establishment 
and changes in compensation 
districts_ 3847 

Notices 

Minimum wages for Federal and 
federally-assisted construction; 
general wage determination de¬ 
cisions, modifications, and su¬ 
persedeas decisions- 4059 
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ENGINEERS QORPS 
Rules 

Planning assistance to 8tales: 

Water resources development.. 3841 

ENVIRONMENTAL PROTECTION AGENCY 
Rules 

Air quality implementation plans: 
various States, etc.: 

New Jersey; mass transit pri¬ 
ority incentives_ 3841 

Notices 

Air pollution; motorcycles, ex¬ 
haust and crankcase emission 
standards; availability of envi¬ 
ronmental statement_ 3889 

Air quality implementation plans, 
preparation, adoption and sub¬ 
mittal; interpretative ruling, 

hearings_ 3888 

Pesticide chemicals; tolerances, 
exemptions, etc.; petitions: 

BA8P Wyandotte Corp.; cor¬ 
rection - 3889 

Water pollution; availability of 
environmental statements on 
wastewater management fa¬ 
culties: 

New Milford. Conn.. 3889 

Western Contra Costa County, 

Calif _*_ 3889 

FARMERS HOME ADMINISTRATION 
Notices 

Disaster and emergency areas: 

Arkansas --- 3884 

Minnesota-—- - 3884 

New York. 3884 

Wisconsin _—- 3884 

FEDERAL AVIATION ADMINISTRATION 
Rules 

Airworthiness directives: 

Boeing _ 3828 

General Electric-— 3828 

Rockwell . 3828 

Restricted areas.—-- 3829 

Proposed Rules 

Air traffic operating and flight 
rules: 

Regulatory review program; in¬ 
quiry __ 3883 

Transition areas <4 documents).. 3861- 

3863 

Notices 

Airport development. State de¬ 
monstration programs; imple¬ 


mentation and operation- 3946 

Meetings: 

Microwave Landing System Ad¬ 
visory Committee... 3947 


FEDERAL COMMUNICATIONS 
COMMISSION 


Notices 

Interference from spark-type igni¬ 
tion systems in motor vehicles; 

extension of time_. 3894 

Hearings, etc.: 

Hildreth Communications Co. 

and A-R Microwave Corp- 3890 

New house Alabama Microwave, 

Inc., et al_ 3890 

WTWV, Inc... 3891 


FEDERAL CONTRACT COMPLIANCE FEDERAL RESERVE SYSTEM 

PROGRAMS OFFICE Rll .~ 


Rules 

Employee selection procedures; 
guidelines; questions and an¬ 
swers _ 4057 

FEDERAL ELECTION COMMISSION 
Notices 

Index of advisory opinions issued 

by the Commission-- 4040 

FEDERAL HOME LOAN BANK BOARD 
Notices 

Applications , etc.: 

Hickory Investments, Inc 3894 


FEDERAL HOUSING COMMISSIONER— 
OFFICE OF ASSISTANT SECRETARY 
FOR HOUSING 


Rules 

Minimum property standards; Are 

protection, lighting, etc—.- 3838 

Mortgage and loan insurance pro¬ 
grams: 

Property improvement and mo¬ 
bile home loans; fiscal year 
conformation--- 3839 


FEDERAL POWER COMMISSION 


Notices 

Hydroelectric project licenses, 
specified reasonable rate of re¬ 
turn. 3878 

Hearings , etc.: 

Chattanooga Gas Co- 3876 

Cities Service Oas Co. <2 docu¬ 
ments) _-— 3875, 3876 

Columbia Gas Transmission 

Corp ........_..... 3876 

East Tennessee Natural Gas Co. 3877 

El Paso Electric Co. 3877 

Granite State Gas Transmis¬ 
sion, Inc_ 3877 

Iowa Public Service Co- 3878 

Mid Louisiana Gas Co- 3878 

Midwestern Gas Transmission 

Co . 3878 

New England Power Co_-. 3879 

Oklahoma Gas & Electric Co.. 3879 
Panhandle Eastern Pipe Line 

Co __ 3880 

Tenneco Atlantic Pipeline Co.. 3880 

Tennessee Gas Pipeline Co_ 3882 

Transcontinental Gas Pipe Line 

Corp - 3883 

United Gas Pipe Line Co. <2 
documents)_ 3883 


FEDERAL RAILROAD ADMINISTRATION 


Truth-in-lending: 

Official staff interpretations.... 3827 
Notices 

Board actions; applications and 

reports_____——. 3897 

Applications, etc.: 

American National Bancsharcs, 


Inc._ 3894 

Ellis Banking Corp- 3896 

Farmers Bancshares, Inc-- 3895 

First City Ban corporation of 

Texas, Inc_ 3895 

Indiana National Corp_ 3896 

Mahaska Investment Co- 3896 

Royal Trust Co_ 3897 


FEDERAL TRADE COMMISSION 
Rules 

Prohibited trade practices: 

International Telephone L Tele¬ 
graph Corp. et a)_ 3833 

FISH AND WILDLIFE SERVICE 
Rules 

Fishing: 

Savannah National WUdlife 


Refuge. Ga- 3845 

Public access, entry, use. and rec¬ 
reation: 

Wheeler National WUdlife Ref¬ 
uge, Ala___ 3845 


FOOD AND DRUG ADMINISTRATION 
Rules 

Animal drugs, feeds, and related 
• products: 

Byk-Oulden. Inc.; sponsor name 


change_ 3837 

Cambcndazolc ....._ 3838 


Ketamine hydrochloride Injec¬ 
tion __- 3838 


FOOD AND NUTRITION SERVICE 
Notices 

Child care food program: 

Food cost factors, January-June 
1977 . 3885 


FOREIGN CLAIMS SETTLEMENT 
COMMISSION 

Proposed Rules 

Sunshine Act implementation; 
meetings, public observation_ 3872 


Rules 

Operating rules: 

Workmen, blue signal, protec¬ 
tion ; correction_ 3843 

Rear end marking devices, pas¬ 
senger, commuter, and freight 
trains; correction_ 3843 


FEDERAL REGISTER OFFICE 
Notices 

“Federal Register—what it is and 
how to use it,'* educational 
workshops; Los Angeles and San 
Francisco, Calif_1_ 3908 


FOREST SERVICE 
Notices 

Meetings: 

Quetico-Superior Committee... 3885 

Superior National Forest Advi¬ 
sory Committee... _ 3885 


GEOLOGICAL SURVEY 
Notices 

Geothermal resource areas, opera¬ 
tions. etc.: 

California_ 3903 
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HEALTH. EDUCATION. AND WELFARE 
DEPARTMENT 

See Child Support Enforcement 
OHice; Education Office; Food 
and Drug Administration; Pub¬ 
lic Health Service; Social Secu¬ 
rity Administration. 

HOUSING AND URBAN DEVELOPMENT 
DEPARTMENT 

See Federal Housing Commission¬ 
er-Office of Assistant Secre¬ 
tary for Housing. 

HISTORIC PRESERVATION. ADVISORY 
COUNCIL 

Notices 

Meeting_ 3875 

INDIAN CLAIMS COMMISSION 

Proposed Rules 

Sunshine Act implementation; 
public observation of meetings 
and ex parte communications.. 3864 

INTERIOR DEPARTMENT 

See also Fish and Wildlife Service; 
Geological Survey; Land Man¬ 
agement Bureau. 

Notices 

OU and gas fields. Federal; imple¬ 
mentation of section 106, En¬ 
ergy Policy and Conservation 
Act- 3904 

Rate adjustment; Pacific Gas and 

Electric Co., final position- 3903 

INTERNAL REVENUE SERVICE 

Rules 

Income taxes: 

Retirement accounts, annuities, 
and endowment contracts, in¬ 
dividual; disclosure state¬ 
ments -_ 3*39 

Proposed Rules 

Income taxes: 

Corporate separations; distribu¬ 
tion of stock and securities; 
republication__—„— 3866 

Notices 

•Life insurance contracts trans- 

/ fer to employee benefit plans; 

/ pendency of proposed class 

/ exemption--- 4034 


/ /Into 

/ Notices 


[international trade commission 



3948 

3948 


3949 


Meeting, closed portion- 3905 

INTERSTATE COMMERCE COMMISSION 
Rules 

Railroad car service orders: 

Boxcars: substitution of stock 
cars_ 3844 

Notices 

Abandonment of railroad services, 
etc: 

Louisville and Nashville Rail¬ 
road Co 3949 


Car service exemptions, manda¬ 
tory (2 documents)- 

Hearing assignments-- 

Motor carriers : 

Temporary authority applica- 

Petitlons, applications, finance 
matters (including temporary 
authorities), railroad abandon¬ 
ments, alternate route devia¬ 
tions, and Intrastate applica¬ 
tions ___-___ 3953 


JUSTICE DEPARTMENT 
Notices 

Employee selection procedures; 
uniform guidelines; questions 
and answers- 4052 

LABOR DEPARTMENT 

See Employment Standards Ad¬ 
ministration; Federal Contract 
Compliance Programs Office; 
Pension and Welfare Benefit 
Programs Office. 

LAND MANAGEMENT BUREAU 
Notices' 

Airport leases: 

Nevada (2 documents)__ 3901, 3902 

Applications, etc.: 

New Mexico (4 documents).... 3902 

Authority delegations: 

Lands and Minerals Operations 
Branch. Lands Section Chief 
and Minerals Section Chief— 3901 
Opening of public lands: 

Oregon-- 3902 

Outer Continental Shelf official 
protraction diagram, approval. - 3903 

Withdrawal and reservation of 
lands, proposed, etc.: 

Colorado- 3903 

MANAGEMENT AND BUDGET OFFICE 
Notices 

Clearance of reports; list of 

requests_ 3908 

Privacy Act of 1974. reports on 
new systems--- 3909 

MARITIME ADMINISTRATION 
Notices 

Foreign construction cost compu¬ 
tations ’ 

LASH Type vessels; MA Design 

C9-S-81f.-. 3888 

Applications . etc.: 

States Steamship Co- 3886 


NATIONAL AERONAUTICS AND SPACE 
ADMINISTRATION 


iae 


& 


*/e 



Rules 

Shuttle services, reimbursement; 
non-U-S. government users- 


3829 


NATIONAL HIGHWAY TRAFFIC 
SAFETY ADMINISTRATION 

Rules 

Motor vehicle safety standards: 

Tires, new pneumatic, for pas¬ 
senger cars_ 3844 

Organization and functions: 

Authority delegation to chief 
counsel; odometers .... 3843 

NATIONAL OCEANIC AND ATMOSPHERIC 
ADMINISTRATION 

Rules 

Marine mammals: 

Taking and importation; State 
laws and regulations, approval 
and review; correction_ 3845 

Proposed Rules 

Coastal zone management pro¬ 
grams; research and technical 
assistance -__ 4045 

Notices 

Meetings: 

Marine Fisheries Advisory Com¬ 
mittee _— 3887 

Marine mammals: 

Incidental taking; yellowfin 
tuna purse seine fishing op¬ 
erations ; receipt of recom¬ 
mended decision- 3886 

Marine mammal permit applica¬ 
tions. etc.: 

Mystic Marinelife Aquarium... 3886 
NATIONAL SCIENCE FOUNDATION 
Notices 

Meetings: 

Research Advisory Committee; 
location change- 3905 

NATIONAL TRANSPORTATION SAFETY 
BOARD 
Notices 

Safety recommendations and acci¬ 
dent reports, and 1976 civil avi¬ 
ation safety statistics; availa¬ 
bility and receipt-- 3907 

NUCLEAR REGULATORY COMMISSION 
Notices 

Meetings: 

Reactor Safeguards Advisory 
Committee (2 documents)_ 3905. 

3906 

PENSION AND WELFARE BENEFIT 
PROGRAMS OFFICE 
Rules 

Life insurance contracts transfer 
to employee benefit plans; pend¬ 
ency of proposed class exemp¬ 
tion; cross reference_ 4057 

Proposed Rules 

Fiduciary responsibility: 

Employer securities and real 
property; acquisition and 
holding, divestiture; correc¬ 
tion _—_ 3871 

Notices 

Employee benefit plans: 

Life Insurance contracts and an¬ 
nuities transfer to plan par¬ 
ticipants; pendency of pro¬ 
posed class exemption- 4036 
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PUBLIC HEALTH SERVICE 

Rules 

Health planning and resources de¬ 
velopment: 

Capital expenditure review, cer¬ 
tificate of need, and review of 
new institutional health serv¬ 
ices _ _ 4001 

Notices 

Health maintenance organiza¬ 
tions, qualified-- 3901 


RURAL ELECTRIFICATION 
ADMINISTRATION 

Rules 

Information, public: 

Title insurance for realty in¬ 
vestments; Bulletin 300-1 
supplement_ 3847 

Notices 

Environmental statements: avail¬ 
ability. etc.: 

Colorado-Ute EJcctric Associ¬ 
ation. Inc—-- 3885 

Pacific Northwest Generating 

Co _ 3885 


SECURITIES AND EXCHANGE 
COMMISSION 

Notices 


Self-regulatory organizations; 

proposed rule changes: 

American Stock Exchange. Inc. 3909 

Chicago Board Options Ex¬ 
change, Inc. (2 documents) 3909, 

3911 

Pacific 8tock Exchange Inc- 3914 

Philadelphia Stock Exchange. 

Inc - 3915 


Hearings, etc,: 

Boston Stock Exchange- 3939 

CNA Money Instruments. Inc. 3939 
General Public Utilities Corp.. 3912 
Jersey Central Power & Light 

Co., et al_ 3913 

Keogh-Sm a there Fund, Inc— 3939 

Midwest Stock Exchange. Inc.. 3940 
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empt Bond Fund and Ste¬ 
phens. Inc-- 3940 

SoOen International Fund Inc. 3942 


SMALL BUSINESS ADMINISTRATION 


Notices 

Applications, etc.: 

Admiral Investment Co.. Inc— 3943 
Cameron-Brown Capital Corp 3944 
Disaster areas: 

Minnesota_ 3944 


SOIL CONSERVATION SERVICE 

Rules 

Organization and functions: 

Administrator; coordination of 
State coastal zone manage¬ 
ment plan reviews- 3845 

SOCIAL SECURITY ADMINISTRATION 

Notices 

Authority delegations: 

Deputy Commissioner, et al.. 
kidney transplant and dialy¬ 
sis services reimbursement 
limits; correction - 3901 


STATE DEPARTMENT 

See also Agency for International 
Development. 

Notices 

Meetings: 

Ocean Affairs Advisory Commit¬ 
tee ... 3944 

Private International Law Ad¬ 
visory Committee, Hotelkeep¬ 
ers* Liability Study Group. 3945 
Shipping Coordinating Commit¬ 
tee. Safety of Life at Sea Sub¬ 
committee __ ... 3945 

TEXTILE AGREEMENTS IMPLEMENTATION 
COMMITTEE 

Notices 

Tariff schedules of United States 
Annotated Numbers: correlation 
of textile and apparel cate¬ 
gories __..... — 3888 

TRANSPORTATION DEPARTMENT 

See also Coast Guard; Federal 
Aviation Administration; Fed¬ 
eral Railroad Administration; 
National Highway Traffic Safety 
Administration. 

Notices 

Deepwater port licenses: 

LOOP and 8eadock. 3847 

TREASURY DEPARTMENT 

See also Alcohol. Tobacco and 
Firearms Bureau: Internal Rev¬ 
enue Service. 

Rules 

Foreign diplomatic missions, pro¬ 
tection; procedures tor assist¬ 
ance to State and local govern¬ 
ments; correction-- 3841 


“THE FEDERAL REGISTER—WHAT IT 
IS AND HOW TO USE IT” 

Briefings at the Office of the 
Federal Register 

(For Details, See 41 FR 46527, Oct 21, 1976) 
RESERVATIONS: DEAN L SMITH, 523-5282 
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list of cfr ports affected in this issue 


The following numerical guide Is a Hat of tha part* of each title of the Code of Federal Regulations afTected by documents published In today's 
issue. A cumulative list of parts affected, covering the current month to date, follows beginning with the second issue of the month. 

A Cumulative List of CFR Section* Affected is published separately at the end of each month. The guide lists the parts and sections affected 
by documents published since the revision date of each title. 


5 CFR 

213 (4 documents)- 3827 

7 CFR 

801_ _ _ ____ ___ 3845 

907 <2 documents)_ 3845. 3846 

981.-.. 3847 

1701_ 3847 

Proposed Rules: 

1488_ 3849 


9 CFR 

Proposed Rules: 

92_ 3859 

12 CFR 

228_ 3827 

14 CFR 

39 <3 documents)- 3828 

71_ 3829 

73... 3829 

1214_ 3829 

Proposed Rules: 

71 (4 documents)_ 3861-3863 

91. 3863 

15 CFR 

Proposed Rules: 

933_ 4046 

16 CFR 

13 _ 3833 


20 CFR 

701 ..... 3847 

702 ___ 3847 

21 CFR 

510- 3837 

520. 3838 

522. 3838 

548_ 3838 

555.-.-.. 3838 

24 CFR 

200-_ 3838 

201. 3839 

25 CFR 

Proposed Rules: 

504. 3864 

26 CFR 

1_ 3839 

Proposed Rules: 

1_ 3866 

27 CFR 

170_ 3840 

194_ 3840 

201. 3840 

29 CFR 

Proposed Rules: 

2550. 3871 


31 CFR 


13. 

_ 3841 


33 CFR 


117-- 3841 

265- 3841 

Proposed Rules: 

110- 3871 

40 CFR 

52- 3841 

41 CFR 

60-3—.—. 4057 

42 CFR 

100_ 4024 

122 _ 4024 

123 _ 4028 

45 CFR 

185_ 3842 

304. 3843 

Proposed Rules: 

504. 3872 

49 CFR 

218- 3843 

221. 3843 

501..-_"_ 3843 

571. 3844 

1033. 3844 

50 CFR 

28_ 3845 

33. 3845 

216.-. 3845 
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CUMULATIVE UST OF PARTS AFFECTED DURING JANUARY 

The following numerical guide is a list of parts of each title of the Code of 
Federal Regulations affected by documents published to date during January. 


1 CFR 

Proposed roues: 

443_ 1267 

3 CFR 

Executive Orders: 

10480 (Amended by EO 11956>_ 2047 

11490 (Amended by EO 11053)- 2491 

11661 (Amended by EO 11951)- 1453 

11724 (Superseded by EO 11954).. 2297 

11793 (Revoked by EO 11957)_ 3295 

11821 (Amended by EO 11949).... 1017 
11921 (SeeEO 11953)_ 2491 

11949 . 1017 

11950 . 1451 

11951 - H53 

11952 .- 2293 

11953 . 2491 

11954 _ 2297 

11955 .—. 2499 

11956.. 2947 

11957_ 3295 

5 CFR 


7 CFR—Continued 

Proposed Rules —Continued 


1070__- 1356 

1078 ...- 1356 

1079 . 1356 

1205_ 2503 

1421.2- 2328 

1434. 2980 

1473_ 2977 

1488. - 3849 

1701. 1479 

E CFR 

204_ 3626 

212_ 3627 

214_ 3627 

9 CFR 

73. 2949. 3297 

97.-. 1455 

113.-. 750. 1456 

317_ 3298 

319..751. 3298 

381. 2949 


213.. 1455. 2949. 3297. 3827 

610_ 3297 

1410.. 2299 

7 CFR 

1 _ 743 

2 . 2968 

26. 1019 

55 . 2969 

56 _ 2970 

59. 2971 

70. 2971 

210. 2971 

226. 1475 

354.—.. 1475 

601_ 3845 

718. 2973 

722. 1476 

726_ 2300 

729 _ 749 

730 . 2301 

905....-_ 1022 

907. 1230. 2665. 3845. 3846 

910. 1476. 2977.3297 

917. 3625 

928..1. 2. 2665 

930. 3626 

959. 2308 

971. 2666. 3626 

981. 3159. 3847 

1430. 3 

1473. 2977 

1701. 3847 

1822.1023,2051 

1843. 1231 

1845. 2308 

Proposed Rules: 

52. 3178 

270 . 1479 

271 . 1479 

272 . 780. 2328 

275. 1479 

661. 3311 

730. 780 

967. 2691 

987. 2503 

1063. 1356 


Proposed Rules: 

92... 1483. 3859 

10 CFR 

100___.... __ 2051 

io36 

203. 3814 

212__ 1036.1456. 2308 

PEA Rulings: 

1977-1. 3628 

Proposed Rules: 

2. 3178 

51. 3178 

212.„.. 2646 

215.-. 3652 

11 CFR 

Proposed Rules: 

2 _ 3810 

3 . 3810 

12 CFR 

4 . 2950 

16. 2200. 3299 

202_ 1242. 2950 

206 .-. 3171 

207 ..-..968 

211 . 752 

212 . 2951 

213 . 752 

220 .-.... 752 

221 ...— 968 

224 . 968 

225 . 752. 1263. 2951 

226 . 753.1264. 2650,3827 

227 . 2950 

265. 2501. 2950 

563_ 2952 

570. 2952 

601...-.. 2666 

704. 1458 

Proposed Rules: 

226....780. 1268 

505b__-.— 2503 


12 CFR—Continued 

Proposed Rules —Continued 

523. 

545. ... 

564_ 

_ 2338 

. 2328 

_ 2328 

604.. 

— .55, 2078 

13 CFR 

309.-.. 

. 753 

Proposed Rules: 

112. 

.. 2506 

121. 

.2505. 2980 


14 CFR 


25. 2052 

37. 19 

39. 1217.1218. 2053-2055. 3870. 3828 

71. 300. 2055. 2056. 3170. 3171. 3829 

73___ 300. 3829 

75. 300 

97.. 1219. 2056. 3171 

221a. 1220 

241._ 1219 

288_ 3299 

302_ 2667 

378a_ 2309 

385.-. 1220. 2667.2668 

1214. 3829 


Proposed Rules: 


39_ 

1268-1270 

71. 

_ 1270. 

1271. 2078. 2079. 3179. 

3861-3863 

91-- 

.... 3863 

152„. 

_ 2850 

239__ - 

_ 2693 

288 __ . 

_ 1271 

298_ 

—— 2692 

310b..- 

_ 2995 

370-. _ _ 

- 2995 

399__ 

.... 3180 


15 CFR 


369_ 2057 

371. 1223 

377. 1222 

931. 1164 

Proposed Rules: 

920. 2507 

933--. 4046 

16 CFR 

2.—. 3300 

13....3-5. 3636. 3640. 3833 

1201. 1428 

Proposed Rules: 

1_ • .. 2980 

4.—. 2079 

438. 1483 

447.—. 2694 

450.-1. 1038 

801. 3181. 3655 

1301. 1484 


17 CFR 

1_ 2628 

180. 3433 

200. 753 

211.-. 2058 

240. 753. 754. 2060. 3301 
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17 CFR-Continued 


241. 759 

276_ 2953 

Proposed Rules: 

239 . 3312 

240 .-. 781.782. 3312 

249.-. 782 

270. 3312 

275.-. 3312 

18 CFR 

__ 2954 

11. 1226 

141-- 6 

154—.~ 2954 

300___ 2668 

Proposed Rules: 

1 . 2079 

2 . 2329 

3 . 2079 

154—__ 1272 

157. 56 

19 CFR 

4_ 3160 

6 2309 

10—.. 2309. 2310.3161 

153....— 2501 

172. 3161 

Proposed Rules: 

1. 2329 

113_ 2330 

201_ 805 

20 CFR 

401_ 3640 

404... 2062 

405___ 1028 

416 .-. 2062 

422.-.. 3640 

614.~. 1459 

656. 3440 

701 . 3847 

702 . 3847 

Proposed Rules: 

416-.2079. 3316 

21 CFR 

2_ 1459 

4..-_3108 

8. 1459 

102. 761 

121. 1460.1461.3302 

314. 1624. 1638. 3109 

320-. 1624. 1638 

510. 3837 

514_ 3109 

520... 1462. 3838 

522.. 3838 

540.-. 1462 

548-.—. 3838 

555—. 3838 

558.-./61. 1463. 2312 

Proposed Rules: 

I . 2330 

3e. 1483 

II .. 806 

18_ 2330 

121. 1483 

128d. 807 

369. 2330 

500.—. 2330 

510.—.. 2981 

701. 2330 


21 CFR—Continued 

Proposed Rules— Continued 


740_ 2330 

801_ 2330 

22 CFR 

41 2501 

42-1.-. 2501 

23 CFR 

625__6. 3642 

712. 7 

24 CFR 

200 _ 3838 

201 _ 3839 

203.—... 762 

207—..-.- 764. 2954 

213. 764. 2954 

221. 765. 2954 

231..- 766. 2954 

241.763.3162 

280._ 960 

1905. 3162 

1914. 2193 

1917..2063-2068 

3282_ 2576 

Proposed Rules: 

201-. 1487 

242.-.- 3655 

279.-. 3112 

406.- 2796 

501. 1488 

570_ 3292. 3437 

868. - 3181 

1917. 2082 

25 CFR 

Proposed Rules: 

221_ 3319 

504... 3864 

26 CFR 

1. 767. 1195, 1463. 2501. 3839 

7.-. 1469. 1471. 2954 

41. 2671 

48. 2671 

142. 2677 

154_ 2312 

404. 1029. 2313 

Proposed Rules: 

1.57. 2694.3181,3866 

54. 1488 

301.. 1038.1489 

27 CFRN 

170_ 3840 

194.-__ 3840 

201.-. 3840 

28 CFR 

0. 3163 

Proposed Rules: 

32.-. 1390 

29 CFR 

15. 769 

60—.—. 3440 

94 . 1656. 2426 

95 . — 2427 

96 . 2428 

97 ... 1656 

98 . 2428 

99 . 773. 2430 

511. 2313 


29 CFR—Continued 


609. 2954 

613.— 3303 

672 . 2955 

673 . — 2955 

720. 3303 

1601—. 3163 

1910.2956. 3304 

1926. 2956 

1952_ 2313 

2608.-__ 2677 

2610. - 2678 

Proposed Rules: 

90_ 2981 

215.—. 3319 

1910—. 808. 1742.1806 

2550. 1488. 1618, 3871 

30 CFR 

100 . 1214 

211.. 3642 

Proposed Rules: 

11..._ 2986 

77. 2800 

211. 1489. 2082 

251. 3321 

31 CFR 

1_ 2311 

13.—... 3841 

51. - 2196, 2422 

101 . 1471 

210. 9 

515. 1472 

32 CFR 

40.. 3646 

256. 773 

2000.—_ 2679 

Proposed Rules: 

242a_ 1492 

903—. 2085 

1482.— . 3322 

33 CFR 

92-11 IIIIIIIIIIIIIIIIIIIIII—— 2681 

117. 3841 

183—III—IIII————III—IYwi. 2682 

204. 3646 

265. 3841 

Proposed Rules: 

110. 3871 

114 . 3181 

115 . 3181 

161. 3182 

209.—_ 2572 

34 CFR 

Ch. L- 12 

232. 1478 

36 CFR 

212_ 2957 

221-. 2957 

231.-__ 2957 

251.—. 2957 

261. 2957 

262.-. 2901 

271. 2962 

272- 2962 

291...- 2902 

295. 2962 

606.— 1473 
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36 CFR—Continued 
Proposed Rules: 


7 


3655, 3656 

16 


_ 812 

17— 


. 812 


37 CFR 

201 _ 2962 

Proposed Rules: 

1 2632 

3 2632 

5 2632 


38 CFR 

0 . 

3_ 

17. 


2314 

2069 

2316 


39 CFR 

111. W70 

3002_ 3646 

Proposed Rules: 

1 2699 

2 . .._. 2699 

3 .._. 2699 

4 .._ 2699 

5 2699 

6 2699 

7“* " 2699 

Si ..... 2699 


40 CFR 

6 ..... 2450 

52.. 3841 

60 .—. 1214 

61 . 1215 

86 . 1122.1150 

129. 2588. 2617 

136. 3306 

190. 2858 

220 . 2468 

221 ... 2470 

222 ...- 2471 

223 . 2474 

224 . 2474 

225 . 2475 

226 . 2475 

227 . 2476 

228 . 2482 

229 . 2489 

409 .. . 3164 

430. 1398 

440.. . 3165 

455._. 2316 


Proposed Rules: 

22 . 

52.. 

60... 

80™ 

85.. . 

180.. 

201 .., 

202 .. 

280... 

1516. 


. 1492 

1273.1494. 2705. 3657 

.. 2842 

. 3183 

„. 1044 

.. 815 

.. 2330 

.. 2330 

.. 2331 

. 1044 


41 CFR 

3-3_ 

3-4_ 

3-18..., 

3-50_ 

9-7_ 

9-15... 
9-61... 
Ch, 14.. 
14-1... 


2683 

2684 
2684 
2684 
2963 
2963 
2684 
1215 
1215 


41 CFR—Continued 



... 1215 

ai\i _ 3458 

•>___ 3461 

60-3—.— 

_ 3825 

__ 3462. 4057 

un-in -_ 3307 

101-1____ 

_ 12 

101 25 

_ 1030 

101-26 

, _ - - 1032 

101-28 

. 2317 

101-38 

... 1477 

Proposed Rules: 

3-1 

_ 1273 

101-17_ 

__ 816 


42 CFR 


100_ 4024 


123 ___ 

.... 4028 

Proposed Rules: 

54 b . _ 

.... 2986 

101 .-. 

_ 2994 


46 CFR—Continued 

Proposed Rules— Continued 

502.. 

• 531.. 


817 

3186 


47 CFR 

0 _ 

_ _3166.3167 

1 _ 

_3166-3168. 3308 

13 

. 1231 

15 

. 1231. 3308 

21 

... 1232 

73 __. 

74 

. 1233,2502,3187, 3308. 3648 
.... 2069 

76 

__ 3308 

81 

. 1474 

83 

..1831, 1474 

87 

.. 3168. 3308 

97. 

.3166. 3167 


Proposed Rules: 


64. 1278 

73 . 1278. 1279. 2086. 3188 

74 2087 

... 3670 

83.— 2088 

97 _ 2089 


43 CFR 

4 . 1216 

419_ 3307 

2650..—. 779 

3100.. 1032 

4110- 778 

4120. 778 

Public Land Order: 

5561 (Amended by PLO 5612). 2684 

5611 (Corrected by PLO 5612) . 2684 

5612 . 2706 

Proposed Rules: 

29_ 3060 

2400. 3657 

3520. 2684 

3800.-. 1045 

45 CFR 

177. 2963 

185_ 3842 

193. 1190 

233. 3307 

248. 2684 

250~. 779 

304. 3843 

1005. 3165 

1050. 3272 

1068. 3165 

1336. 3782 

Proposed Rules: 

Subtitle A.. 3325 

46. 2792. 3076 

153. 3792 

158. 2086 

Ch.n.. 2445 

201_.-. 3664 

205.. 2440 

249 .3325. 3665 

250 . 2331.3328 

304. 3663 

504. 3872 

706-.—. 2708 

1480. 1045 

1703. 3667 

46 CFR 

536. 1473 

Proposed Rules: 

10_ 3186 

12. 1278 


49 CFR 

Ch V 

.. 2864 

25 _ 

. 12 

99 

___ 3118 

173 

_ 2071.2688 

174 _ 

_ 2071 

178_ 

.. 2688 

218.-. 

... 2318, 3843 

221 .. 

.. 2321,3843 

225 __- 

_ 1221 

231.- 

.. 1222 

310 _ 

__ 2964 

501.. 

_ 3843 

571.. 

.. 3844 

630. 

.. 3772 

1033.. 

.. 2965.3309. 3310.3844 

1047___ 

_ _ 19 

1056. 

. 3169 

1241___ 

. 1474 

1249. 

_ 1474 

1250_ 

... 1474 

1251_ 

.. 1474 

Proposed Rules: 

Subtitle A... 

.. 2868 

173. 

. 2709 

179. 

_ 2709 

228.... 

. 2994 

230.. 

. _ 2994 

267.. 

. 2507 

523_ 

. 2092 

571. 

.. 3187 

1251. 

.. 2092 

50 CFR 

17 . 

__ 2071.2965 

26.-.- 

.. 1033, 2689. 2690,3845 

32. 

.. 2690 

33. 

. 1034. 2690, 3845 

216.. 

. 1034. 3845 

260_ 

.. 2326 

261... 

.. 2326 

262_ 

___ 2328 

263.... 

.. 2326 

264.... 

... 2326 

265__ 

___ 2326 

266__ 

... 2326 

267 . 

268 _ 

.-. 2326 

... 2326 

269.... 

.. 2328 

270. 

... 2326 

271___ 

.. 2326 

272. 

... . 2326 

273. 

_ 3326 
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rules and regulations 


This section of the FEDERAL REGISTER contains regulatory documents having general applicability and legal effect most of which arc 
hayed to and codified In the Code of Federal Regulations, which Is published under 50 titles pursuant to 44 U.S.C. 1510. 

The Code of Federal Regulations Is sold by the Superintendent of Documents, Prices of new books are listed In the first FEDERAL 
REGISTER issue of each month. 


Title 5—Administrative Personnel 

CHAPTER I—CIVIL SERVICE 
COMMISSION 

PART 213—EXCEPTED SERVICE 
Department of the Army 

Part 213 Is amended to show that 10 
positions of professor In the National 
Defense University are excepted under 
Schedule B. Simultaneously. Schedule A 
9 213.3107(e), which is superseded by the 
Schedule B authority, is revoked. 

Effective on January 21. 1977. 

§ 213.3107(e) is revoked and 9 213.3207 
(b) is added as set out below: 

§ 213.3107 Department of the Army. 

• • • a a 

<e) [RevokedI. 

t • • • i 

§ 213.3207 Department of lire Army. 

<b> National Defense University. (1) 
Ten positions of professor for employ¬ 
ment of any one individual not to ex¬ 
ceed 1 year. Such employment may be 
extended twice for additional periods not 
to exceed 1 year with prior Commission 
approval. Total employment of any one 
individual under tills authority may not 
exceed 3 years. 

(6 US.C. 3301. 3302; EO 10577. 3 CFR 1954- 
1958 Comp,, p. 2IS.) 

United States Civil Serv¬ 
ice Commission. 

James C. Spry, 

Executive Assistant to 
the Commissioners. 

|FR Doc.77-1934 Piled 1-10-77:8:45 am) 


PART 213— EXCEPTED SERVICE 
Overseas Private Investment Corporation 

Section 2133317 is amended to show 
that one position of Secretary (Ste¬ 
nography) to the Vice President, Insur¬ 
ance. is excepted under Schedule C. 

Effective on January 21. 1977. 

9 213.3317<d> is added as set out below: 

§213.3317 Owtm'h* I’riuitr lmc«tmrnt 
Corporation. 

• • • • • 

<di One Secretary iStenography) to 
the Vice President, Insurance. 

<6 US.C. 3301, 3303; EO 10577. 3 CFR 1954- 
1958 Comp . p. 218.) 

United States Civil Serv¬ 
ice Commission. 

James C. 8pry. 

Executive Assistant 
to the Commissioners. 

I PR Doc.77-1933 Piled l-19-77;8;45 am] 


PART 213—EXCEPTED SERVICE 
Veterans Administration 

Section 213.3327 is amended to show 
that the following positions are reestab¬ 
lished under Schedule C: Four Confiden¬ 
tial Assistants to the Special Assistant to 
the Administrator; one Confidential As¬ 
sistant to the Administrator; two Con¬ 
fidential Assistants to the Executive As¬ 
sistant to the Administrator; and one 
Confidential Assistant to the Assistant 
Deputy Administrator. 

Effective on January 21. 1977, 99 213.- 
3327<a)(1). (a)(6), (a)(7). and (a)<8) 
are amended as set out below : 

§ 213.3327 Veteran* \«lrniimlrulion. 

(а) Office of the Administrator. (1) 
Five Confidential Assistants to the Spe¬ 
cial Assistant to the Administrator. 

• • • • • 

(б) Four Confidential Assistants to the 
Administrator. 

(7) Three Confidential Assistants to 
the Executive Assistant to the Adminis¬ 
trator. 

(8) Five Confidential Assistants to the 
Assistant Deputy Administrator. 

• • • • • 

(5 U.8.C. 3301, 3302: EO 10577, 3 CFR 1954- 
1958 Comp . p. 218.) 

United States Civil Serv¬ 
ice Commission. 

James C. Spry, 

Executive Assistant to 
the Commissioners . 

fPR Doc 77-1936 Piled 1-19-77:8:45 om| 


PART 213 —EXCEPTED SERVICE 

National Aeronautics and Space 
Administration 

Section 213.3348 is amended to show 
that two positions of Special Assistant to 
the Associate Administrator for External 
Affairs are excepted under Schedule C. 

Effective on January 21. 1977. 9 213.- 
3348(e) la added as set out below: 

§ 213.3318 National lerofumttas and 

Spare Administration. 

•••,#• 

(e) Two Special Assistants to the As¬ 
sociate Administrator for External Af¬ 
fairs. 

• • • • • 

(5 DS.C. 3301. 3302: EO 10577, 3 CFR 1954- 
1958 Comp., p. 218 ) 

United States Civil Serv¬ 
ice Commission, 

James C. 8pry. 

Executive Assistant to 
the Commissioner. 

(PR Doc.77-1935 Filed 1-19 77;8:45 am| 


Title 12— Banks and Banking 

CHAPTER II—FEDERAL RESERVE SYSTEM 

SUBCMAPTER A—BOARD OF GOVERNORS Of 
THE FEDERAL RESERVE SYSTEM 

[Reg. Z; FC-0030, FC-0037| 

PART 226—TRUTH IN LENDING 
Official Staff Interpretations 

In accordance with 12 CFR 226.1(d), 
the Board is publishing the following 
official staff interpretations of Regula¬ 
tion Z, Lssued by a duly authorized offi¬ 
cial of the Division of Consumer Affairs. 

Identifying details have been deleted 
to the extent required to prevent a clear¬ 
ly unwarranted invasion of personal pri¬ 
vacy. The Board maintains and makes 
available for public inspection and copy¬ 
ing a current Index providing identify¬ 
ing Information for the public subject to 
certain limitations stated in 12 CFR 
261.6. 

Official staff interpretations may be 
reconsidered by the Board upon request 
of interested parties and in accordance 
with 12 CFR 226 1(d)(2). Every request 
for reconsideration should clearly Iden¬ 
tify the number of the official staff in¬ 
terpretation in question, and should be 
addressed to the Secretary. Board of 
Governors of the Federal Reserve Sys¬ 
tem. Washington, D C. 20551. 

Tills interpretation shall be effective 
as of January 17, 1977. 

9 226.7(A); Creditor who must adjust com¬ 
puter software may use either I 2267 
{k)(7)(i) alternative until October 2M, 
1977. 

January 3. 1977. 

This is In response to your letter of —. 

In which you raised questions under I 226.7 
(k) of Regulation Z. Your concern is with 
a situation In which a creditor's computer 
software needs mcdtfination in order to com¬ 
ply with the requirement* of 9 226.7<k)(3) 
(II). Thto section requires a descriptively 
billed non-sole credit transaction to be Iden¬ 
tified by a characterisation of the transac¬ 
tion as a cash advance, overdraft loon, or 
other designation os appropriate You ask 
whether a creditor who must modify com¬ 
puter systems In order to comply can make 
use of the alternative of omitting informa¬ 
tion which Is not reasonably available and 
treating any inquiry as a billing error and 
an erroneous billing, and providing docu¬ 
mentary evidence of the transaction under 
9 236.7(k) (7) (1) (B) 

In atafTa oplnlrn. f 226.7(k) (7) (1) was In¬ 
tended to provide alternatives to creditors 
until October 29, 1977, to enable them to 
adjust their systems and procedures for 
compliance with the ultimate requirements 
of the Regulation and, at the same time, to 
ensure that customers are provided mean¬ 
ingful information regarding open end credit 
transactions. Therefore, staff believes that 
a creditor whose computer systems must be 
modified to comply with the requirements 
of f 226 7<k) (3) (ill can avail himself of the 
I 226.7<k) (7) (IMB) alternative. The re¬ 
quired information would not be consul - 
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crcd “reasonably available** In such clrcum- 
iUocm. 

In staff's opinion no different standard* 
were Intended by the Board for use of the 
different alternatives provided under I 228.7 
(k)(7)(l)(A) and | 226 7(k)(7) (1) (B) . They 
are both equally available during the tran¬ 
sition period for creditor* who muat make 
adjustments to their procedures and sys¬ 
tems In order to comply. It la the individual 
creditor's choice as to which of the alterna¬ 
tives is used. 

In your letter you indicate that it Is your 
belief that »220.7<k) (3) (11) require* an 
''alpha** description of each transaction. I 
should point out that It Is staff s view that 
the designation of the transaction as a cash 
advance, overdraft, or other loan can be 
made by clearly and conspicuously refer¬ 
enced symbols. 

This Is an official staff Interpretation of 
Regulation Z. Issued in accordance with 
I 226.1(d)(3) of the Regulation and limited 
In its application to the facta outlined here¬ 
in. I trust that It Is responsive to your 
inquiry. 

Sincerely. 

JcsAinn C. Klucxman. 

Astfetaaf Director. 

I 226.4(a) (6) ctuf I 226.4(a) (6); Credit life 
health and accident insurance disclosures re¬ 
quired In order fo exclude (He premiums 
from the finance charge may be made on a 
statement separate from the disclosure form . 
This also applies to the insurance disclosures 
required under 1 226.4(a)(6). 

January 4. 1977. 

This U In response to your letter of • • • 
In which you requested an official staff Inter¬ 
pretation concerning the disclosure require¬ 
ments of I 226.4(a)(5) of Regulation Z. 

You have pointed out In your letter that 
Public Opinion Letter 383. dated October 30. 
1974. takes the position that the disclosures 
required under 1 226.4(a)(5) In order to ex¬ 
clude the premiums for credit life, accident 
and health Insurance from the finance charge 
may be made on a statement separate from 
the regular Truth In tending disclosure form. 
Several of your clients have proposed that 
they remove from the Truth In lending dis¬ 
closure forms all reference to credit life, acci¬ 
dent and health Insurance except for a state¬ 
ment that such Insurance Is not required by 
the lender. The disclosure of the cost of the 
Insurance and the Indication of the borrous¬ 
er's desire for the Insurance would be made 
on a separate brochure sent to all borrowers 
for their consideration. You have asked for an 
official staff interpretation confirming that 
this method or disclosing Insurance premi¬ 
ums under 1226.4(a) (51 would be In com¬ 
pliance with the requirements of Regulation 
Z. 

Staff Is of the opinion that the disclosures 
required by I 226.4(a) (6) in order to exclude 
the premiums for credit life, accident and 
health insurance from the finance charge 
may be made on a statement separate from 
the regular Truth In lending disclosure 
form. This also applies to the Insurance dis¬ 
closures required under f 226.4(a)(6). 

This U an official staff Interpretation issued 
In accordance with f 226 1(d) (3) and Is con¬ 
fined to the facta as stated I trust that It Is 
responsive to your inquiry* 

Sincerely. 

JlAAUT.P C. Kl.trCKMAW, 

Assistant Director. 

Board of Governors of the Federal 
Reserve System, January 12. 1977. 

Theouore E. Allison, 

Secretary of the Board. 

[FR Doc 77-1330 Filed 1-19*77;8 45 am] 


RULES AND REGULATIONS 

Title 14—Aeronautics and Space 

CHAPTER I—FEDERAL AVIATION ADMIN¬ 
ISTRATION, DEPARTMENT OF TRANS¬ 
PORTATION 

(Docket No. 78-NW-26* AD; Arndt. 30-2806] 

PART 39— AIRWORTHINESS DIRECTIVES 
Boeing 727-100/-100C Series Airplanes 

Amendment 39-2720 (41 FR 38759) 
AD 76-18-11. as amended by Amend¬ 
ments 39-2736 *41 FR 43713) and 39- 
2771 (41 FR 50805) requires inspection 
of the aft cargo door lowest side stop 
fittings and repair/replacement, as nec¬ 
essary on Boeing Model 727-100 and 727- 
100C series airplanes. After issuing 
Amendment 39-2771, the FAA has be¬ 
come aware that Boeing 727 operators 
interchange cargo doors In their fleet. 
Presently the AD requires inspection of 
only those airplanes listed in Boeing 
Alert Service Bulletin No. 727-52-A102 
which are only those airplanes originally 
delivered with aft cargo doors having the 
stop fittings subject to fatigue cracking. 
These stop fittings are identified os P/N 
65-19670-2 and -3. Accordingly, the AD 
is being amended to include all Boeing 
Model 727-100 and -100C series airplanes 
with P/N 65-59670-2 and -3 aft cargo 
door lowest side stop fittings which have 
accumulated 15,000 or more prcssuri/-a- 
tion cycles. 

Since a situation exists that requires 
immediate adoption of this regulation, 
it is found that notice and public proce¬ 
dure hereon are impracticable and good 
cause exists for making this amendment 
effective In less than 30 days. 

(Sacs. 313(a). 601. and 603. Federal Aviation 
Act of 1953 (49 U.S.C. 1354(a). 1421. and 
1423). sec. 6(c), Department of Trans¬ 
portation Act (49 Ufl.C. 1655(c)) 

In consideration of the foregoing, and 
pursuant to the authority delegated to 
me by the Administrator (31 FR 13697). 
9 39.13 of the Federal Aviation Regula¬ 
tions. Amendment 39-2720 <41 FR 38759) 
AD 76-18-11. as amended by Amend¬ 
ments 39-2736 (41 FR 43713) and 39- 
2771 (41 FR 50805) is amended by 
amending the applicability to read as 
follows; 

Boeing. Applies to all Model 727-100 and 
727-100C scries airplanes, certificated In 
all categories, with P/N 65*10670-2 and 
-3 aft cargo door lowest side stop fittings 
which have accumulated 15.000 or more 
preMmrla&aUon cycles. 

Compliance required as Indicated. 

The manufacturer’s specifications and 
procedures Identified and described In 
this directive are incorporated herein 
and made a part hereof pursuant to 5 
U.8.C. 552(a)(1). 

All persons affected by this directive 
who have not already received these doc¬ 
uments from the manufacturer, may ob¬ 
tain copies upon request to Boeing Com¬ 
mercial Airplane Company, P.O. Box 
3707. SeatUe, Washington 98124. The 
documents may also be examined at FAA 
Northwest Region. 9010 East Marginal 
Way South. SeatUe. Washington. 

An evaluation of the anticipated Im¬ 
pacts has been made, and it is expected 


that the final regulation is neither cost¬ 
ly nor controversial. 

The preparation of an Inflation Im¬ 
pact Statement under Executive Order 
11821 and OMB Circular A-107 is not 
required. 

This amendment becomes effective 
February 18, 1977. 

Issued In Seattle. Washington. Febru¬ 
ary 10, 1977. 

C. B. Walk. Jr. 

Director, Northwest Region . 

Note. —Tlie incorporation by reference 
provisions In tho document were approved by 
the Director of the Federal Register on June 
19. 1967. 

|FR Doc 77*1616 FUed 1-19-T7;8 45 am] 


(Docket No. 76 NK 36. Amdl. 39 2809] 

PART 39—AIRWORTHINESS DIRECTIVES 

General Electric Company CT64-820-4 
Model Engines 

A proposal to amend Part 39 of the 
Federal Aviation Regulations to include 
an airworthiness directive reducing the 
engine output shaft overspeed limit was 
published In 41 FR 50274. 

Interested persons have been afforded 
an opportunity to participate in the 
making of the amendment. No objections 
were received. 

The Federal Aviation Administration 
has determined that this document does 
not contain a major proposal requiring 
preparation of an Inflation Impact 
Statement under Executive Order 11821 
and OMB Circular A-107. 

In conslderaUon of the foregoing, and 
pursuant to the authority delegated to 
me by the Administrator (31 FR 13697), 
I 39.13 of the Federal Aviation Regula¬ 
tions is amended by adding the following 
new airworthiness directive: 

Gekeaal ELsrrasc Comtawt. Applies to all 
General Electric Company CT64-820*4 
model turboprop engines. 

Compliance required within the next 100 
hours time In service after the effective date 
of this AD. unless already accomplished. 

To prevent the possibility of overstressing 
the Stage 4 turbine bucket*, the engine out¬ 
put shaft overspeed limit Is reduced from 
1512 rpm to 1450 rpm. The original limit is 
given In Note 2 of Type Certificate Data 
Sheet E13EA-10. dated February 15. 1976. 

This amendment becomes effective 
February 9. 1977. 

(Secs. 313(a), 601, and 603. Federal Aviation 
Act of 1956 (49 U8.C. 1354(a). 1421. and 
1423) sec. 6(e). Department of Transporta¬ 
tion Act (49 U5.C, 1655(C) ) ) 

Issued in Burlington. Massachusetts, 
on January 11,1977. 

Quentin 8. Taylor, 

Director . New England Region. 

(FR Doc.77-1618 Filed 1-19-77;8:45 am] 


[Airworthiness Docket No. 76-6W-61; 
Amdt. 39*2806 ] 

PART 39—AIRWORTHINESS DIRECTIVES 
Rockwell Model 112 Airplanes 

There have been failures of the oil 
pressure gauge line Part Number 46320- 
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1, on Rockwell Commander Model 112 
airplanes which resulted In total loss of 
engine oil causing engine seizure and 
consequent forced emergency landing. 
Since this condition Is likely to exist or 
develop in other airplanes of the same 
type design, an airworthiness directive is 
being issued to require replacement of 
the present copper oil pressure line as¬ 
sembly with a flexible hose assembly on 
Rockwell Commander Model 112 air¬ 
planes. 

Since a situation exists which requires 
immediate adoption of this regulation, it 
is found that notice and public procedure 
hereon are impracticable, and good cause 
exists for making this amendment effec¬ 
tive in less than 30 days. 

In consideration of the foregoing and 
pursuant to the authority delegated to 
me by the Administrator (31 FR 13697). 

S 39.13 of Part 39 of the Federal Avia¬ 
tion Regulations is amended by adding 
the following new airworthiness di¬ 
rective: 

Rockwell International. Applies to Model 
112 airplane* (Serial Humber* 3 through 
470) certificated in all categories. 

Compliance required as Indicated. To pre¬ 
vent engine failure due to loos of engine oil 
from failure of the engine oU pressure tube 
assembly, accomplish the following: 

(a) As a part of each prenight check, after 
the effective date of this airworthiness di¬ 
rective. conduct a visual check of the P/N 
46320-1 copper oil pressure tube assembly 
for cracks and oil leakage, particularly In 
the areas where the copper tube and Its 
fittings attach. If any cracks or leakage are 
detected, remove and replace such assembly 
as described In paragraph c below before 
further flight. 

(b) Within the next ten hours' tune in 
service after the effective date of this air¬ 
worthiness directive and thereafter at Inter¬ 
vals not to exceed ten hours* time in service, 
accomplish the following: 

<l) Remove the upper engine cowling. 

(2) Clean the copper oil pressure tube as¬ 
sembly. P/N 46320-1. with an oil soluble 
solvent. 

(3) Start and operate the engine until It 
Is warm enough to respond smoothly to 
throttle changes (monitor oil temperature 
and cylinder head temperature gauges to 
maintain temperatures within limits), then 
stop the engine. 

(4) Check the copper oil pressure tube 
assembly. P/N 46320-1, for cracks, chaffing, 
or any signs of oil leakage. 

(6) If any of the conditions in step 4 above 
are detected, remove and replace such as¬ 
sembly a* described in paragraph e below 
before further flight. 

(6) Part I( I) (b) of Rockwell Interna¬ 
tional Service Bulletin Ho. SB-112-46 dated 
November 2. 1076. ref or* to this same subject. 

A pilot may perform the requirements of 
Item* a and b above pursuant to the provi¬ 
sions of PAR 433(h), 

NoTr.—For the require menu regarding the 
listing of compliance and method of compli¬ 
ance with paragraphs a and b of this AD In 
the aircraft permanent maintenance record, 
see PAR 91.173. 

(c) Within 50 hours* time In service after 
the effective date of this airworthiness direc¬ 
tive. remove tho P/N 46320-1 copper oil pres¬ 
sure tube aaeembly, the P/N 46080-1 elbow, 
tho AN919-0 reducer, and the P/N 46136-47 
hose assembly and replace them with P/N 
46136 63 hose awembly and P/N 46060-3 
elbow In accordance with Part II of Rockwell 
Commander Service Bulletin No. SB 112 46 
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dated November 2. 1978. or later PAA DOA 
approved revision. Previous compliance with 
Rockwell Commander Service Letter No. 8L- 
112-26. June 3. 1976. satisfies this airworthi¬ 
ness directive. 

(d) The checks required by paragraphs a 
and b of this airworthiness directive are no 
longer required after paragraph c of this air¬ 
worthiness directive U accomplished 

(e) The manufacturer's specifications and 
procedures identified and described In this 
directive are incorporated herein and made a 
part hereof pursuant to 5 UJ8.C. 552(a)(1). 
All persons affected by this directive who 
have not already received these documenu 
from the manufacturer may obtain copies 
upon request to Customer Service Depart¬ 
ment, Rockwell International. General Avia¬ 
tion Division. 6001 North Rockwell Avenue. 
Bethany. Oklahoma 73008. These documenU 
may aUo be examined at the Office of tho 
Regional Counsel. Southwest Region. PAA. 
4400 Blue Mound Road. Fort Worth. Texas, 
and at PAA Headquarters. 800 Independence 
Avenue. S.W.. Washington. DC. A historical 
file on this AD which Include* the Incorpo¬ 
rated material In full la maintained by the 
FAA at Its headquarter* In Washington. DC., 
and at the Southwest Region Office in Port 
Worth, Texas. 

(f) Any alternate equivalent method of 
compliance with this airworthiness directive 
must be approved by the Chief. Engineering 
and Manufacturing Branch. Plight Standards 
Division. Southwest Region. Federal Aviation 
Administration. 

This amendment becomes effective on 
January 14, 1977. 

(Sec*. 313(a). 601. and 603, Federal Aviation 
Act of 1918 <49 UB.C. 1354(a). 1421. and 
1423); sec. 6(c), Department of Transporta¬ 
tion Act <40 OAC. 1655(C) ).) 

Issued In Fort Worth. Texas, on 
December 30, 1976. 

Henry L. Nfwman. 

Director , Southwest Region. 

Not*. —The Incorporation by reference pro¬ 
visions In this document was approved by the 
Director of the Federal Register on June 19. 
1907. 

|FR Doc.77-1017 Filed 1-19-77:8:45 am) 


(Airspace Docket No. 76 8W-60( 

PART 71—DESIGNATION OF FEDERAL 
AIRWAYS. ARFA LOW ROUTES. CON- 
TROLLED AIRSPACE, AND REPORTING 
POINTS 

PART 73—SPECIAL USE AIRSPACE 
Rescission of a Restricted Area 

The purpose of these amendments to 
Parts 71 and 73 of the Federal Aviation 
Regulations is to revoke the Camp Clai¬ 
borne. La.. Restricted Area, Rr-3801D. 

The United States Air Force, the us¬ 
ing agency, has advised the Federal Avia¬ 
tion Administration (FAA) that no 
present or future requirements exist for 
use of this airspace. 

Because this airspace Is no longer used 
for the purpose for which It was desig¬ 
nated. this revocation Is a minor matter 
upon which the public would have no 
particular desire to comment. For this 
reason, notice and public procedure 
thereon are unnecessary. 

Since these actions return airspace to 
public use and It is desirable to incor¬ 
porate these changes in the regulations 
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to correctly reflect current airspace use. 
good reason exists for making these 
changes effective on less than 30 days 
notice. 

In consideration of the foregoing. Parts 
71 and 73 of the Federal Aviation Reg¬ 
ulations are amended, effective January 
21. 1977 as hereinafter set forth. 

§71.151 l Amended I 

X. In 5 71.151 <42 FR 345) R-3801D 
Camp Claiborne. La., title is deleted. 

§ 73.38 I Amended] 

2. In * 73.38 (42 FR 679) R-3801D 
Camp Claiborne. La., title and text is 
deleted. 

(Sec. 307(a). Federal Aviation Act of 1958 (49 
U.SC. 1348(a)); sec. 6(c), Department of 
Transportation Act (49 US.C. 1656(c)).) 

Issued in Washington, D.C.. on January 
10, 1977. 

William E. Broadwater. 

Chief . Airspace and Air 
Traffic Rules Division. 

|Fit Doc.77-1615 Filed 1-10-77.8:45 aim] 


CHAPTER V—NATIONAL AERONAUTICS 
AND SPACE ADMINISTRATION 

PART 1214— REIMBURSEMENT FOR 
SHUTTLE SERVICES 

Reimbursement for Shuttle Services 

Provided to Non-U.S. Government Users 

The following policy identifies the 
pricing method that the National Aero¬ 
nautics and Space Administration 
(NASA) shall employ in providing 
various Shuttle service* to non-U.S. Gov¬ 
ernment users under appropriate agree¬ 
ments. It states NASA policy with respect 
to patent and data rights and responsi¬ 
bility for damage to a user's payload to 
be launched on Shuttle, and It assigns 
responsibility within NASA for imple¬ 
mentation of certain aspects of the 
policy. This policy covers a twelve-year 
period of Shuttle operations but it is 
recognized that the policy may evolve 
and be changed during the Shuttle pro¬ 
gram as NASA acquires experience in 
providing Shuttle services and receives 
recommendations for improvement from 
Shuttle users and other persons and 
organizations. 

Since the policy involves the use of 
public property and the policy will be 
applied in agreements entered into by 
NASA, the notice and public procedures 
of 5 U.8.C. 553 were not followed since 
the policy is determined to be exempt 
under 5 U.S C. 553(a) <2> "as a matter re¬ 
lating to agency management or person¬ 
nel or to public property, loans, grants, 
benefits, or contracts." 

1. 14 CFR Chapter V Is amended by 
adding a new Part 1214 consisting at tills 
time of Subpart 1214.1, reading as 
follows: 

Subpart 1214.1—RtlmbuiMmint for Shutll# 

Service* Provided to NorvU.S. Cowmmrnt 

User* 


Sec. 


1214.100 

Scope. 

1214.101 

Definition. 

1214.102 

Reimbursement policy. 

1214.103 

Refllght guarantee. 

21, 1977 
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Sec. 

1214.104 Pm tent and data rights. 

1214.105 Revisit and/or retrieval service*. 

1314.106 Damage to payload. 

1314.107 Responsibilities. 

Appendix A—Coats for which NASA shall be 
reimbursed. 

Appendix B—Standard Shuttle services. 
Appendix C—Optional Shuttle services. 
Appendix D—Shared flight charge and graph. 
Appendix E—Occupancy fee schedule. 

Authositt : 8 ec. 203, Pub. L. 85-568, 72 
Stat. 420. as amended (42 U5.C 2473); sec. 
201 (b). Pub. L. 87 -634. 78 Stat. 421 (47 UB.C. 
721(b)). 

Subpart 1214.1—Reimbursement for 
Shuttle Services Provided to Non-U.S. 
Government Users 

§ 1214.100 Scope. 

This Subpart 1214.1 sots forth: 

(a) The policy on reimbursement for 
Shuttle services which are provided by 
NASA to non-U.S. Government users 
(as defined in $ 1214.101) under launch 
services agreements, and 

(b> Responsibilities for putting such 
policy into effect and carrying it out. 

§ 1214.101 Definition. 

For the purpose of this subpart, the 
term ‘'Non-U.S. Government Users" 
means: 

(a) Private persons or private organi¬ 
sations of the United States, including 
its territories, the District of Columbia. 
Panama Canal Zone, and Puerto Rico. 

(b) Public organizations of the United 
States that are not part of the Govern¬ 
ment of the United States. 

(c) Foreign governments or private 
persons and private or public organiza¬ 
tions of foreign countries, except for the 
government of Canada and governments 
of the European Space Agency (ESA) 
member nations participating in Space- 
lab development when conducting ex¬ 
perimental science or experimental ap¬ 
plications missions, with no near-term 
commercial implications, undertaken on 
behalf of government agencies. The 
NASA Administrator shall determine 
the missions which qualify for this 
exception. 

(d) International organizations, ex¬ 
cept the ESA when conducting experi¬ 
mental science or experimental applica¬ 
tions missions with no near-term com¬ 
mercial implications. 

<e> Other UB. Government agencies, 
Canadian government agencies and the 
ESA, requesting Shuttle services from 
NASA in connection with launch and 
other services being performed by such 
agencies for users listed in paragraphs 
(a) through (d) of this section. 

§1211.102 llrimburwinonl policy. 

<a> Features of policy. <1> All users 
will be charged on a fixed price basis; 
there will be no post-flight charges, ex¬ 
cept for prespeclflcd optional services. 

(2) The price will bo based on esti¬ 
mated costs. 

(3) The price will be held constant 
for flights in the first three ye ars o f 
Space Transportation Systems (STS) 
operations. 
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(4) Payments with respect to total 
operations costs shall be escalated ac¬ 
cording to the Bureau of Labor Statistics 
Index for Compensation per hour. Total 
Private. Payments with respect to the 
use charge shall not be escalated. 

(5) Subsequent to the first three years 
the price will be adjusted annually to 
insure that aggregate costs are recovered 
over a twelve-year period. 

( 6 ) Pricing Incentives arc designed to 
maximize the proper utilization of the 
STS. 

<b) Z>edicated flight reimbursements. 
(1) For the purposes of this policy, a 
dedicated flight Is one sold to a single 
customer. 

(2) The policy is established for two 
distinct phases of Shuttle operations. 
The first phase is through the third full 
fiscal year of 8 hutt 2 e operations and the 
second phase consists of nine full fiscal 
years subsequent to the first phase. 

(i) Fbr a dedicated Shuttle flight dur¬ 
ing the first phase, NASA shall be 
reimbursed in an amount which is a pro¬ 
rata share of forecast additive costs av¬ 
eraged over the first phase of three years, 
plus a use charge in lieu of depreciation 
for the use of facilities, support equip¬ 
ment and the Shuttle fleet: however, the 
price shall not be less than a pro-rata 
share of forecast aggregate costs av¬ 
eraged over both the first and second 
phases of the twelve-year Shuttle opera¬ 
tion period. 

(11) For a dedicated Shuttle flight dur¬ 
ing the second phase, NASA shall be 
reimbursed a pro-rata share of forecast 
aggregate costs over both phases to in¬ 
sure that total aggregate costs are re¬ 
covered over the twelve year period. 

(ill) The definition of the costs as 
specified Jn this Subpart are set forth 
in Appendix A to this subpart. 

(iv) Subject to NASA approval, a 
dedicated flight user may apportion and 
assign STS services to other STS mere 
provided they satisfy STS user require¬ 
ments. The price of integrating addi¬ 
tional payloads will be negotiated. 

(v) A summary of standard Shuttle 
sendees included in the flight price Is 
set forth in Appendix B to this subpart. 

(vi) The prices of optional Shuttle 
services are being developed and shall be 
set forth in the Shuttle Price Book which 
is being developed. A summary of the op¬ 
tional services is set forth in Appendix C 
to this subpart. 

(vii) For the user with an experi¬ 
mental, new use of space or first time use 
of space of great public value, the 
reimbursement to NASA for the dedi¬ 
cated, standard Shuttle flight in either 
the first or second phase shall be a pro¬ 
rata share of the average twelve-year 
additive costs as estimated at the time 
of negotiations. Programs which qualify 
for this price will be determined by an 
STS Exceptional Program Selection 
Process. In all cases, the Administrator 
will be the selection official. 

(viii) For dedicated flight users, NASA 
and the user will identify a desired 
launch date within a period of ninety 
days three years prior to flight. One year 


prior to the flight a firm launch and pay- 
load delivery date will be identified by 
NASA. The firm launch date will be 
within the first sixty days of the original 
ninety-day period. Launch will occur on 
the firmly scheduled launch date or 
within a period of thirty days thereafter. 
The payload must be ready to launch for 
the duration of that period. 

(c> Shared flight reimbursements. (1) 
The price of a shared Shuttle flight will 
be a fraction of the dedicated Shuttle 
flight price. The fraction will be based on 
the length and weight of the payload 
and the mission destination at the time 
of contract negotiations. The formula 
for computing the fraction is set forth in 
Appendix D to this subpart. 

(2) For shared flight users, NASA and 
the user will idcutify a desired launch 
date three years prior to flight Launch 
will occur within a period of ninety days, 
beginning on the desired launch date. 
One year prior to flight a payload deliv¬ 
ery date and a firm launch date will 
be coordinated among the share flight 
users. This firm launch date will be 
within the first thirty clays of the orig¬ 
inal ninety-day period. The launch will 
occur on the firmly scheduled launch 
date or within a period of sixty days 
thereafter. The payloads must be ready 
to launch for the duration of that period. 

<3) A 20 percent discount on the stand¬ 
ard flight price will be given to shared 
flight users who will fly on a space- 
available (standby) basis. NASA will pro¬ 
vide launch services within a prenegoti¬ 
ated period of one year. Shared flight 
payloads must be flight deliverable to 
the launch site on the first day of the 
one-year period and sustain that condi¬ 
tion until delivery to the launch site. 
The user will be notified sixty days prior 
to the firmly scheduled launch date 
which has been established by NASA. 
At that time, NASA will also establish a 
payload delivery date. The payload must 
be available at the launch site on the as¬ 
signed delivery date and ready to launch 
for a period of sixty day's after the firmly 
scheduled launch date. 

(d) Small self-contained payloads. 
Packages under 200 pounds and smaller 
than five cubic feet which require no 
Shuttle services (power, deployment, 
etc.), and are for RAD purposes, will be 
flown on a space-available basis during 
both phases of Shuttle operation. The 
price for this service will be negotiated 
baaed on size and weight, but will not 
exceed §10,000 in 1975 dollars. A mini¬ 
mum charge of $3,000 in 1975 dollars will 
be made. If Shuttle services are required, 
the price will be individually negotiated. 
Reimbursement to NASA will be made 
at the time the package is scheduled for 
flight. 

(e) Options. (1) Options for future 
flights will be made available to STS 
users already contracting for STS launch 
services. Fixed price options for flights in 
a given year beyond the three year fixed 
price period will be made available. For 
fixed price options, NASA shall be reim¬ 
bursed the user's flight price compounded 
at 8 percent per year for each year be¬ 
yond the fixed price period. The fee for 


FEDEtAl REGISTER, VOL 42, NO. 14—FRIDAY, JANUARY 21, 1977 





RULES AND REGULATIONS 


3831 


this option is one million dollars In 1975 
dollars. The option tee will be applied 
to the price of the user's flight. The user 
will exercise his option by contracting 
for the flight on the normal 33-month 
reimbursement schedule or the option 
fee will be retained by NASA. 

(2) In order to insure that space will 
be available for flights In a given future 
year, scheduled launch options, where 
NASA will provide a launch during a 
ninety-day period, will be given to STS 
users already contracting for flights at a 
fee of $100,000 In 1975 dollars. The option 
fee will be applied to the price of the 
user’s flight. The user will exercise his 
option by contracting for the flight on 
the normal 33-month reimbursement 
schedule or the option fee will be re¬ 
tained by NASA. 

(3) In order to allow the user greater 
flexibility In selecting a launch date, 
the user may purchase a ’’floating launch 
date” option. At the time of contract 
execution, the user will begin to moke 
payments according to a 33-month reim¬ 
bursement schedule for this launching. 
At any time during Phase 1 or 2. the user 
may exercise this option by Informing 
NASA of his desired launch date for this 
option which will then be negotiated by 
NASA and the user. ThLs launch date 
must be at least 33 months After the 
date of the first reimbursement payment. 
If the desired launch date is within one 
year of the date of declaration, the short 
term call-up option and associated fee 
will apply. If the desired launch ts to 
occur in a year for which a new price per 
flight Is in effect, the user will pay the 
new price. The fee for this option Is 10 
percent of the user’s flight price in effect 
at the time of contract execution and 
is payable at that time. This fee will not 
be applied to the price of the user’s flight. 

(4) Options must be exercised for a 
flight by the end of the second phase of 
operations o i; the option fee will be re¬ 
tained by NASA. 

(f) Fixed price period and escalation. 

(1) The price will remain constant for 
flights during the first phase of Shuttle 
operation. For flights during the second 
phase, the price will be adjusted on a 
yearly basis, if necessary, to assure re¬ 
covery of aggregate costs over a twelve 
year period. These adjusted prices will 
be applicable only to agreements exe¬ 
cuted after the adjustment is made. 

<2> Shuttle services for both phases 
will be contracted on a fixed price basin. 
Tlie payments In the contract will be 
escalated to the time of the payment 
using the Bureau of Labor Statistics In¬ 
dex for Compensation per hour. Total 
Private. 

<g) Earnest money . Earnest money 
will be paid to NASA prior to contract 
negotiations. The earnest money re¬ 
quired per contract shall be $100,000 in 
1975 dollars; however. If the payload Is 
a small self-contained payload, the 
earnest money shall be $500.00. The 
earnest money will be applied to the first 
payment made by the customer or will 
be retained by NASA. 

(h) Reimbursement schedule. (1) Re¬ 
imbursement shall be made in accord¬ 


ance with the reimbursement schedule 
contained in this subsection. No charges 
shall be made after the flight, except as 
negotiated in the contract for prespeci¬ 
fied extra services. Those users who 
contract for 8huttle services less than 
three years before the desired launch 
date will be accommodated and will pay 
on an accelerated basis according to the 
reimbursement schedule. 

(2) Standby payloads. 

(I) Before the establishment of a 
firmly scheduled launch date, the num¬ 
ber of months before launch will be com¬ 
puted assuming a launch date at the 
mid-point of the designated one-year 
period. 

(II) Once the firmly scheduled launch 
date is established, the user shall reim¬ 
burse NASA to make his payments cur¬ 
rent according to the reimbursement 
schedule. 

(3) Reimbursement schedule. 


Prrorol of prtet 

Nurn»*f of month* be tor* Month* pric* to ached* 

launch flight 1* tthedukd rl«l launch t!oi« 

39 37 21 IS V 3 
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1V00. 

9-14.. 
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10 10 17 17 23 

... 21 17 17 23 

,.40 17 23 

.. 61 23 


23 

23 

23 

23 
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This schedule holds unless there are off¬ 
setting advantages to the U S. Govern¬ 
ment of an accelerated launch schedule. 

(4) Contracts for Shuttle services 
made one year or less before a flight and 
up to three months before a flight will 
be made on a space-available basis unless 
the short term call-up option is elected. 

(1) Short term call-up option . (1) For 
flights contracted one year or less before 
launch, but not less than three months 
before launch, short term call-up will be 
provided to dedicated flight users at the 
dedicated flight price according to the 
reimbursement schedule. 

(2) For dedicated flight users requir¬ 
ing short term call-up flights less than 
three months before launch, NASA will 
provide STS launch services on a space- 
available basis. NASA shall be reim¬ 
bursed the dedicated flight price accord¬ 
ing to the reimbursement schedule plus 
short term call-up additional costs. The 
additional costs will be based on esti¬ 
mated costs to be incurred. 

(3) For shared flights contracted one 
year or less before launch, but more than 
six months before launch, users may 
elect to short term call-up option. The 
user shall reimburse NASA the standard 
shared flight price according to the reim¬ 
bursement schedule plus a load factor- 
recovery fee. The load factor-recovery 
fee Is half the difference between a dedi¬ 
cated flight price and the user’s shared 
flight price or the difference between a 
dedicated flight price and the total ad¬ 
justed reimbursements from all shared 
users, whichever is less. 

(4) For shared flights contracted six 
months or less before launch, but more 
than three months before launch, users 
may elect the short term call-up option. 


The user shall reimburse NASA the 
standard shared flight price according 
to the reimbursement schedule plus a 
load factor-recovery fee which is the dif¬ 
ference between a dedicated flight price 
and the total adjusted reimbursement 
from all shared flight users. 

(5) Shared flights contracted three 
months or less before launch will be 
flown on a space-available basis. NASA 
shall be reimbursed the shared flight 
price according to the reimbursement 
schedule plus short term call-up addi¬ 
tional costs. These additional charges 
will be based on estimated costs to be 
incurred. 

(6) For the purposes of this subpara¬ 
graph. ’’adjusted reimbursements” is de¬ 
fined to be reimbursements assuming all 
shared users are non-US. Government. 

<7) The load factor-recovery fee will 
never be less than zero. 

(8) The load factor-recovery fee is 
pavable upon receipt of NASA's billing 
therefor. 

(J> Accelerated launches. For users 
who reschedule a launch so that It occurs 
earlier than the planned launch, the user 
will pay on an accelerated reimburse¬ 
ment schedule. The user will reimburse 
NASA to make his payments current on 
the new accelerated reimbursement 
schedule. If the time from notification of 
acceleration is less than one year from 
the new launch date, short term call-up 
reimbursements will also apply. 

(k) Postponements. (1) Non-standby 
pavloads. (i> A user can postpone a flight 
of his payload one time with no addi¬ 
tional charge if postponement occurs 
more than one year before launch. For 
subsequent postponed flights more than 
one year before launch, the user shall re¬ 
imburse NASA a postponement fee of 5 
percent of the user’s flight price. For 
postponements one year or less before 
Hunch, the user shall reimburse NASA 
5 percent of the user’s flight price plus 
an occupancy fee according to the oc¬ 
cupancy fee schedule In Appendix E to 
this subpart. 

(ii) If the postponement of a flight 
causes the payload to be launched in n 
year for which a different price per flight 
has been established, the new price shall 
apply if It is higher than the originally 
contracted price. 

(2) Standby payloads. 

(l) For flights postponed more than 
six months prior to the beginning of the 
negotiated one-year period, NASA shall 
renegotiate a new one-year period dur¬ 
ing which launch will occur. No addi¬ 
tional fee will be imposed. 

(ID For flights postponed six months 
or less prior to the beginning of the ne¬ 
gotiated one-year period, the user shall 
reimburse NASA 5 percent of the user’s 
flight price plus an occupancy fee ac¬ 
cording to the occupancy fee schedule set 
forlh In Appendix E to this Subpart 

(3) Postponement fees are payable 
upon receipt of NASA’s billing therefor. 

(4) Flights postponed will henceforth 
be treated as newly scheduled launches 
according to the reimbursement sched¬ 
ule. The number of months prior to 
launch will be taken as the total number 
of montlis between the date postpone- 
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mcnt Is elected and the new launch date. 
8hort-term call-up options and associ¬ 
ated fees shall apply. 

(5) Minor delays (up to three days* 
caused by the users will not constitute a 
postponement. No fee will be charged for 
o minor delay. 

<1) Cancellations. <1) Non-standby 
• ayloads. Users who cancel a flight more 
than one year before launch shall reim¬ 
burse NASA 10 percent of the user’s 
flight price. For a cancelled flight one 
year or less before launch, the user shall 
reimburse NASA 10 percent of the user's 
flight price plus an occupancy fee as 
set forth in Appendix E to this subpart. 

(2) Standby payloads. 

(I) Users who cancel a flight more 
than six months prior to the beginning 
of the negotiated one-year period shall 
reimburse NASA 10 percent of the user's 
flight price. 

cii) For a flight cancelled six months 
or less prior to the beginning of the ne¬ 
gotiated one-year period, the user shall 
reimburse NASA 10 percent of the user’s 
flight price plus an occupancy fee as set 
forth in Appendix E to this subpart. 

<3) Cancellation fees are payable up¬ 
on receipt of NASA’s billing therefor. 

§ 1211.103 Hr flight jTuarnnlrr. 

(a) A fee for a reflight guarantee is 
included In the price charged the user. 
In consideration of that fee. NASA guar¬ 
antees one reflight of: 

(1) The launch and deployment of 
a free flying payload into a Shuttle 
compatible mission orbit if. through no 
fault of the user, the first launch and de¬ 
ployment attempt is unsuccessful and 
if the payload returns safely to earth 
or a second payload is provided by the 
user. 

(2) The launch of an attached pay- 
load into its mission orbit if the first 
launch attempt is unsuccessful through 
no fault of the user, and if the payload 
returns safely to earth or a second pay- 
load is provided by the user. 

<3> A launch of a Shuttle into a pay- 
load mission orbit for the purpose of re¬ 
trieving a payload if the first retrieval 
attempt is unsuccessful through no fault 
of the user. This guarantee only applies 
If the payload is in a safe retrievable 
condition as determined by NASA. 

<b) Tills reflight guarantee will not 
be applicable to payloads or upper stages 
placed into orbits other than the Shut¬ 
tle mission orbit. 

§ 12 M. 10 f Patent and data riglil*. 

<a> NASA will not acquire rights to 
Inventions, patents or proprietary data 
privately funded by a user, or arising 
out of activities for which a user has re¬ 
imbursed NASA under the policies set 
forth herein. However, In certain in¬ 
stances in which the NASA Administra¬ 
tor lias determined that activities may 
have a significant impact on the public 
health, safety or welfare. NASA may ob¬ 
tain assurances from the user that the 
results will be made available to the 
public on terms and conditions reason¬ 
able under the circumstances. 
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<b) The user will be required to fur¬ 
nish NASA with sufficient information 
to verify peaceful purposes and to in¬ 
sure Shuttle safety and NASA's and the 
U.8. Government’s continued compli¬ 
ance with law and the Government's ob¬ 
ligations. 

§ 1211.105 Revisit and/or retrieval 
service*. 

These services will be priced on the 
basis of estimated costs. If a special dedi¬ 
cated Shuttle flight is required, the full 
dedicated price will be charged. If the 
user's retrieval requirement is such that 
it can be accomplished on a scheduled 
Shuttle flight, he will only pay for added 
mission planning, unique hardware or 
software, time on orbit, and other extra 
costs incurred by the revisit. 

§ 121 4.106 Damage to payload. 

The price does not include a con¬ 
tingency or premium for damage that 
may be caused to a payload through the 
fault of the U S. Government or its con¬ 
tractors. The U.S. Government, there¬ 
fore. will assume no risk for damage or 
loss to the user’s payload. The users will 
assume that risk or obtain insurance 
protecting themselves against that risk. 

§1211.107 Responsibilities. 

(a* Headquarters officials. (1) The 
NASA Comptroller. In coordination with 
the Associate Administrator for Space 
Flight will: 

<i> Prescribe guidelines, procedures, 
and other instructions which are neces¬ 
sary for estimating costs and setting 
prices and publishing them In the NASA 
Issuance 8ystem, and 

<lil Review and arrange for the bill¬ 
ing of users. 

<2> The Associate AdminIstrator for 
Space Flight will arrange for: 

Developing estimates for costs and 
establishing prices in sufficient detail to 
reveal their basis and rationale. 

Hi* Obtaining approval of the NASA 
Comptroller of such estimates and re¬ 
lated information prior to the execution 
of any agreement, and 

(111) Reviewing of Anal billings to users 
prior to submission to the NASA Comp¬ 
troller. 

<b* Field installation officials. The Di¬ 
rectors of Field Installations responsible 
for the STS operations will: 

<1> Maintain and or establish agency 
systems which are needed to identify 
costa in the manner prescribed by the 
NASA Comptroller. 

(2# Compile financial records, reports, 
and related Information, and 

<3* Provide assistance to other NASA 
officials concerned with costa and related 
information. 

Aptkndu A—Coots row Which NASA Siiail 

Be Rcubuiseo 

Addttuc Coats. All additional costs, both 
direct and Indirect, that the NASA has to 
Incur above those it would otherwise have 
Incurred had It not undertaken to meet non- 
NASA user requirements. 

Total Operations Costs. Total Operations 
Coe hi include all direct and Indirect costa. 


excluding coats composing the use charge. 
Such eoeU Include direct program chargee 
for manpower, expended hardware, refur¬ 
bishment or hardware, spares, propellants, 
provisions, consumables and launch and re¬ 
covery services. They also Include a charge for 
program support, center overhead, and con¬ 
tract administration. 

Use Charge. A charge in lieu of depreciation 
for use of facilities, support equipment and 
the Shuttle fleet. 

Aggregate Costs. Aggregate coats are all 
reasonable costs which include the sum of 
the use charge and total operations coats. 

Appendix B —Standard SJirnu S»evicts 

Two standard mission destinations: 

(11 160 NM Altitude; 28.5* Inclination 
12 ) 160 NM Altitude; 56 0* Inclination. 

One day mission operations 
Orblter flight planning services 
Transmission of payload data to compatible 
receiving stations 
A three-man flight crew 
On-orbit payload handling 
Deployment of a free flyer 
NASA support of payload design reviews 
Prelaunch payload installation, verification 
and arbiter compatibility testing 
NASA payload safety review 

Appendix C—Optional Shuttle Services 
Revisit and retrieval 

Use of Spocclab or other special equipment 
Use of Mission Kits to extend basic arbiter 
capability 

Use of Upper Stages 
EVA services 

Unique payload /orblter integration and teat 
Payload mission planning service*, oilier 
than for launch, deployment and entry 
phases 

Additional time on-orbit 
Payload data processing 
Launch from Western Test Rauge 
Two standard mission destinations are avail¬ 
able from the Western Test Range nltr 

(1) 160 NM Altitude; 90.0* Inclination. 

12 ) 160 NM Altitude; 104.0* Inclination. 

Appendix D Shahto Plight Charge 

To calculate the coat of Individual pay- 
loads transported on a flight shared with 
other payloads; 

1 1) Find the load factor for the payload by 
dividing the payload weight by the Shuttle 
capability for the desired Inclination iTable 
In Figure 1). 

(2) Find the load factor for the payload 
by dividing the payload length by 60 feet. 

(3) Enter the curve (Figure 1) at the 
higher value obtained from steps 1 and 2 sud 
read the Charge Factor (Cr) from the curve 

(4) Multiply the Ct value time* the 
quoted price per dedicated flight. This will 
result In the price for the payload flight 

The price for each payload flight (Step 4i 
entitles the user to be provided a pro-rata 
share of the facilities available on board the 
standard Shuttle flight. For example, if the 
payload load factor la 0.5. then the payload is 
entitled to 50% of the power, cooling, and 
other services provided on the standard flight 
Standard services required that exceed the 
pro-rata share will be on additional charge 
to the user based on the cost of the service 
provided. 

For purposes of this attachment, payload 
weight Includes a pro-rata share of all special 
equipment (eg., spin tables and their con¬ 
trols) needed for the user's mission. Payload 
length Includes a pro-rata share of the clear¬ 
ance length necessary to operate or deploy 
the payload. Including the length of deploy¬ 
ment mechanisms. 


FEDERAL REGISTER, VOL 42. NO 14—FRIDAY, JANUARY 21, 197 7 





RULES AND REGULATIONS 


3833 
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Ai'itnoix E —Occur* wcy Pri Scizcduue 

For a postponed or cancelled dedicated 
flight, the occupancy ree will be zero. 

For a postponed or cancelled shared night, 
the occupancy fee will be computed accord* 
lug to the computation instructions aet forth 
below. If the computation results in an oc¬ 
cupancy fee which U less than aero, the oc¬ 
cupancy fee will be reset to aero. 

For a postponed or cancelled shared night 
one year or less, but more than six months 
before launch, the user shall reimburse NASA 
an occupancy fee of half the user's night 
price less any adjusted reimbursements from 
other users who contract for the same night 
subsequent to the postponement or cancella¬ 
tion date. 

For a postponed or cancelled shared Alght 
six months or leas before launch, the user 
shall reimburse NASA an occupancy fee of 
90% of the user's night price lei* any ad¬ 
justed reimbursements from other users who 
contract for the same night subsequent to 
the postponement or cancellation date. 

For a given shared night. If the occupancy 
fee so computed would result In total ad¬ 
justed reimbursements (exclusive of the 5% 
(10%) postponement (cancellation) fee) in 
excess of the price of a dedicated night, the 
occupancy fee will be reduced In order to 
recover the price of a dedicated night. 

In the event that, as a result of the post¬ 
ponement or cancellation, the Bhuttte la not 
launched at all for the Intended night, the 
occupancy fee will be zero. 

(For purposes of this attachment, "adjusted 
reimbursements" is denned to be reimburse¬ 
ments assuming all users are non-U.8. Gov¬ 
ernment.) 

Effective date: January 21. 1977. 

James C. Fletcher. 

Administrator. 

|PR Doc.77-1872 Piled 1-19-77:8:45 am| 


Title 16—Commercial Practices 

CHAPTER 1—FEDERAL TRADE 
COMMISSION 

| Docket G 28541 

PART 13—PROHIBITED TRAofc PRAC* 
TICES, AND AFFIRMATIVE CORRECTIVE 
ACTIONS 

International Telephone and Telegraph 
Corporation, et al. 

Subpart—Advertising falsely or mis¬ 
leadingly: g 13.10 Advertising falsely 
or misleadingly: 13.10-1 Availability of 
merchandise and/or facilities; f 13.35 
Condition of goods: 113.42 Connection 
of others with goods; § 13.55 Demand, 
business or other opportunities; §13.90 
History of product or offering; 113.143 
Opportunities; § 13.155 Prices; 13.155-5 
Additional charges unmentioned; 13.155- 
95 Terms and conditions; § 13.160 
Promotional sales plans; § 13.195 
Safety: 13.195-30 Investment; § 13 205 
Scientific or other relevant facts; 113.235 
Value. Subpart—Corrective actions and/ 
or requirements: § 13.533 Corrective 
actions and/or requirements; 13.533-20 
Disclosures. Subpart—Misrepresenting 
oneself and goods—Goods: § 13.1595 
Condition of goods; § 13.1615 Earnings 
and profits; § 13.1650 History of prod¬ 
uct; 1 13.1675 Law or legal require¬ 
ments; § 13.1697 Opportunities in prod¬ 
uct or service; f 13.1740 Scientific or 
other relevant facts; fi 13.1760 Terms 
and conditions; 13.1760-50 Sales con¬ 
tract: | 13.1775 Value. Prices; | 13.1778 
Additional costs unmentioned; § 13.1823 
Terms and conditions; Subpart—Ne¬ 
glecting, unfairly or deceptively, to make 


material disclosure: § 13.1863 Limita¬ 
tions of product; 1 13.1882 Prices; 
13.1882-10 Additional prices unmen¬ 
tioned; § 13.1889 Risk of loss; § 13.1892 
Sales contract, right-to-cancel provi¬ 
sion; « 13.1895 Scientific or other rele¬ 
vant facts; § 13.1905 Terms and condi¬ 
tions; 13.1905-50 Sales contract. Sub¬ 
part—Offering unfair, improper and 
deceptive Inducements to purchase or 
deal: § 13.1935 Earnings and profits; 
f 13 2000 Limited offers or supply; 
113.2015 Opportunities In product or 
service; 1 13.2040 Returns and reim¬ 
bursements; § 13.2063 Scientific or 
other relevant facts; 1 13.2080 Terms 
and conditions. 

(Sec 6. 38 Stal. 721; 15 U.S.C. 46. Inter¬ 
prets or applies sec. 5. 30 Stat. 719, as 
amended. 15 UB.C. 4ft.) 

In the matter of International Telephone 
and Telegraph Corporation. a corpo¬ 
ration . ITT Community Develop¬ 
ment Corporation. a corporation. 
and Palm Coast, Inc., a corporation . 

Consent order requiring a New York 
City conglo merat e and Its Miami. Fla., 
subsidiaries, ITT Community Develop¬ 
ment Corporation and Palm Coast, Inc., 
among other things to cease misrepre¬ 
senting or falling to make pertinent oral 
and/or written disclosures regarding 
the risks, value, and soundness of land 
development; misrepresenting the degree 
of development of the land they offer; 
failing to disclose additional costs to be 
incurred and misrepresenting the prop¬ 
erty’s proximity to waterways, major 
roads, shopping and recreational facili¬ 
ties; and falling to disclose purchaser’s 
rights to cancellation and refunds. 
Further, the order requires construction 
of particular facilities intended to Im¬ 
prove the value of land already sold, and 
limits the sale of registered lota for a 
period of fifteen (15) years. 

The order to cease and desist, includ¬ 
ing further order requiring report of 
compliance therewith, is as follows. 1 

Order 

For the purposes of this Order, the 
following definitions shall apply: 

1. ‘ Business Day” shall mean any 
calendar day except Saturday. Sunday 
and the following holidays: New Year's 
Day. Washington’s Birthday. Memorial 
Day. Independence Day, Labor Day, 
Columbus Day. Veterans’ Day. Thanks¬ 
giving Day. and Christmas Day. 

2. “Contract” shall be limited to con¬ 
tracts for the sale of land. 

3. “Land” shall be limited to any resi¬ 
dential lot which has been or is being 


* Copies of the Complaint and Decision 
and Order Oled with the original document. 
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sold by one or more of the respondents 
to any purchaser. 

4. ’‘Purchaser” shall mean any per¬ 
son. partnership, corporation or other 
entity who has signed a contract to pur- 
chasc land from one or more of the re¬ 
spondents. 

5. “Property Report” shall be under¬ 
stood to include any Public Offering 
Statement, prospectus or other report 
required by state or federal law to be 
provided to a purchaser or prospective 
purchaser of land. 

As used in tills Order, a requirement 
to cease and desist from representing 
or misrepresenting shall include repre¬ 
senting or misrepresenting directly or by 
implication. 

For purposes of this Order, all re¬ 
quired disclosures shall be made in a 
clear and conspicuous manner. 

It is ordered that respondents Inter¬ 
national Telephon e and Telegraph Cor¬ 
poration <T1T), ITT Community De¬ 
velopment Corporation ( TCDC M >, Palm 
Coast, Inc., (“Palm Coast”), and their 
officers, and their subsidiaries and the 
officers of those subsidiaries, and re¬ 
spondents* successors, assigns, agents, 
representatives and employees, directly 
or through any corporate or other de¬ 
vice in connection with the advertising, 
offering for sale to prospective purchas¬ 
ers, or sale to purchasers of land. In or 
affecting commerce, as -commerce” is 
dchned In the Federal Trade Commis¬ 
sion Act, os amended, do forthwith 
cease and desist from: 

1. Misrepresenting that respondent 
ITT or any business entity or third party 
is legally responsible for any debts or ob¬ 
ligations of respondent ICDC or any of 
ICDC's subsidiaries. 

2. (a) Failing, if ITT has not as¬ 
sumed legal responsibility for any of the 
debts or obligations of ICDC or any of 
its subsidiaries, to disclose in any prop¬ 
erty report the following statement: 

The debt* and obligations of ITT Com¬ 
munity Development Corporation ere NOT 
legally guaranteed by International Tele¬ 
phone and Telegraph Corporation, and In¬ 
ternational Telephone and Telegraph Corpo¬ 
ration has not pledged its asset* for the de¬ 
velopment of Palm Coast. 

(b) Failing, if ITT has assumed legal 
responsibility for some or all of the debts 
or obligations of ICDC or any of ICDC’s 
subsidiaries, to disclose in any property 
report the following statement, in which 
the blank portions Are to be accurately 
completed: 

ITT has assumed legal liability for approx¬ 
imately _percent (to the nearest 5 per¬ 

cent) of the total debts and obligations of 
(names of corporations for which debt* and 
obligations have been guaranteed). 

3. Falling to set forth as the title of 
any contract in boldface type the follow¬ 
ing language: “CONTRACT FOR THE 
PURCHASE OP LAND.” 

4. (a) Failing to include the following 
statement In 12 point boldface typo on 
the first page of any contract : 

This la a contract by which you agree to 
purchase land. The future value of this 
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land, as well as all undeveloped real estate. 
Is speculative. You should not assume that 
the value of land wUl Increase. Do not as¬ 
sume that you will be able to resell your 
land without significant community devel¬ 
opment and population growth. You have 
ten (10) businc&s days in which to deter¬ 
mine whether to continue this contract or 
cancel It with full refund. See the attached 
“Notice of Cancellation 1 ' form for an ex¬ 
planation of yotir rights. Use this time to 
examine with care the property report (also 
called a Public Offering Statement) which 
must be given to you at or before the time 
you sign this contract. It Is suggested that 
you have both this contract and the prop¬ 
erty report reviewed by a qualified pro¬ 
fessional . 

<b) Failing to include the following 
statement in any property report relat¬ 
ing to land for which neither respond¬ 
ents nor any other parties are legally 
obligated to make a central sewer system 
available: 

ITT Community Development Corpora¬ 
tion is not legally obligated to provide a 
central sewer system In Section (number) 
of (name of subdivision). Installation of a 
septic tank will be at your expense, which 
Is now approximately (amount). The use 
of a septic tank on your lot Is contin¬ 
gent on approval by governmental author¬ 
ities, 

<c> Failing to Include the following 
statement, completed as appropriate. In 
any property report relating to land for 
which a central sewer system may or 
will become available in the future, or 
such other language as clearly and fully 
sets forth and discloses the amount of 
any sewer connection fee(s) and the 
time and circumstances in which such 
fee<s) must be paid: 

A central sewer system (may or will) be 
available to your lot In the future. (If or 
when) It becomes available, you will be re¬ 
quired to pay a sewer connection fee. which 
U now approximately (amount), on the 
date that the sewer la available to your lot, 
whether or not connection Is actually mode 
at that lime, or at the time (name of re¬ 
spondent) conveys title to the lot, which¬ 
ever date occurs later. 

<d> Failing to include the following 
statement in any contract: 

Note to buyer: 8eo page (insert page 
number) of the property report for state- 
menu relating to the additional expense for 
sewerage systems 

5. Failing to disclose the following 
statement in any promotional material 
relating to the sale of land: 

Since land values are uncertain, you 
ivbould consult with a qualified professional 
before purchasing. 

Provided , however. That the above 
statement need not be included in the 
following: 

<a) Billboard advertisements; 

<b> Radio or television advertise¬ 
ments of ten (10) seconds or less: 

<c) Magazine advertisements of one- 
eighth page or less; or 

<d> Newspaper advertisements of one- 
eighth page or less. 


6 . Failing to disclose in all sale* pres¬ 
entations relating to the sale of land 
the following statement: 

The future value of this land, as well an 
all undeveloped real estate, is speculative. 
You should not assume that the value of 
land will increase. Do not assume that you 
will be able to reaell your lot without signifi¬ 
cant community development and popula¬ 
tion growth. You should consult a qualified 
professional before purchasing 

7. Failing, where any provisions or 
conditions arc set forth on the reverse 
side of the contract, to disclose at the 
bottom of the front side of the contract 
that the purchaser should examine the 
reverse side, 

8 . (a) Failing to include in boldface 
type In any contract, in immediate prox¬ 
imity to the space reserved In the con¬ 
tract for the signature of the purchaser, 
the following statement: 

You, the purchoseT(a), may cancel th'a 
transaction at any time prior to midnight of 
the tenth (10th) business day after the date 
on which you signed this contract bee the 
attached "Notice of Cancellation" form for 
an explanation of this right. 

ib) Failing to provide each purchaser, 
at the time any contract Ls entered into, 
with two copies of a “Notice of Cancel¬ 
lation” granting the purchaser at least 
ten (10) business days after receipt of 
the notice in which to cancel the con¬ 
tract without any loss, expense, penalty 
or obligation. 

9. Falling to inform a prospective pur¬ 
chaser orally, at or before the time a 
contract is signed, of his or her right to 
cancel the contract in accordance with 
the provisions of Paragraph 8 of this 
Order. 

10. Whenever respondents offer a re¬ 
fund that is contingent upon the pur¬ 
chaser taking a company-guided inspec¬ 
tion tour of the property in whicli the 
purchaser’s land is located: 

(a) Falling to afford the purchaser 
three (3) business days after taking such 
tour In which to request a refund; 

<b) Failing to include in any contract, 
in immediate proximity to any provision 
setting forth the availability of a refund 
upon the completion of a company- 
guided inspection tour of the property, 
the following statement: 

You, tho purchaser!a), have a right to can¬ 
cel this contract If you take the company- 
guided tour of the property and notify the 
company prior to midnight of the third buxi¬ 
nes# day after the date of such topr. 

<c> Failing orally to inform each pur¬ 
chaser of any such cancellation right at 
or before the execution of any contract 
and at the time any such tour is taken; 

(d> Failing to furnish each purchaser 
immediately upon the conclusion of such 
tour, a completed form in duplicate, cap¬ 
tioned “NOTICE OF CANCELLATION.” 
which shall be completed in accordance 
with subparagraph (e) of this paragraph, 
and shall consist of the following 
statements: 
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Hone* or Cahckixatxoh 

(enter dot© of company-guid*d inspection 
tour or property! 

(enter contract number) 

YOU MAY CANCEL YOUR CONTRACT. 
WITHOUT ANY LOSS, EXPENSE. PENALTY 
OR OBLIGATION. AT ANY TIME PR OR TO 
MIDNTOHT OP THE THIRD (3rd) BUSINESS 
DAY AFTER THE ABOVE DATE. 

IP YOU CANCEL, ANY PAYMENTS MADE 
BY YOU UNDER THE CONTRACT WILL BE 
RETURNED WITHIN TE N (10) BUSINESS 
DAYS FOLLOWING RECEIPT BY THE 
SELLER OF YOUR CANCELLATION NOTICE. 

TO CANCEL YOUR CONTRACT, D ELIVE R 
OR MAIL (CERTIFIED MAIL, RETURN 
RECEIPT REQ UE STE D . IS RECOMMENDED) 
A SIGNED COPY OF Tins CAN CELL ATION 
NOTICE OR ANY SIMILAR WRITTEN CAN¬ 
CELLATION NOTICE. OR BEND A TELE- 
ORAM OF CANCELLATION TO: ITT COM¬ 
MUNITY DEVELOPMENT CORPORATION. 

AT .~.. 

(addrra* of place of business) 

NOT LATER THAN MIDNIGHT OF- 


IF TWO OR MORE PERSONS HAVE SIGNED 
THE CONTRACT AS PURCHASERS. EACH 
OF THOSE PERSONS SHOULD SION THIS 
NOTICE. IN ORDER TO CANCEL THE 
CONTRACT. 

IF. HOWEVER. ALL OF THE PURCHASERS 
DO NOT SION THE NOTICE. THOSE WHO 
DO SION THEREBY REPRESENT THAT 
THEY ARE DULY AUTHORIZED TO ACT ON 
BKHALP OF ALL OF THE OTHER PUR¬ 
CHASERS I (WE) HEREBY CANCEL THE 
CONTRACT. 


(Date) 


(Signature (a)) 

<e) Failing, before furnishing to the 
purchaser the "Notice of Cancellation 44 
set forth in subparagraph <d) of this 
paragraph, to complete both copies of 
such notice by entering the address of 
ICDC's place of business, the date of the 
company -guided inspection tour of the 
property, and the date, not earlier than 
the third business day following the date 
of such tour, by which tho purchaser 
may give notice of cancellation. 

11. Failing or refusing to honor any 
valid and timely notice of cancellation 
submitted by a purchaser in accordance 
with the provisions of Paragraphs 8 and 
10 of this Order, and within ten (10) 
business days after the receipt of such 
notice, to refund all payments made and 
cancel any Indebtedness under the 
contract. 

12. Failing In any promotional mate¬ 
rial. contract or sales presentation that 
expressly refers or relates to one or more 
specific lots, to disclose the existence, 
nature and location of any easements, 
mortgages and covenants running with 
the land. 

13. Representing that any of respond¬ 
ents 4 lots Is located within any property 
or portion thereof designated or de¬ 
scribed as a "self-contained 44 or 44 fully 
developed** community or designated or 
described by words or terms that are of 
similar Import to "self-contained 44 or 
•‘fully developed 44 unless: 
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(a) Those facilities, amenities and 
public services normally associated with 
a "self-contained 44 and "fully developed" 
community, including but not limited to 
shopping, commercial, recreational and 
Industrial facilities, public services, ard 
amenities, are available within the 
property in which each lot is located: 
and 

(b) Paved roads, electricity, telephone 
service, central water, and a sewer sys¬ 
tem or septic tanks arc available to all 
lots within each property or portion 
thereof designated or described as a 
"self-contained 44 or "fully developed 44 
community or by words or terms of simi¬ 
lar import. 

14. Failing to include In any contract 
a provision that if any utility or im¬ 
provement which respondents are legally 
obligated to make available under the 
terms of a contract is not available to 
the lot which Is the subject of the con¬ 
tract or if any of the facilities required 
by the contract to be provided by re¬ 
spondents are not completed. . 

(i> Within six <6> months of the 
date's) certain specified in the contract 
or property report, for the availability 
or completion of the utility, improve¬ 
ment or facility, or. If there Is no such 
date, within six (6) months after the 
maturity date of the contract, plus, 
whether or not there is such a date cer¬ 
tain. the actual number of days of delay 
In the availability of any such utility, 
improvement or facility that are caused 
by any strike, work stoppage or other 
such event beyond respondents 4 control, 
or 

(ill If the availability of any such 
utility, improvement or facility is delayed 
by reason of any act or omission of any 
federal, state or local governmental 
agency or officer, within eighteen (18) 
months after such date certain, or, if 
none, the maturity date of the contract, 
respondents will, upon conclusion of the 
applicable period, provide the purchaser 
within fifteen <15> business days with 
notice of the unavailability or failure to 
complete, and of the purchaser's right to 
cancel and receive a full refund of mon¬ 
ies paid, plus interest at the rate of seven 
percent (7%) per annum compounded 
annually on each payment made by the 
purchaser from the date of the payment 
to the date upon which the purchaser re¬ 
ceived notification of a right to refund. 

15. (a) Falling, if any utility or im¬ 
provement required to be provided by re¬ 
spondents under the terms of a contract 
Is not available to the lot which is the 
subject of the contract or any facility re¬ 
quired to be provided by respondents 
under the terms of a contract is not com¬ 
pleted 

(!) Within six (6) months of any date 
certain specified In the contract or prop¬ 
erty report, for the availability or com¬ 
pletion of the utility, Improvement or 
facility, or. if there is no such date, with¬ 
in six (8) months after the maturity date 
of the contract, plus, whether or not 
there is such a date certain, the actual 
number of days of delay in the avail¬ 
ability of any such utility, improvement 
or facility that are caused by any strike. 
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work stoppage or other such event 
beyond respondents’ control, or 

(ll> If the availability of any such 
utility, improvement or facility is delayed 
by reason of any act or omission of any 
federal, state or local governmental 
agency or officer, within eighteen (18) 
months after such date certain, or, if 
none, the maturity date of the contract, 
to provide each purchaser writh a notice 
by certified mail, return receipt re¬ 
quested. Immediately upon the conclusion 
of the applicable period, which Is titled 
"Important Notice of Your Right to a Re¬ 
fund. 44 Such notice must clearly disclose 
the fact of default and state that the 
purchaser is entitled to a full refund plus 
interest at the rate of seven percent 
(7%) per annum compounded annually 
on the amount to be refunded, computed 
in accordance with the provisions of 
Paragraph 14 of this Order. 

(b> Failing to refund, to any purchaser 
who exercises the option for a refund, 
within sixty (60) days of receipt of such 
notification from the purchaser, all 
monies paid by the purchaser pursuant to 
the contract plus Interest at the rate of 
seven percent (7%) per annum, com¬ 
pounded annually on each payment made 
by the purchaser, from the date of the 
payment to the date upon which the noti¬ 
fication of the right to refund is received 
by the purchaser. 

16. Imposing any condition or limita¬ 
tion upon the right of a purchaser to a 
refund as set forth in Paragraphs 14 and 
15 of this Order: Provided, however. That 
respondents may require a purchaser to 
exercise an option for a refund within 
a stated time period of not less than 
thirty (30) davs after the receipt by the 
purchaser of the notice required by Para¬ 
graphs 14 and 15 of this Order: and may 
ofTer by mail to each purchaser the addi¬ 
tional option of exchanging his or her 
land for other land In the same or a 
different portion of respondents 4 prop¬ 
erty; and may require a purchaser to ex¬ 
ecute a quitclaim deed or other docu¬ 
ments necessary to release hLi or her 
interest in the land as to which the pur¬ 
chaser has elected to accept a refund or 
exchange All such documents shall be 
Included In the same envelope used to 
mail the notice of right to refund de¬ 
scribed in Paragraphs 14 and 15 of this 
Order and the purpose for w*hlch such 
documents are being sent shall be dis¬ 
closed. 

17. Making any statement or repre¬ 
sentation concerning the proximity to 
respondents 4 property of any city, the 
Atlantic Ocean, the Intracoastal Water¬ 
way. ma jor shopping center, recreational 
or educational facility, or access to I- 
95. A1A or U.S. Highway 1 without dis¬ 
closing. In immediate conjunction there¬ 
with and with the same conspicuousness 
as such statement or representation, the 
distance in road miles to the nearest tw o 
miles from such place or facility to the 
Welcome Center or similar facility on re¬ 
spondents 4 property. 

18. Making any statement or repre¬ 
sentation using words such as “adja¬ 
cent, r ' "near to, 44 or any word or term of 
similar import or meaning to describe the 
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proximity to any specific lot in respond¬ 
ents* property of any city, the Atlantic 
Ocean, the Intracoastal Waterway, major 
shopping center, recreational or educa¬ 
tional facility, or access to 1-95. A1A or 
US. Highway 1, without disclosing, in 
immediate conjunction therewith and 
with the same conspicuousness as such 
statement or representation, the distance 
in road miles to the nearest two miles 
from such place or facility to the spe¬ 
cific lot referred to In the statement or 
representation; Provided , however. That 
if such distance is less than two miles, 
such distance shall be disclosed to the 
nearest one-fifth of a mile. 

19. Making any statement or repre¬ 
sentation concerning any past, present or 
future population, employment or Indus¬ 
trial statistic or trend or other statistic 
or trend, unless respondents have a rea¬ 
sonable basts to believe that such statis¬ 
tic or trend has or will in the near future 
have relevance to respondents* property 
or any part thereof to which such state¬ 
ment or representation relates. 

A reasonable basis for a statement or 
representation shall consist of current, 
relevant and objective statistical or eco¬ 
nomic data or studies, where such data 
are collected or such studies are con¬ 
ducted in accordance with accepted ap¬ 
plicable demographic, economic or sta¬ 
tistical principles. 

20. Making any written statement or 
representation concerning the purchase 
price of any land without disclosing: 

(t> The nature and approximate 
amount of any additional payments that 
must be made by a purchaser to respond¬ 
ents in order to purchase such land; 

tii) The approximate cost of sewage 
connection or septic tank installation, 
as appropriate; and 

<iii> The approximate cost of any tree 
stump removal, if necessary. 

21. Failing, at least once during any 
sales presentation in which any state¬ 
ment or representation is made con¬ 
cerning the purchase price of any land, 
to disclose; 

(!) The nature and approximate 
amount of any additional payments that 
must be made by a purchaser to respond¬ 
ents in order to purchase such land; 

(ii) The approximate cost of sewage 
connection or septic tank installation, as 
appropriate; and 

fill > The approximate cost of any tree 
stump removal, if necessary. 

22. Failing to include in any contract 
entered into on or after January 1. 1974. 
a provision limiting the amount for¬ 
feited. In the event of default, to an 
amount not larger than 44.8*S of the 
cash price disclosed in the contract. 

23. Soliciting the written acknowl¬ 
edgement of a purchaser that he or she 
has been afforded an opportunity to In¬ 
spect respondents* land and has con¬ 
cluded that the land is satisfactory and 
in accord with all contractual agree¬ 
ments This provision shall not be con¬ 
strued to prohibit respondents from pro¬ 
viding a form of acknowledgement to 
the purchaser at the same time as the 
notice of cancellation required by Para¬ 
graph 10 herein, and informing such 
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purchaser that he or she may elect at 
his or her option to return to respond¬ 
ents by mail the notice of cancellation, 
the acknowledgement, or neither of 
them. 

24 Representing that the purchase for 
resale of land in respondents’ property 
is a way to achieve financial security, to 
deal with inflation, or to become wealthy. 

25. Representing that real estate is a 
good or safe investment, or the purchase 
of land In respondents* property Is a 
good or safe investment. 

26. Making any statement or repre¬ 
sentation that refers to or concerns In¬ 
vestment in stocks, banks, annuities or 
any other form of investment other than 
respondents* land. 

27. Making any statement or represen¬ 
tation concerning the approximate num¬ 
ber of homes presently located in re¬ 
spondent’s property without disclosing In 
conjunction therewith and with the same 
prominence the approximate number of 
residential lots to the nearest 1,000 lots) 
planned to be located within the prop¬ 
erty after respondents have finished sub¬ 
dividing it. 

28. Representing that the prices of re¬ 
spondents' land periodically rise or that 
prices are increasing, have increased, or 
will increase, without disclosing at the 
same time, and by the same medium by 
w’hich such representation is com uni- 
cated, Dial such price increases are made 
at respondents' discretion and do not 
necessarily relate to changes in the value 
of the land. 

29. Representing, unless such is the 
fact. thAt respondents may or will buy 
back land from or resell for purchasers, 
or may or will set up a resale division, or 
that purchasers can resell their land or 
their Interest therein at a profit. 

30. Representing that respondents 
have undertaken any legal obligation or 
commitment to provide any facility or 
amenity without, in conjunction with any 
such representation, stating the calendar 
year during which the facility or amenity 
Is at the time of the representation, rea¬ 
sonably expected to be available. 

31. Making any statement or represen¬ 
tation as to any increase in the number 
of residents In respondents’ property 
without disclosing in conjunction there¬ 
with the approximate number of such 
residents at the time the representation 
is made. 

32. Making any statement or represen¬ 
tation as to any increase in the number 
of facilities in respondents' property 
without disclosing in conjunction there¬ 
with the number of such facilities at the 
time the representation is made 

33. Making any statement or represen¬ 
tation concerning possible visits by any 
purchaser or prospective purchaser to 
nny lot hi respondents' property without 
disclosing in conjunction therewith that 
such purchaser or prospective purchaser 
may not be able to visit such lot, unless 
such lot is capable of being reached by 
automobile. 

34. Misrepresenting that land similar 
to that being offered for sale may not or 
will not be available in the future. 


It is further ordered: (a) That re¬ 
spondents deliver, by certified mail or in 
person, a copy of this Order to all of 
their present or future salesmen, inde¬ 
pendent brokers, advertising agencies, 
and other employees of respondents who 
sell or, through personal contact or tele¬ 
phone communication with potential 
purchasers. promote the sale of land; 

<b) That respondents provide a form 
to each of their present or future sales¬ 
men. independent brokers others who. 
on behalf of respondents, sell land, and 
each person conducting tours for any 
purchaser or prospective purchaser on 
respondents' property, to be returned to 
respondents, clearly affirming the inten¬ 
tion of that person to be bound by and 
to conform his business practices with 
the requirements of this Order; 

<c> That respondents inform each of 
the persons referred to In subparagraph 
(a) of this paragraph thAt respondents 
are required by this order not to use. and 
shall not use. any such person to sell or 
to promote the sale of land unless that 
person complies with the provisions of 
this Order; 

(d> That respondents continue and 
improve their program of surveillance to 
determine whether the.business opera¬ 
tions of the persons described In sub- 
paragraph (b> of this paragraph con¬ 
form with the applicable provisions of 
this Order: 

(e) That respondents upon receiving 
any information that any of the per¬ 
sons referred to in subparagraph (b) of 
thLs paragraph has violated any of the 
applicable provisions of this Order shall 
cause such person to receive instruction 
in the terms and requirements of this 
Order, and if respondents subsequently 
receive reliable Information that such 
person has. despite such instruction, con¬ 
tinued to violate any provision of this 
Order, respondents shall take steps 
promptly to suspend or terminate the 
employment or contractual relationship 
of the offending person with respond¬ 
ents. 

It is further ordered. That if the In¬ 
terstate Land Sales Full Disclosure Act. 
presently codified at 15 U SC. 1701-20 
* 1970), or any regulation that has been 
or may be promulgated pursuant there¬ 
to, requires an act or practice that is 
prohibited by any provision of this 
Order, or prohibits an act or practice 
that Is required by any such provLsion, 
or is otherwise wholly or partly Incon¬ 
sistent with any such provision of this 
Order, any such provision of this Order 
shall be without legal force or effect, 
except insofar as such provision in¬ 
creases any time period within which any 
act may be performed 

It is further ordered that nothing in 
this Order shall be understood to pre¬ 
vent respondents from accurately rep¬ 
resenting or describing any contribu¬ 
tions or services made or provided by 
ITT or any of its subsidiaries to ICDC or 
any of ICDC*s subsidiaries. 

It is further ordered that, for a period 
of fifteen (15) years after the service 
upon respondents of this Order, except 
with the prior authorization of the Fed- 
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eral Trade Commission, respondents 
shall Umit and restrict the development 
presently known as Palm Coast and con¬ 
sisting of approximately 93.000 acres, to 
a maximum of approximately 48.000 reg¬ 
istered lots in a maximum of 42.000 acres. 
Including substantial areas set aside for 
commercial, industrial and reserve par¬ 
cels, locations for multi-family housing, 
and areas of conservation and preserva¬ 
tion; and. accordingly, respondents shall 
neither register any lots nor sell any reg¬ 
istered lots in the balance of such ap¬ 
proximately 93.000 acres. 

It is further ordered That the provi¬ 
sions of this Order shall have no appli¬ 
cation to the sale of ten (10) or more 
residential lots by any of the respond¬ 
ents to a builder, developer or other per¬ 
son who purchases the lots for purposes 
of development. Provided, That, for a 
period of fifteen (15) years after the 
service upon respondents of this Order 
(or, if under the following two para¬ 
graphs the Commission extends the fif¬ 
teen-year period, for an additional pe¬ 
riod equal to any such extension), ex¬ 
cept with the prior authorization of the 
Federal Trade Commission, such sales of 
ten (10) or more residential lots at Palm 
Coast shall be confined to the 42.000 
acres referred to in the preceding 
paragraph. 

It is further ordered That respondents 
shall. 720 days prior to the expiration 
of the aforementioned fifteen-year pe¬ 
riod. submit to the Commission a written 
report In which they shall describe the 
extent of development at Palm Coast, in¬ 
cluding. but not limited to. information 
regarding the number of dwelling units, 
the extent of recreational facilities, and 
the extent of public and commercial 
services. 

It is further ordered That unless, at 
the time of the submission of the report 
referred to in the preceding paragraph, 
it reliably appears that the number of 
dwelling units located or under construc¬ 
tion at Palm Coast after the expiration 
of the fifteen-year period referred to 
above will be equal to at least 60 percent 
of the number of lots at Palm Coast then 
authorized for residential use as to which 
deeds are at that time held by purchasers 
or their assignees, the Commission may 
initiate proceedings under $3.72 of 
the Commission's Rules to extend the 
fifteen-year period for an additional pe¬ 
riod not to exceed five years. Any such 
extension must be ordered not later than 
the expiration of the fifteen-year period. 
Respondents shall not. by reason of this 
Order, be deemed to have waived or 
abandoned any procedural step or right 
other than the right to seek Judicial re¬ 
view of any proceedings provided for in 
this paragraph. 

It is further ordered That respondents 
shall not represent that as the result of 
any portion of this Order any agency of 
the United States Government has en¬ 
dorsed or approved the land development 
presently known as Palm Coast. 

It is further ordered That, not later 
than six (8) years after the service upon 


respondents of this Order, respondents 
shall cause the corporate headquarters 
of ICDC to be transferred to and located 
at respondents' property at Palm Coast. 
Florida. 

It is further ordered That respondents 
shall provide or lawfully cause others to 
provide, not later than six (6) years af¬ 
ter the service upon respondents of this 
Order, each of the following: 

(1) Shopping center building or build¬ 
ings located upon respondents' land at 
Palm Coast with a total floor space of at 
least 40.000 square feet: 

(2) An office and research park area 
located upon respondents' land at Palm 
Coast, to consist of at least 40 acres, 
which shall include appropriate roads, 
water lines, sewers and landscaping 
suitable for possible future construction 
of office buildings or research facilities; 

(3) A multi-purpose office structure 
located within the office and research 
park area referred to In (2) herein, 
which shall have a total floor space of at 
least 5.000 square feet: 

(4) An office building located upon re¬ 
spondents' land at Palm Coast, which 
shall be suitably designed to house the 
corporate headquarter! of ICDC. and 
shall have a total floor space of at least 
30.000 square feet: 

(5) An interchange, substantially 
similar to plans submitted to the Florida 
Department of Transportation on or 
about August 17.1972. that affords access 
to and egress from Highway 1-95 at a 
location on or adtacent to respondents' 
property at Palm Coast; Provided, how - 
ever ; That respondents' obligations with 
respect to such an interchange are con¬ 
ditioned upon (a) receipt of any and all 
authorizations and approvals that may 
be required from federal, state and local 
governmental agencies, and (b) the 
agreement of all appropriate federal, 
state and local governmental agencies 
that any such interchange shall form 
part of. and shall be administered and 
maintained by governmental authori¬ 
ties as part of. Highway 1-95; and 

(6> Paving of the existing 8t. Joe 
Road. Flagler Countv. Florida, between 
Highway 1-95 and US. Highway Route 
1: Provided . however. That respondents' 
obligations with respect to such paving 
are conditioned upon (a) the receipt of 
any and all authorizations and approvals 
that may be required from federal, state 
and local governmental agencies, and 
<b> the agreement of all appropriate fed¬ 
eral. state and local governmental 
agencies that St. Joe Road shall continue 
to be a public road, and shall continue 
to be administered and maintained by 
governmental authorities as a public 
road. 

It is further ordered That respondents 
shall make good faith efforts to encour¬ 
age a supermarket operator to establish a 
supermarket In the shopping center 
building or buildings referred to in this 
Order to be provided at Palm Coast. In¬ 
cluding, if necessary, a good faith offer 
to agree to reasonable financial incen¬ 
tives. to continue for a period of at least 
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two years, for the establishment of such 
supermarket. 

7f is further ordered That respondents 
shall give notice to the Commission at 
least thirty (30) days in advance of the 
date of effectiveness of any proposed 
legal change in respondents' corporate 
form if that change may significantly 
alter or affect respondents' compliance 
with the provisions of this Order. 

It is further ordered That respondents 
herein shall within sixty (60) days after 
service upon them of this Order, file 
with the Commission a report in writing 
setting forth in detail the manner and 
form in which they have complied with 
this Order. 

The DecLsion and Order was issued by 
the Commission December 10. 1976. 

John F. Dugan. 

Acting Secretary . 

|FR Doc.77-1880 Fled 1-19-77:8:45 ami 


Title 21—Food and Drugs 

CHAPTER I—FOOO AND DRUG ADMINIS¬ 
TRATION. DEPARTMENT OF HEALTH. 

EDUCATION. ANO WELFARE 

SUBCHAFTCR £—ANIMAL DRUGS. FEEDS, ANO 
RELATED PRODUCTS 

BYK-GULDEN. INC. 

Change In Sponsor Ns mo for Certain New 
Animal Drugs 

The Food and Drug Administration 
approves three supplemental new' animal 
drug applications (NADA’s 65-015. 65- 
016, 65-460V) filed by Byk-Oulden. Inc., 
Cantiague Rock Rd., P.O. Box 730, Hicks- 
vllle. NY 11802, providing for the change 
In sponsor name for zinc bacitracin, 
polymyxin B sulfate, neomycin sulfate; 
zinc bacitracin, polymyxin B sulfate, neo¬ 
mycin sulfate, hydrocortisone acetate; 
and chloramphenicol ophthalmic oint¬ 
ments from Kasco-Efco Laboratories to 
the parent company. Byk-Gulden, Inc. 
The approvals are effective January 21. 
1977. 

The Commissioner of Food and Drugs 
Is amending ftl 510 600, 548.314. and 555.- 
310 (21 CFR 510.600, 548.314. and 555.- 
310) to reflect these approvals. This in¬ 
dependent action to approve the intra¬ 
corporate transfer of the NADA's has 
not required a reevaluation of the parent 
NADA’s and does not constitute a reaf¬ 
firmation of the drugs’ safety and effec¬ 
tiveness. 

Therefore, under the Federal Food. 
Drug, and Cosmetic Act (sec. 512(1), 82 
8tat 347 (21 U.8.C. 360b(t>)) and under 
authority delegated to the Commissioner 
(21 CFR 5.1) (recodiflcation published 
in the Federal Recistf.r of June 15. 1976 
<41 FR 24262)). Parts 510. 548. and 555 
are amended as follows: 

PART 510—NEW ANIMAL DRUGS 

1. Part 510 is amended in i 510.600 in 
paragraph (c) (1) by alphabetically add¬ 
ing a new sponsor and In paragarph (c) 
(2) by numerically adding a new spon¬ 
sor. to read as follows: 
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S 510.600 Nimet, addrr^o*. ami rode 
number* of sponsor* of approved 
applications. 


• • 

• • 

• 

(c) V* • 

a> • • • 

Firm name and address. 

Drug 

listing 

No. 

• • 

• • 

• 

Byk-Ouiden, Inc.. Cantlague 
Bock Rd . P.O, Box 730. Hicks- 
vUle, NY 11002. 

025463 

• • 

• • 

• 

(2) • • * 

Drug listing No: 

Firm name and address 

• • 

• • 

• 

025463. 

Byk-Gulden. Inc., Cantla¬ 

• • 

gue Rock Rd . P.O. Box 
730, Hicks vllle. NY 
11802. 

• • • 


PART 548—CERTIFIABLE PEPTIDE 
ANTIBIOTIC DRUGS FOR ANIMAL USE 

2. Part 548 is amended: 

§ 548.514a (Amended] 

a. In 5 548.314a Zinc bacitracin , poly¬ 
myxin B sulfate , neoTnycin raf/afe oph¬ 
thalmic ointment in paragraph (b)(2) 
by deleting sponsor No. "010616*' and in¬ 
serting in its place "025463.** 

§ 548.3 14b ( Amended ] 

b. In | 548.314b Zinc bacitracin , poly¬ 
myxin B sulfate, neomyefn sulfate, Ay- 
cfrocorttjone acetate, ophthalmic oint¬ 
ment in paragraph (c)(2) by deleting 
sponsor No. **010616'' and inserting in its 
place "025463.** 

PART 555—CHLORAMPHENICOL DRUGS 
FOR ANIMAL USE 

§ 555.31 Or (Amended] 

3. Port 555 is amended in $ 555.310c 
Chloramphenicol ophthalmic ointment 
in paragraph <c)<2) by deleting sponsor 
No. **010616" and inserting in its place 
"025463." 

Effective date: This amendment shall 
be effective January 21,1977. 

(Sec. 512(1), 82 8tat. 347 (21 U.S.C. 360b 

«)).) 

Dated. January 11.1977. 

C. D. Van Houwelxnc. 
Director, Bureau of 
Veterinary Medicine . 
(FR Doc.77-1702 Filed 1-19-77; 8: i5 *mj 


PART 520—ORAL DOSAGE FORM NEW 
ANIMAL DRUGS NOT SUBJECT TO 
CERTIFICATION 

Cambendazole Oral Dosage Forms 

The F6od and Drug Administration 
approves supplemental new animal drug 
applications < NADA's 94-642V. 96-506V. 
96-731V) filed by Merck 8harp & Dohmc 


Research Laboratories, Division of Merck 
L Co., Inc.. Rahway, NJ 07065, proposing 
the safe and effective use of cambenda¬ 
zole suspension, pellets, or paste for 
treating certain helminth infections in 
horses. The supplemental applications 
provide for a caution statement in the 
labeling that the drug is not to be ad¬ 
ministered to pregnant mares during the 
first 3 months of pregnancy. The ap¬ 
proval is effective January 21. 1977. 

The Commissioner of Food and Drugs 
is amending Part 520 (21 CFR Part 520) 
to reflect this approval 

In accordance with 4 514.11(e) (2) (U) 
<21 CFR 514.11(e)(2)(a)) of the animal 
drug regulations, a summary of the 
safety and effectiveness data and infor¬ 
mation submitted to support the ap¬ 
proval of this application is released 
publicly. The summary is available for 
public examination at the office of the 
Hearing Clerk. Rm. 4-65. 5600 Fishers 
Lane, Rockville, MD 20857. between the 
hours of 9 am. and 4 p.m., Monday 
through Friday. 

Therefore, under the Federal Food. 
Drug, and Cosmetic Act (sec. 512(i>, 82 
Slat. 347 (21 UB.C. 360b(i))) and under 
authority delegated to the Commission¬ 
er (21 CFR 5.1) (recodification published 
in the Federal Register of June 15. 1976 
(41 FR 24262) ) v Part 520 is amended as 
follows: 

1. In 4520.300a, paragraph (c) (5) is re¬ 
vised to read as follows: 

g 520.300a Cambendazole •uspension. 

• • • • • 

(C) # * # 

(5) Caution: Do not administer to 
pregnant mares during first 3 months of 
pregnancy. 

• • • • • 

2. In $ 520.300b, paragraph (c) (5) Is 
revised to read as follows: 

§ 520.300b Cambendazole pellet*. 

• « • • • 

(C)** # 

(5) Caution: Do not administer to 
pregnant marcs during first 3 months of 
pregnancy. 

• • • • • 

3. In I 520.300c, paragraph (c) (5) is 
revised to read as follows: 

§ 520.300c Cambendazole paste. 

• • • • • 

(€)*•• 

(5) Caution: Do not administer to 
pregnant mares during first 3 months of 
pregnancy. 

• • • a • 

Effective date: These amendments 
shall be effective January 21, 1977. 

(Sec. 512+4), 82 SUt. 347 (21 US.C. 360b (!)).) 

Dated: January 12, 1977. 

C. D. Van Houweling, 
Director. Bureau of 
Veterinary Medicine. 

[ FR Doc.77-1701 Filed l-19-77;8:45 am) 


(Docket No. 75N-0027J 

PART 522—IMPLANTATION OR INJECT- • 
ABLE DOSAGE FORM NEW ANIMAL 
ORUGS NOT SUBJECT TO CERTIFICA¬ 
TION 

Ketamine Hydrochloride Injection 

The Food and Drug Administration is 
clarifying an animal drug regulation re¬ 
garding a ketamine hydrochloride injec¬ 
tion used in cats; effective January 21. 
1977. 

A regulation published in the Federal 
Register of December 23. 1975 (40 FR 
59342) provided for the approval of a 
new animal drug application, NADA 92- 
116V filed by Bristol Laboratories, Divi¬ 
sion of Bristol-Myers Co„ P.O. Box 657. 
Svracuse, NY 13201, by issuance of 
5 522.1222b Ketamine hydrochloride 
with promazine hydrochloride and ami- 
nop enta mide hydroQcn sulfate injection 
(21 CFR 522.1222b). It provides in para¬ 
graph (e) d) for use of the drug in 
cats as the sole anesthetic agent for 
diagnostic or surgical procedures. To 
more accurately reflect the labeling ap¬ 
proved for the drug, paragraph <e) (1) 
is revised to state that the drug is used 
in cats as the sole anesthetic agent for 
ovariohysterectomy and general sur¬ 
gery 

Therefore, under the Federal Food. 
Drug, and Cosmetic Act (sec. 512(1). 82 
Stat. 347 (21 U JS C. 360b(i))> and un¬ 
der authority delegated to the Commis¬ 
sioner (21 CFR 5.1) (recodification 
published in the Federal Register of 
June 15. 1976 (41 FR 24262)), 

$ 522 1222b<e) (1) is revised to read as 
follows: 

§ 522.1222b Ketamine hydrochloride 
with promazine hydrochloride and 
aminapentainlde hydrogen sulfate 
Injection. 

• • • • • 

(e) • • • 

(1) It is used in cats as the sole anes¬ 
thetic agent for ovariohysterectomy and 
general surgery. 

• • • • • 

Effective date: This amendment shall 
be effective January 21. 1977. 

(8ec 512(1), 83 Stat. 347 (21 US.C. 360b(i) ).) 
Dated: January 11. 1977. 

C. D. Van Houweling. 

Director . Bureau of 
Veterinary Medicine. 

(FR Doc 77-1703 Filed 1-19-77;B:45 am] 


Title 24—Housing and Urban 
Development 

CHAPTER II—OFFICE OF ASSISTANT SEC- 
RETARY FOR HOUSING PRODUCTION 
AND MORTGAGE CREDIT—FEDERAL 
HOUSING COMMISSIONER (FEDERAL 
HOUSING ADMINISTRATION). DEPART¬ 
MENT OF HOUSING AND URBAN DE¬ 
VELOPMENT 

| Docket No. N-77-6821 

PART 200—INTRODUCTION 
Minimum Property Standards 

Revision No. 4 containing minor tech¬ 
nical amendments to the Minimum 
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Property Standards has been completed 
and distributed to the field offices of the 
Department of Housing and Urban De¬ 
velopment. The revision is made to: 

(1) Conform our requirements to cer¬ 
tain criteria of the National Fire Pro¬ 
tection Association. 

(2) Reduce required lighting in pub¬ 
lic spaces in the interest of conserva¬ 
tion of energy. 

(3) Clarify standards and make them 
more specific in response to field office 
needs, requests and questions. 

The Minimum Property Standards are 
incorporated by reference Into 200.933, 
Title 24 of the Code of Federal Regula¬ 
tions. An official, historic file of the Min¬ 
imum Property Standards and these 
changes is available in the Office of 
Mechanical Support. Room 6160. of the 
HUD Central Office in Washington. D.C., 
and In each HUD Regional. Area, and 
Insuring Office. A copy of the standards 
and revisions is also maintained in the 
Office of the Federal Register, Wash¬ 
ington. D.C. Copies of the Minimum 
Property Standards and their revisions 
can be purchased from the Superintend¬ 
ent of Documents. US. Government 
Printing Office. Washington. DC. 20402. 

A finding of inapplicability of section 
102(2) (c) of the National Environmental 
Policy Act of 1909 and a similar finding 
in relation to economic impact pursuant 
to OMB Circular A-107 have been made. 
Both findings are available for public in¬ 
spection at the Office of the Rules Docket 
Cterk. in the HUD Central Office in 
Washington. D.C. during business hours. 

(Sec. 7(d) of tt»e Department of HUD Act 
(42 US.C 3535(d) ).) 

Issued at Washington, D.C., Janu¬ 
ary 12, 1977. 

Joint T. Howlet. 

Acting Assistant Secretary for 
Housing — Federal Housing 
Commissioner. 

[FH Doc.77-1717 PUed 1-19-77,8:48 am) 


(Docket No. 8-77* * * § 484) 

PART 201—PROPERTY IMPROVEMENT 
AND MOBILE HOME LOANS 

Fiscal Year 

The Department of Housing and Ur¬ 
ban Development is amending its Prop¬ 
erty Improvement and Mobile Home 
Regulations to conform with the new 
fiscal year. 

Notice and public procedure are un¬ 
necessary under the provisions of 5 
UA.C. 533 (b) since the change is for the 
purpose of conforming the regulation to 
the new fiscal year. Advance publication 
for the 30-day period specified In 5 U.8.C. 
553(d) is unnecessary and good cause 
exists for making the revision effective 
January 17. 1977. 

The Department has determined that 
an Environmental Impact Statement is 
not required with respect to this rule. 
A copy of the Finding of Inapplicability 
is available for public Inspection and 
copying according to the Departmental 
rules and regulations at the office of the 
Rules Docket Clerk. Room 101^1. Depart¬ 
ment of Housing and Urban Develop¬ 


ment 451 Seventh Street SW., Wash¬ 
ington, D.C. 

Accordingly. $ 201.12 (c) and (e) are 
revised to read as follows: 

§ 201.12 Insurance r«crv<s 

• • • • • 

(c) Adjustment of general reserve. 
The amount of the general insurance 
reserve to the credit of each Insured shall 
be adjusted on October 1 of each 
year • • • 

However, no such adjustment shall be 
made in the Insurance reserve of any 
financial Institution until the first day 
of October • • • 


<e) Transfer of insurance reserve . In¬ 
surance reserve of more than $5,000 shall 
not be transferred to or from the reserve 
account of any insured during any fiscal 
year (October 1 through September 30) 
without the prior approval of the 
Commissioner. • • • 


<S«c. 7(d) 79 8tst. 670 (42 USC. 3535(d)).- 
boc- 2. 48 SUt. 1246. (12 U.S.C. 1703).) 

None.—It is hereby certified that the eco¬ 
nomic and Inflationary Impacts of this pro¬ 
posed regulation have been carefully evalu¬ 
ated in accordance with OMB Circular A-107. 

Effective date: This amendment is ef¬ 
fective January 17, 1977. 

John T. IIowley, 
Acting Assistant Secretary for 
Housing — Federal Housing 
Commissioner. 

|PR Doc.77-1848 Plied 1-19-77;8:45 am) 


Title 26—Internal Revenue 

CHAPTER |—INTERNAL REVENUE SERV¬ 
ICE. DEPARTMENT OF THE TREASURY 
SUBCHAPTCR A—INCOME TAX 

|TJ>. 7462) 

PART 1—INCOME TAX: TAXABLE YEARS 
BEGINNING AFTER DECEMBER 31. 1953 
Disclosure Statements Regarding Individ¬ 
ual Retirement Accounts. Individual Re¬ 
tirement Annuities and Endowment 
Contracts 

This document adopts an amend¬ 
ment to the Income Tax Regulations (26 
CFR Part 1) under section 408(1) of the 
Internal Revenue Code of 1954. relating 
to disclosure statements regarding in¬ 
dividual retirement accounts. Individual 
retirement annuities and certain endow¬ 
ment contracts, to postpone the effective 
date of such regulations from January 1. 
1977 to February 15.1977. 

Adoption or Amendment to the 
Regulations 

§ 1.108-1 {Amended] 

In order to postpone the effective date 
of Income tax regulations under section 
408(1) of the Internal Revenue Code of 
1954. 5 1408-1 (d)(4) (x) of the Income 
Tax Regulations (26 CFR Part 1) is 
amended by striking out “December 31, 
1976" and inserting in lieu thereof "Feb¬ 
ruary 14. 1977**. 

Because this Treasury decision merely 
postpones the effective date of a rule, 
and because of the need for immediate 


guidance with respect to such postpone¬ 
ment, it is found unnecessary and im¬ 
practicable to issue this Treasury deci¬ 
sion with notice and public procedure 
thereon under subsection (b) of section 
553 of Title 5 of the United States Code 
or subject to the effective date limita¬ 
tion of subsection (d) of that section. 

(Sec. 408(1), 7805. Internal Revenue Code of 
1954 (88 8Ut 964 and 68A SUt 017; (20 
UjS.C. 408(1). 7806)).) 

Donald C. Alexander. 

Commissioner of 
Internal Revenue. 

Approved: January 13. 1977. 

Charles M. Walker, 

Assistant Secretary of the 
Treasury. 

(PR Doc.77-1839 Piled 1-19-77;8:45 am] 


Title 27—Alcohol, Tobacco Products and 
Firearms 

CHAPTER I—BUREAU OF ALCOHOL, TO¬ 
BACCO AND FIREARMS, DEPARTMENT 

OF THE TREASURY 

|TD. ATP-39J 
CONVERSION FACTOR 
Metric Standards of Fill 

The Bureau of Alcohol, Tobacco and 
Firearms (ATF) published Treasury de¬ 
cision ATF-34 in the Federal Register 
on October 26. 1976 (41 FR 46859). That 
decision mad e a number of changes in 
Title 27 CFR, one of which was the addi¬ 
tion of three sections prescribing a con¬ 
version factor to be used in converting 
metric units into UB. units. ATF is now 
revising these conversion factor sections 
to clarify how the converted amounts 
should be rounded off. 

Background. On October 1, 1976. 
members of the distilled spirits industry 
could begin Importing or bottling dis¬ 
tilled spirits according to metric stand¬ 
ards of fill. To implement the new metric 
sizes. ATF issued TD. ATF-34 which: 

(1) Prescribed case marking require¬ 
ments for metric-size bottles: (2) re¬ 
quired separate strip stamp accounting 
for metric sizes: (3) liberalized record¬ 
keeping requirements; and (4) pre¬ 
scribed a conversion factor to use w'hcn 
converting metric units to U S. units. 

Records and conversion factor. Since 
current Federal excise tax statutes and 
regulations are based upon wine gallon 
and proof gallon units, industry members 
who handle cases of metric-size bottles 
may have to convert metric units to UB. 
units, T.D. ATF-34 enables Industry 
members to choose when these conver¬ 
sions are made. Thus, an industry mem¬ 
ber may keep required commercial rec¬ 
ords (1) in liter or wine gallon units; 

(2) in liters per case and proof, wine gal¬ 
lons per case and proof, or proof gallons 
per case; (3) in liters per case or wine 
gallons per case: or (4) in proof gallons. 
(In general, industry members will not 
have as many options when required 
forms, reports or tax returns are pre¬ 
pared since proof gallons aro still the 
basis for computing taxes, claims, etc.) 

Potential Problem. Industry members 
may face a potential problem depending 
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on whether the prescribed conversion 
factor (0.264172) is used before or after 
multiplying by the number of cases. The 
following examples illustrate the prob¬ 
lem which may arise: 

If an industry member were comput¬ 
ing the total wine gallons In 4,567 cases 
of a 1,75 liter-size product, the industry 
member could calculate— 

(1) 1.75 litersx6 bottles per case= 

10.5 liters per case: 10.5X4.567 - 47,- 

953.5 liters; 47.953.5 X 0.264172«12,- 

667.97 wine gallons: or 

(2) 1.75 litersX6 bottles per case=10.5 
liters per case; 10.5x0.264172=2.77 wine 
gallons per case (rounded off to two 
decimal places as allowed by 51 170.64. 
194.232 and 201.611a); 2.77x4,567=12.- 
650.59 wine gallons. 

If another industry member were com¬ 
puting the wine gallon total of 4,567 
cases of a 50 ml size product* that in¬ 
dustry member could calculate— 

(3) 0.050 Utcrsx 120 bottles per case= 

6 liters per case: 6X4,567 cases= 27,402.0 
liters; 27.402x0264172=7,238.84 wine 
gallons; or 

<4) 0.050 litersxlZO bottles per casc= 

6 liters: 6X0.264172=1 59 wine gallons 
per case; 1.59x4,567=7,261 53 wine gal¬ 
lons. 

In the above examples using the 1.75 
liter size, there is an approximately 17- 
wine gallon difference depending on 
whether the conversion factor Is used 
before or after multiplying by the num¬ 
ber of cases. With the 50 ml size, the 
difference is about 23 wine gallons. When 
the conversion factor is used before 
mul tiplying by the number of cases, the 
wine gallon total is understated by about 
17 gallons for the 1.75 liter size and over¬ 
stated by about 23 gallons for the 50 ml 
size. 

Hie Implications of the above differ¬ 
ences (depending on whether the conver¬ 
sion factor Ls used before or after multi¬ 
plying by the number of cases) could 
have effects not only on the record-keep¬ 
ing and accounting systems of industry 
members, but these differences could also 
affect the payment of excise taxes. 

Solutions. The above problems would 
not arise if industry members only used 
the conversion factor after multiplying 
by the number of cases, or If they main¬ 
tained records in liters where possible 
(such as the Daily Summary of Removals 
from Controlled Stock). However, these 
solutions would give industry members 
little flexibility in determining what unit 
to keep their records in. 

Another solution is to require that 
equivalent wine gallon and proof gallons 
amounts <i.e.. litersx0 264172xproof) be 
rounded off to six decimal places when¬ 
ever the conversion factor is used before 
multiplying by the number of cases. 
Thus, examples <2) and (4) above would 
bo recomputed as follows; 

<2) 1.75X6=105 liters per case; 105X 
0.264172=2.773800 wine gallons per case; 
2.773806X4.567 cases=12,667.97 wine 
gallons; and 


(4) 0.050x120=6 liters per case; 6X 
0.264172=1.585032 wine gallons per case; 
1.565032X4,567 cases=7,238.84 wine gal¬ 
lons. 

By rounding the winc-gallons-per-case 
or proof gallons per case amounts to the 
nearest sixth decimal place, the com¬ 
putations are exactly equal to examples 
<1) and (3). respectively. The integrity of 
all commercial records is preserved and 
taxpayments would be accurate. 

Regulation changes. ATP ts, therefore, 
revising the three conversion factor sec¬ 
tions, 55 170.64. 194.232 and 201.611a, by 
requiring that conversions from metric 
to U.8. units be carried out to the nearest 
sixth decimal place whenever the conver¬ 
sion factor is used before multiplying by 
the number of cases. Whenever the con¬ 
version factor is used after multiplying 
by the number of cases, the equivalent 
UB. units need only be rounded off to 
the nearest hundredth. 

The following examples illustrate how 
conversions from metric to U.S. units are 
to be rounded off: 

(5) 1.75 litersx6 bottles 10.5 liters 
per cases; 10.5x0.264172 2.773806 wine 
gallons per case; 4.567 casesx2.773806 

12.667.97 wine gallons. 

(6) 1.75 litersx6 bottles 10.5 liters 
per case; 10.5x0.264172 2.773806 wine 
gallons per case; 2.773806x0.8 (proof di¬ 
vided by 100) —2.219045 proof gallons 
per case; 2.219045x4,567 cuses=10.134.38 
proof gallons; or 

<7) 1.75 litcrsxe bottles-10.5 liters 
per case; 105x0.264172 2.773806 wine 
gallons per case: 2.773806X4,567 cases 

12.667.97 wine gallons: 12.667.97x06 

(proof divided by 100) 10,134.38 proof 

gallons. 

(8) 1.75 litersx6 bottles 10.5 liters 
per case; 10.5x4.567 cases-47,95350 li¬ 
ters; 47.95350x0.264172=12,667.97 wine 
gallons; 12,667 97x0.8 (proof divided by 
100) 10.134.38 proof gallons. 

In the above examples, once the 
amounts are multiplied by the number 
of cases. It is only necessary to round off 
to the nearest one-hundredth. 

The following regulations are issued 
under the authority contained in 26 
UB.C. 7805 (68 Stat. 917). 

Regulation Changes 

In consideration of the foregoing. 27 
CFR is amended as follows: 

PART 170—MISCELLANEOUS 

REGULATIONS RELATING TO LIQUOR 

Paragraph 1. Section 170.64 of Part 
170 is amended to read as follows: 

§ 1 70.64 Cotivcraioti IwiHfcn metric 
mul U.S. unit*. 

Whenever liters are converted to wine 
gallons, the quantity In liters shall be 
multiplied by 0664172 to determine the 
equivalent quantity In wine gallons. If 
the conversion from liters to wine gal¬ 
lons Is made before multiplying by the 
number of cases, the quantity In UA 


units shall be rounded off to the nearest 
sixth decimal place. If the conversion is 
made after multiplying by the number of 
cases, the quantity in UB. units shall be 
rounded off to the nearest hundredth. 

PART 194—LIQUOR DEALERS 

Par. 2. Section 194.232 is amended to 
read as follows; 

§ 191.232 Conversion brlwcrn rmlrlr 
Mtid U.S. unit*. 

Whenever liters are converted to wine 
gallons, the quantity in liters shall be 
multiplied by 0.264172 to determine the 
equivalent quantity in wine gallons. If 
the conversion from liters to UB. units 
is made before multiplying by the num¬ 
bers of cases, the quantity in UB. units 
shall be rounded off to the nearest sixth 
decimal place. If the conversion from 
liters to UB. units is made after multi¬ 
plying by the number of cases, the 
quantity in UB. units shall be rounded 
off to the nearest hundredth. 


PART 201—DISTILLED SPIRITS PLANTS 

Par. 3. Section 201.611a of Part 201 
is amended to read as follows: 

§201.61 In Omvrnion between metric 
ami I'.S, unit*. 

Whenever liters are converted to wine 
gallons, the quantity in liters shall be 
multiplied by 0.264172 to determine the 
equivalent quantity in wine gallons. If 
the conversion from liters to U.8. units 
is made before multiplying by the num¬ 
ber of cases, the quantity in UB. units 
shall be rounded off to the nearest sixth 
decimal place. If the conversion is made 
after multiplying by the number of 
cases, the quantity In UB. units shall 
be rounded off to the nearest hundredth. 

Because the amendments made by this 
Treasury decision correct a potential 
inequity in determining excise taxes and 
are clarifying in nature, it Is found that 
it is unnecessary to issue this Treasury 
decision with notice and public proce¬ 
dure thereon under 5 U.S.C. 553(b) nor 
subject to the effective date limitation 
of 5U.8.C, 553(d). 

Therefore, this Treasury decision shall 
become effective on January 21. 1977. 

The Bureau of Alcohol. Tobacco and 
Firearms has determined that tills docu¬ 
ment does not contain a major proposal 
requiring preparation of an Inflation 
Impact Statement under Executive 
Order 11821 and OMB Circular A-107. 

Signed: December 15. 1976. 

Rex D. Davis, 
Director . 

Approved: January 10,1977. 

Jerry Thomas, 

Under Secretary of the Treas - 
nry. 

[FR Doc 77-1924 filed 1-19-77:8:45 am) 
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Title 31—Money and Finance 

SUBTITLE A—-OFFICE OF THE SECRETARY 
OF THE TREASURY 

PART 13—PROCEDURES FOR PROVIDING 
ASSISTANCE TO STATE AND LOCAL 
GOVERNMENTS IN PROTECTING FOR¬ 
EIGN DIPLOMATIC MISSIONS 

Daily Cost Sheets; Correction 

In FR Doc. 76-37077, appearing at page 
55179 in the issue for Friday. December 
17. 1976, the last line of page 55187, read¬ 
ing 41 • Attach daily cost sheets (Appendix 
I (B> through 1(E)." should be changed 
to read; •'•Attach dally cost sheets (Ap¬ 
pendix 11(B) through II(E)). M 

Dated; January 11.1977. 

Jerry Thomas, 

Undtr Secretary of 

the Treasury. 
[FR Doc.77-1836 Piled l-19-77;8:46 jun] 


Title 33— Navigation and Navigable Waters 

CHAPTER I—COAST GUARD, 

DEPARTMENT OF TRANSPORTATION 

|COD 76-1181 

PART 117—DRAWBRIDGE OPERATION 
REGULATIONS 

Oakland Inner Harbor Tidal Canal, Calif. 

This amendment changes the regula¬ 
tions for the High Street bridge to pro¬ 
vide for closed periods from 7:30 a.tn. 
to 8:30 a.m. and from 3:45 p.m. to 5:45 
p.m., Monday through Friday. This 
amendment was circulated as a public 
notice dated October 29, 1976 by the 
Commander. Twelfth Coast Guard Dis¬ 
trict and was published in the Federal 
Register as a notice of proposed rule- 
making (COD 76-119) on October 28, 
1976 (41 FR 47263 > * Four replies were 
received that concurred with or had no 
objection to the proposal. 

Ownership of the Frultvale Avenue 
bridge has been transferred from the 
Department of the Army to Alameda 
County and the heading of I 117.712(d) 
is amended to reflect this change. 

Accordingly, Part 117 of Title 33 of 
the Code of Federal Regulations is 
amended by revising $ 117.712(d) to read 
as follows: 

§ 117.712 Tributaries of San Fr»m*i*co 
Bay and San Pablo Bay, Calif. 

• • a • • 

(d) Oakland Inner Harbor Tidal 
Canal; County of Alameda Highway 
bridges at Park, Fruit vale Avenue (Mil¬ 
ler-Sweeny) and High Streets and De¬ 
partment of Army railroad bridge at 
Frultvale Avenue. (!) From 7:30 a.m. 
to 8:30 a.m.. and from 3:45 p.m. to 5:45 
p.m„ Monday through Friday, except 
holidays, the draw need not open for 
the passage of vessels except that— 

(1) Th6 draw shall open as soon as 
possible for vessels in distress, and 
emergency vessels, including commercial 
vessels engaged in rescue or emergency 
salvage operations; and 

<U) The draw shall open after two 
hours notice to the Park Street bridge 
for vessels which must, for reasons of 
safety, move on a tide or slack water. 
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(2) At all other time, the draw shall 
open on signal. 

• • • • • 

(Sec 5. 26 SUt. 362. os amended, aec. 6(g) 
(2). 80 8t* *t. 937; (33 U.8.C. 488. 48 US,C. 
1635(g) <2) ); 48 ' CFR 1.46(e)(5), 33 CPR 
1.051(C)(4).) 

Effective date: This revision shall be 
come effective on February 22, 1977. 

Note. —The Coast Guard has determined 
that this document does not ootttain a ma¬ 
jor proposal requiring preparation of an 
Inflation Impact Statement under Executive 
Order 11821 and OMB Circular A-107. 

Dated: January 17. 1977. 

- A. F. Fugaro. 
Rear Admiral, U.S. Coast Guard, 
Chief . Office of Marine En¬ 
vironment and Systems. 

(PR Doc.77-1874 Plied I~18 76;8 45 am) 


CHAPTER II—CORPS OF ENGINEERS. 

DEPARTMENT OF THE ARMY 

| EH 1106-2-81) 

PART 26?—PLANNING ASSISTANCE 

TO STATES 

Amendments 

On September 15. 1975, the Chief of 
Engineers adopted a regulation on the 
Corps of Engineers implementation of 
section 22 of the Water Resources 
Development Act of 1974 (Pub. L. 93- 
251). This law permits the Chief of 
Engineers to participate with States in 
developing comprehensive water re¬ 
sources plans. 

Section 168 of the Water Resources 
Development Act of 1976 <Pub. L. 94- 
587). raised the annual monetary limita¬ 
tion for the section 22 planning assist¬ 
ance program from $2 million to $4 mil¬ 
lion. 

This amendment revises the Corps reg¬ 
ulation to reflect the new monetary 
limitation and to clarify the eligibility 
criteria for work under the section 22 
program. 

Since the amendments to this regula¬ 
tion contain no changes in policies or 
procedures for the section 22 program, 
the amendments are not being published 
under proposed rulemaking and are be¬ 
ing adopted effective 22 October 1976, the 
date on which the President approved 
Pub. L. 94-587. 

Tlxe Corps of Engineers has determined 
that this amendment does not contain a 
major proposal requiring preparation of 
an Inflation Impact Statement under Ex¬ 
ecutive Order 11821 and OMB Circular 
A-107. 

Dated: January 10, 1977. 

Russell J. Lamp. 

Colonel , Corps of Engineers 
Executive. 

Part 265 of Title 33 is amended as fol¬ 
lows: 

§ 263.10 I \ in**titled) 

1. Section 265.10 is amended to add 
two words at the end of sentence to read 
as follows: 'This regulation provides 
basic policies and general guidelines for 
Corps of Engineers’ participation in the 


3bU 

program authorized by section 22 of the 
Water Resources Development Act of 
1974 (Pub. L. 93-251), as amended." 

§263.12 lAntcmlcdJ 

2. Section 265.12(a) is revised to indi¬ 
cate amendment to referenced section 22, 
Pub. L. 251. to read as follows: “Section 
22. Public Law 93-251. Water Resources 
Development Act of 1974. 7 March 1974, 
os amended by section 168. Pub. L. 94- 
587. Water Resources Development Act 
of 1976, 22 October 1976 <90 Stat 2936)", 

§ 263. 13 [ \tin tula'll I 

3. Section 265.13(a) is amended to add 
two words in first sentence to read as fol¬ 
lows: “Specifically, section 22. as 
amended, provides for the following 

4. Section 265.13(a) (2) is amended to 
change the amount from "$2,000,000" to 
*'$4,000,000". 

§ 263.13 [ Amrntlrd ] 

5. Section 265.15(b) is amended to re¬ 
vise first sentence to read as follows: “As 
outlined in paragraph 5a. the primary 
factor in the determination of eligibility 
is the objective pf the study. The section 
22 program is to furnish information Into 
a larger study to be used in some type of 
State water plan." 

[FR Doc.77-1332 FUM l-18-77;8:45 anil 


Title 40—Protection of Environment 

CHAPTER I—ENVIRONMENTAL 
PROTECTION AGENCY 
SUBCMAPTER C—AIR PROGRAMS 

|FRL 670-8| 

PART 52—APPROVAL AND PROMULGA¬ 
TION OF IMPLEMENTATION PLANS 

Mass Transit Priority Incentives in the State 
of New Jersey; Action of Employers' 
Programs 

The purpose of this notice is to an¬ 
nounce approval by the Environmental 
Protection Agency (EPA) of two em¬ 
ployer transit incentive programs and to 
announce the discontinuation of another 
program previously approved. These pro¬ 
grams are developed in accordance with 
a part of the air pollution control plan 
for the State of New Jersey as contained 
in 40 CFR 52.1590, “Employer's provi¬ 
sions for mass transit priority incen¬ 
tives." This regulation requires certain 
employers who maintain 400 or more 
parking spaces available for use by their 
employees to submit an adequate tran¬ 
sit incentive program designed to en¬ 
courage the use of mass transit, carpool¬ 
ing. vanpooling and other strategies. 

In the November 12.1976 Federal Reg¬ 
ister (41 FR 50052). EPA announced its 
proposed approval of transit incentive 
plans submitted by the BASF Wyandotte 
Corporation located In Parsippany, New 
Jersey and Nabisco. Inc. located in East 
Hanover. New Jersey. In that same no¬ 
tice EPA announced its intention to ap¬ 
prove the discontinuation of the program 
previously approved for the Otis Eleva¬ 
tor Company of Harrison, New Jersey. 
Otis Elevator Company no longer main¬ 
tains 400 or more employee parking 
spaces at its facility. 
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The November 12 Federal Register 
notice also provided an opportunity lor 
public comment on each of these actions. 
No comments were received. EPA review 
has determined that the transit Incen¬ 
tive plans submitted by the BASF Wyan¬ 
dotte Corporation. Parsippany, New Jer¬ 
sey and Nabisco. Inc.. East Hanover. New 
Jersey maximize carpooling and transit 
utilization and represent a good faith ef¬ 
fort on the part of these employers. 
Therefore, they are hereby approved. The 
transit incentive program of the Otis 
Elevator Company. Harrison. New Jer¬ 
sey, also is hereby approved for discon¬ 
tinuance. 

Dated: January 12. 1977. 

John Quarles. 

Acting Administrator, 
Environmental Protection Agency. 

[PR Doc.77-1625 Filed 1-19-77; 8:46 am] 


Title 45—Public Welfare 

CHAPTER I—OFFICE OF EDUCATION, 

DEPARTMENT OF HEALTH. EDUCA¬ 
TION. AND WELFARE 

PART 185—EMERGENCY SCHOOL AID 
Amended Criteria and Procedures 

On October 15. 1976 there was pub¬ 
lished in the Federal Register, at 41 FR 
45702, a Notice of Proposed Rulemaking 
which set forth standards for the mini¬ 
mum acceptable merit of applications for 
assistance under sections 706(a), 706(b), 
708(b). and 708<c) of the Emergency 
School Aid Act, as amended (20 U.S.C. 
1601-1619) and procedures for evaluat¬ 
ing these applications. 

Interested persons were given 45 days 
to submit comments and recommenda¬ 
tions concerning the proposed amend¬ 
ments. One letter of comment was re¬ 
ceived, but none of the comments and 
recommendations In that letter per¬ 
tained to standards for the minimum ac¬ 
ceptable merit of applications or to fund 
reservation procedures to be used in 
evaluating applications. Since the only 
comments and recommendations re¬ 
ceived were, therefore, beyond the scope 
of the proposed amendments, those 
amendments arc adopted without change. 

As required by section 431(d) of the 
General Education Provisions Act, as 
amended (20 U.8.C. 1232(d)). these reg¬ 
ulations have been transmitted to the 
Congress concurrently with the publica¬ 
tion of this document in the Federal 
Register. That section provides that 
regulations subject to it become effective 
on the forty-fifth day following trans¬ 
mission. subject to the provisions in that 
section concerning Congressional action 
and adjournment. 

The Assistant Secretary for Education 
has determined that this document does 
not contain a major proposal requiring 
preparation of an Inflationary Impact 
Statement under Executive Order 11821 
and OMB Circular A-107. 

In consideration of the foregoing. Part 
185 of Title 45 of the Code of Federal 
Rgulations is amended as set forth 
below. 
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(Catalog of Federal Domestic AaelAt&nce 
Number 13 626 Emergency School Aid—Basic 
Grants; 13.626 Emergency School Aid—Pilot 
Projects; 13.528 Emergency 8chool Aid—Bi¬ 
lingual Projects: 13.629 Emergency School 
Aid Nonprofit Organizations.) 

Dated: December 23. 1976. 

Charles E. Hansen, 

Acting Assistant 
Secretary for Education. 

Approved: January 12.1977. 

David Mathews, 

Secretary of Health, Education, 
and Welfare . 

1. In | 185.14. paragraph (c) is re¬ 
vised to read as follows: 

§ 185. 14 Oilcria for t*inrr. 


(c) Funding criteria and procedures . 

(1) In determining amounts to be 
awarded to applicants for assistance un¬ 
der thLs subpart, the Assistant Secretary 
shall consider: 

(1) The additional cost to such appli¬ 
cants (as such cost is defiiffed in | 185.13 

(a) of effectively carrying out its pro¬ 
posed program, project, or activity; and 

<il> The amount of funds available for 
assistance under this subpart within the 
State in relation to other applications 
from the State pending before the Assist¬ 
ant Secretary. 

(2) An application for assistance un¬ 
der this subpart will be considered to set 
forth a program, project, or activity of 
such insufficient promise for achieving 
the purpose of the Act that its approval 
is not warranted, and shall not be ap¬ 
proved for funding, if such application 
has been awarded: 

<i> fewer than 40 points on the basis 
of the criteria in paragraphs <a) and 
<b> of this section; or 

(ii) fewer than 28 points on the basis 
of the criteria in paragraph <b) of this 
section. 

<3> An application determined on the 
basis of the standards in paragraph 
<c> <2) of this section to be unapprovable 
will be returned to the applicant. The 
Assistant Secretary shall notify the ap¬ 
plicant of the specific reasons for such 
determination, and shall afford the ap¬ 
plicant an appropriate opportunity to 
modify and resubmit its application. 

(4) Except as provided in paragraph 
(c) (5) of this section, the Assistant Sec¬ 
retary shall award funds to applicants 
for assistance under this subpart from 
a State (whose applications meet the re¬ 
quirements of the Act and are approv- 
ablc on the basis of the standards in 
paragraph (c)(2) of this section) in the 
order of their ranking on the basis of the 
criteria set out in paragraphs (a) and 

(b) of this section until the funds ap¬ 
portioned to th' State for the purpose of 
this subpart have been exhausted. 

(5) (1) Not less than one-third of the 
funds apportioned to a State for the pur¬ 
pose of this subpart shall be reserved un¬ 
til applicants whose initial applications 
were determined to be unapprovable on 
the basis of the standards in paragraph 


(c)(2) of this section have been afforded 
an appropriate opportunity to modify 
and resubmit their applications. From 
the funds not so reserved, the Assistant 
Secretary shall award funds to applicants 
whose applications are approvablc in the 
order of the ranking of their initial ap¬ 
plications (on the basis of the criteria 
set out in paragraphs (a) and (b> of this 
section) until unreserved funds are in¬ 
sufficient to support the next ranking ap- 
provable application at the level deter¬ 
mined by the Assistant Secretary to be 
necessary to carry out effectively the 
proposed program, project or activity. 

(ii) Where unreserved funds are in¬ 
sufficient to support the next ranking ap¬ 
provablc application at the level deter¬ 
mined by the Assistant Secretary to be 
necessary to carry out effectively the pro¬ 
posed program, project or activity, the 
Assistant Secretary shall notify the ap¬ 
plicant of the specific reasons for its 
ranking, and shall afford the applicant 
an appropriate opportunity to modify 
and resubmit its application to compete 
for reserved funds. If such an applicant 
chooses to modify and resubmit its ap¬ 
plication. Its ranking shall be determined 
on the basis of the criteria set out in 
paragraphs (a) and tb> of this section 
as applied to its resubmitted application. 

(Public Law 92-318. sections 702; 706(A)(1), 
(b)(3); 706 (a); 710(c). (d)(2).) 

2. In I 185.24, paragraph <c) is revised 
to read as follows: 

§ 185.24 CrilfrU for w-Ulancr, 

• « • • • 

<C> Funding criteria and procedures. 
The provisions of 9 185.14(c) shall apply 
to awards of assistance under this sub¬ 
part. except that: ^ 

(1) References in 9 185.14(c) to “this 
subpart” shall be understood to refer to 
Subpart C—Pilot Projects; 

(2) References in § 185.14(c) to “this 
section” shall be understood to refer to 
$ 185.24; and 

(3) The minimum points referred to 
in paragraph (c) (2) of 9 185.14 shall, for 
the purpose of this subpart, be 45 on the 
basts of the criteria in paragraphs (a) 
and (b) of this section and 33 on the 
basis of the criteria in paragraph (b). 

(Public Law 92-318, section* 702; 706(A)(2), 
(b)(3); 706(b); 710(c), (d)(2).) 

3. In § 185.54, paragraph (c) Is re¬ 
vised to read as follows: 

§185.5$ Oilrriu for a«»iitanrc. 

• • • • • 

(c> Funding criteria and procedures. 
The provisions of 9 185.14(c) shall ap¬ 
ply to awards of assistance under this 
subpart, except that: 

(1) References in 9 185.14(c) to “this 
subpart” shall be understood to refer to 
Support F— Bilingual Projects; 

(3) References in 9 185.14(c) to “this 
section” shall be understood to refer to 
f 185.54; 

(3) References In 9 185.14(c) to a 
“State” shall be understood to refer to 
the 50 States and the District of Colum¬ 
bia, taken together; and 
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(4) The minimum points referred to 
in subparagraph (2) of 8 185.14(c) shall, 
for the purpose of this subpart, be 45 on 
the basis of the criteria In paragraphs 

(a) and (b) of this section, and 33 on the 
basis of the criteria In 8 185.54(b). 

(20 UB.C. 1601; 1603(b) (A); 1607(c); 1602 
(d)(2).) 

4. In 8 185.64, paragraph (c) is revised 
to read as follows: 

§ 185.64 Criteria for aiabitanee. 

• • • • • 

(c) Funding criteria and procedures. 
The provisions of 8 185.14(c) shall apply 
to awards of assistance under this sub- 
part, except that: 

(1) References in 8 185.14(c) to “this 
subpart" shall be understood to refer to 
8ubpart G—Public or Nonprofit Private 
Organizations; and 

(2) References in 8 185.14(c) to “this 
section" shall be understood to refer to 
8 185.64. 

(Public Law 92-318. sections 702; 705(a) (8), 

(b) (3); 708(b).) 

| FR Doc.77-1947 Filed 1-12-77;8:45 amf 


CHAPTER lli—OfFICE OF CHILD SUP¬ 
PORT ENFORCEMENT (CHILD SUPPORT 

ENFORCEMENT PROGRAM) DEPART- 

MENT OF HEALTH, EDUCATION. AND 

WELFARE 

PART 304—FEDERAL FINANCIAL 
PARTICIPATION 

Applicability of Other Regulations 

Part 304. Chapter HI. Title 45 of the 
Code of Federal Regulations Is amended 
by adding a new 6 304.29 which expli¬ 
citly conforms 88 201.14 and 201.15 of 45 
CFR Part 201. Grants to States for Pub¬ 
lic Assistance Programs, relating to dis¬ 
allowance, deferral and reconsideration 
of claims for FFP. to the terminology 
used in the Child Support Enforcement 
Program. 

Good cause exists to dispense with no¬ 
tice of propose d rul emaking since 45 CFR 
201.14 and 45 CFR 201.15 already apply 
to aU of title IV. Including title IV-D. 
The purpose of this regulation is to clar¬ 
ify which officials perform the specific 
tasks related to disallowance, deferral 
and reconsideration in the Office of 
Child 8 up port Enforcement. 

As amended. Part 304 reads as set 
forth below: 

Section 304.29 is added to read as 
follows: 

§ 30-1.29 Applicability of other regula¬ 
tion*. 

Sections 201.14 and 201.15 of Chapter 
H of Title 45 of the Code of Federal Reg¬ 
ulations, which establish procedures for 
disallowance, deferral and reconsidera¬ 
tion of claims for expenditures submit¬ 
ted by the States, shall app ly to all ex¬ 
penditures claimed for FFP under title 
IV-D of the Act. For purposes of apply¬ 
ing those provisions under title IV-D, 
"Service" shall read "Office" which re¬ 
fers to the Office of Child Support En¬ 
forcement; "Administrator" shall read 
"Director" which refers to the Director. 
Office of Child Support Enforcement; 
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"Deputy Administrator" shall read "Dep¬ 
uty Director" which refers to the Deputy 
Director. Office of Child Support En¬ 
forcement; "Regional Commissioner" 
shall read "Regional Representative" 
which refers to the Regional Represent¬ 
atives of the Office of Child Support En¬ 
forcement; and "State" shall refer to the 
State IV-D agency. 

(See. 1102, 40 SUt 647 ( 42 US.C. 1302) .) 

This regulation shall be effective on 
January 21.1977. 

(Catalog of Federal Domestic AMlntanc© Pro¬ 
gram No. 13679. Child Support Enforcement 
Program.) 

Norr—The Office of Child Support En¬ 
forcement has determined that thin docu¬ 
ment does not require preparation of an In¬ 
flationary Impact statement under Executive 
Order 11821 and OMB Circular A-107. 

Dated: January 10. 1977. 

Robert Fuxton, 
Director. Office of 
Child Support Enforcement. 

Approved: January 13.1977. 

Marjorie Lynch, 

Acting Secretary. 

(FR Doc.77-1946 Filed 1-19-77;B:45 am] 


Title 49—Transportation 

CHAPTER II—FEDERAL RAILROAD AD¬ 
MINISTRATION. DEPARTMENT OF 
TRANSPORTATION 

| FRA Docket No. RSOR-3; Notloe 61 

PART 218— RAILROAD OPERATING 
RULES 

Blue Signal Protection of Workmen; 
Correction 

In FR Doc. 77-1043 appearing at page 
2318 in the Federal Recister of Tuesday. 
January 11. 1977, paragraph (a) of 
8 218.23 appearing on page 2320 is cor¬ 
rected in the second line of that para¬ 
graph by inserting the words "8 218.25 
or" Immediately following the word 
"with", and immediately before the word 
"8 218.27". 

Dated: January 14. 1977. 

R. Lawrence McCaffrey. Jr.. 

Chief Counsel. 

(FR Doc.77-1817 Filed l-l9-77;8:45 am| 


|FRA Docket No. RSRM-1; Notice 3) 

PART 221—REAR END MARKING DE- 

VICE—PASSENGER, COMMUTER AND 

FREIGHT TRAINS 

Miscellaneous Corrections 

In FR Doc. 77-1044 appearing at page 
2321 In the Federal Register of Tuesday. 
January 11. 1977, the following changes 
should be made: 

1. On page 2325 paragraph (c) of 
8 221.5 is corrected In the first line and 
in the fourth line by deleting from both 
lines the word "seif propelled" and Insert¬ 
ing In its place in both lines the word 
"self-propelled”. 

2. On page 2326 paragraph (a) of 
8 221.13 is corrected In the fourth line 
by deleting the word "located" and in¬ 
serting in its place the word "located". 
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3. On page 2326 paragraph (a) of 
8 218.15 is corrected by deleting the pe¬ 
riod at the end thereof and Inserting in 
its place "with:". 

4. On page 2326 paragraph (c)(1) of 
8 221.15 is corrected to read as follows: 

§221.15 Marking device*. 

• • • • • 

(C) • • • 

(1) At least one marking device which 
complies with paragraph (a) of this 
section; or 


Dated: January 14.1977. 

R. Lawrence McCaffrey. Jr. 

Chief Counsel 
|FR Doc.77-1816 Filed 1-19-77;8:45 am) 


CHAPTER V—NATIONAL HIGHWAY TRAF¬ 
FIC SAFETY ADMINISTRATION. DE¬ 
PARTMENT OF TRANSPORTATION 

PART 501—ORGANIZATION AND 
DELEGATION OF POWERS AND DUTIES 

Amended Delegations of Authority 

This notice amends the delegation of 
authority to administer the odometer 
requirements of Title IV of the Mo¬ 
tor Vehicle Information and Cost Sav¬ 
ings Act (Pub. L. 92-513. as amended 
Pub. L. 94-364. 15 U.S.C. 1981-1999>. 

The authority to administer Title IV. 
delegated to the Associate Administrator 
for Motor Vehicle Programs at 49 CFR 
501.8(c), Is hereby deleted from 8 501.8 
<c) and redelegated to the Chief Coun¬ 
sel as paragraph (a) of a new 8 501.8(0. 

In consideration of the foregoing. 
Part 501 of Title 49, Code of Federal 
Regulations, is amended as follows: 

§501.8 (Amended] 

1. The last clause of 6 501.8(c) is 
amended as follows: 


(c) • • •; and Titles I and n of the 
Motor Vehicle Information and Cost 
Savings Act (86 Slat. 947, as amended 
90 Stat. 981; 15 U.S.C. 1901). 


2. Section 501.8(1) is added as fol¬ 
lows : 


(i) Chief Counsel. The Chief Counsel 
Is delegated authority to: 

(1) Exercise the powers of the Ad¬ 
ministrator under Title IV of the Motor 
Vehicle Information and Cost Savings 
Act (88 Stat 947, as amended 90 Stat. 
981; 15 U.S.C. 1901). 

This notice amends a rule of agency 
practice and therefore requires no notice 
of proposed rulemaking and opportunity 
for comment thereon. 

(Pub. L. 92-513. 86 Stat 947. as amended 
Pub. L. 94-364. 90 SUt 981. 15 US.C. 1901- 
1999; delegation at 49 CFR 1.50(f).) 

Effective date: January 14,1977. 

Issued on: January 14,1977. 

John W. 8now. 

Administrator. 

|FR Doc.77-1870 Filed l-19-77;8:46 am| 
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IDocket No. 76-3; Notice 4] 

PART 571—FEDERAL MOTOR VEHICLE 
SAFETY STANDARDS 

New Pneumatic Tires for Passenger Cars 

This amendment adds certain tire size 
designations to 49 CFR 571.109 (Federal 
Motor Vehicle Safety Standard No. 109). 

Guidelines were published In the Fed¬ 
eral Register on October 5. 1968 (33 FR 
14964). and amended August 31, 1974 
(39 FR 28980), specifying procedures by 


which routine additions could be made 
effective 30 days from publication in the 
Federal Register, if no objections ore 
received. If objections are received, rule- 
malting procedures for the issuance of 
motor vehicle safety standards (49 CFR 
Part 553) are followed. 

Accordingly, Appendix A of 49 CFR 
I 571.109 is amended, subject to the 30- 
day provision indicated above, as speci¬ 
fied below. 


Effective date: February 22. 1977. if 
objections are not received. 

The following changes are made to 
Appendix A of ft 571.109. Standard No. 
109, New Pneumatic Tires. 

§ 571.109 (Appendix Amended]. 

1. Amendment requested by the Rub¬ 
ber Manufacturers Association: 

In Table I-O. the following new tire 
size designation and corresponding 
values are added. 


Table I-G.— 7Yr* load rating*, test rims, minimum *iu factor*, and section widths for u 70 Series 1 * radial ply tires 


Tirv tlie > designation 

Marirnu® tin loads (pound*) at wlcn* oold Inflation {ihiwm (pounds per square inch) 


Test rim 

_..4, k. 

Mimmcna 

Section 

width* 

(inches) 

16 13 

30 

23 

943626 30 33343688 

40 

WKXU 

(Indies) 

rise tsaor 
Ouches) 

BR7D-15. .. 

780 MO 

3*0 

no 

WO 1,030 1,070 LUO LUO 1,100 1,230 1.370 

1,300 

6 

3LR2 

7.10 


1 Tbs letters "H H"SR** or "V R M may be included la any spsdlfed Ur* fits dndgmUoti adjacent to or Id place of tbs dub. 
• Actual action width and overall width shall ool e«*od the specfWd *rction width by mess than 7 pci. 


2. Amendment requested by the European Tyre and Rim Technical Organisation: 

In Table I-Y the following new tire size designation and corresponding values are added. 


Table I-Y.—Tire load ratings, test rims, minimum sis* factors, and ted ion widths for all millimetre **65" series radial ply tires 


Tim five * Iran 

Maximum tire loads (pound*) si various oold inflation pressure* (poondi per squire inch) 


Test rim 


Section 

wriAtU 1 


14 1320222196 2630X2843636 

40 

\h ; JlJ 

(millimeter) 

■ & i h* K* 

(inches) 

WKJUl • 

(inches) 

16MB R37A. 

805 606 943 VP0 1,083 1,000 1,126 1.170 1,210 1,230 1,260 1.330 

1.370 

106 


7.48 


» The latter*" B," T or "V” may b* included In any specified tlr* rise derisnatloa adjacent to the letter "K.' 
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(8ec* 103. 119. 201 and 202. Pub. L. 00-563, 
B0 8tat. 718 (15 U-8.C. 1392. 1407. 1421 and 
1422); delegations of authority at 40 CFR 
1.60 and 40 CFR 501.8.) 

Issued on January 12, 1977. 

Robert L. Carter. 
Associate Administrator , 
Motor Vehicle Programs. 
|FR Doc 77-1511 Filed 1-10-77;8:45 azn] 


CHAPTER X—INTERSTATE COMMERCE 
COMMISSION 

SUBCHAFTER A—GENERAL RULES AND 
REGULATIONS 

(Revised Service Order No. 1182] 

PART 1033—CAR SERVICE 
Substitution of Stock Cars for Boxcars 

At a Session of the Interstate Com¬ 
merce Commission. Railroad Service 
Board, held in Washington, D.C., on the 
14th day of January. 1977. 

It appearing. That, because of an acute 
shortage of boxcars for shipments of 
grain, grain screenings, grain products, 
soybeans or soybean products, during 
past months, certain shippers were 
granted permission to install at their 
own expense, plywood linings to stock 
cars owned by the Burlington Northern 
Inc. (BN); that such cars are assigned 
by the BN to those shippers for trans¬ 
porting shipments of the aforementioned 
commodities; that continued use of these 
cars for transporting grain, grain screen¬ 
ings, grain products, soybeans or soybean 
products is precluded by certain tariff 
provisions requiring the use of boxcars, 
thus curtailing shipments of grain. 


grain screenings, grain products, soy¬ 
beans or soybean products and creating 
great economic loss; that present regula¬ 
tions and practices with respect to the 
use of boxcars are inffective. It is the 
opinion of the Commission that con¬ 
tinued use of these cans will promote car 
service in the interest of the public and 
the commerce of the people. Accordingly, 
the Commission finds that notice and 
public procedure are Impracticable and 
contrary to the public interest, and that 
good cause exists for making this order 
effective upon less than thirty days’ 
notice. 

It is ordered. That: 

§ 1033.1182 Substitution of stock can 
for boxcars, 

(a) Sutottfutfon of cars. Subject to the 
concurrence of the shipper, the Burling¬ 
ton Northern Inc. (BN) may substitute 
specially conditioned stock cars for ship¬ 
ments of grain, grain screenings, grain 
products, soybeans or soybean products, 
whether from the point of origin or from 
an intermediate in-transit point, regard¬ 
less of tariff provisions requiring the use 
of boxcars. 

(b) Minimum weights. The minimum 
weights per shipments of grain, grain 
screenings, grain products, soybeans or 
soybean products transported to stock 
cars substituted for boxcars shall be the 
minimum weights specified in the tariffs 
for shipments made in boxcars regard¬ 
less of the number of stock care required 
to be used to secure the minimum weight. 

(c> Bills of lading covering movements 
authorized by this order shall contain a 
notation that shipment is moving under 


authority of Revised Service Order No. 
1182. 

(d) The term "stock care" means all 

cars listed in the Official Railway Equip¬ 
ment Register, LC.C.-R.E.R. No. 401, 
issued by W. J. Trezise, or successive is¬ 
sues thereof, as having one of the me¬ 
chanical designations listed under the 
heading Class "8”—Stock Car Type, and 
bearing reporting marks assigned to the 
BN. / 

(e) The term "boxcars" means all care 
listed to the Official Railway Equipment 
Register. I.C.C.-RFTJt. No. 401. issued by 
W. J. Trezlse, or successive issues thereof, 
as having one of the mechanical designa¬ 
tions listed under the heading Class 
"X”—Box Car Type. 

(f) Rules and regulations suspended . 
Tho operation of tariffs or other rules 
and regulations. Insofar as they conflict 
with the provisions of this order. Is 
hereby suspended. 

(g) Application. The provisions of this 
order shall apply to Intrastate, Interstate, 
and foreign commerce. 

(h) Effective date. This order shall be¬ 
come effective at 11:59 pm., January 15, 
1977. 

(i> Expiration date . The provisions of 
this order shall expire at 11:59 pm.. July 
15. 1977, unles otherwise modified, 

changed, or suspended by order of this 
Commission. 

(Secs. 1, 12. 15. And 17(2), 24 8t*t. 379. 383. 
384. A* Amended; 49 CSC. 1. 12, 16. and 
17(2). Interprets or applies sees. 1(10-17) 
16(4) and 17(2), 40 Stmt. 101. as amended. 
64 Stat 911; 49 UJB.C. 1(10-17). 16(4) and 
17(2).) 

It is further ordered , That a copy of 
this order and direction shall be served 
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upon the Association of American Rail¬ 
roads. Car Service Division, as agent of 
all railroads subscribing to the car service 
and car hire agreement under the terms 
of that agreement, and upon the Ameri¬ 
can Short Line Railroad Association: 
and that notice of this order be given to 
the general public by depositing a copy 
In the Office of the Secretary of the Com¬ 
mission at Washington. D.C., and by 
filing it with the Director, Office of the 
Federal Register. 

By the Commission. Railroad Service 
Board, members Joel E. Burns, Lewis R. 
Teeple and Thomas J. Byrne. 

Robert L. Oswald, 
Secretary. 

|PB Doc.77-1900 Filed 1-19-77;8:46 ami 


Title 50—Wildlife and Fisheries 

CHAPTER I—U.S. FISH AND WILDLIFE 

SERVICE, DEPARTMENT OF THE IN¬ 
TERIOR 

PART 33 —SPORT FISHING 
Savannah National Wildlife Refuge, Georgia 

The following special regulations are 
issued and are effective on January I, 
1977. 

§33.5 Special regulation*; »port fill¬ 
ing; for indhidual * ildli fr refuge 
areas. 

Georgia 

SAVANNAH NATIONAL WILDLIFE REFUGE 

Sport fishing cm the Savannah Na¬ 
tional Wildlife Refuge is permitted only 
on Impounded waters, tidal creeks, 
ditches and canals In an area comprising 
13.000 acres and delineated on a map 
available at the refuge headquarters and 
from the office of the Regional Director. 
U.8. Fish and Wildlife Service. 17 Execu¬ 
tive Park Drive, N.E., Atlanta, Georgia 
30329. Sport fishing shall be In accord¬ 
ance with all applicable State regulations 
subject to the following special condi¬ 
tions: 

(1) The sport fishing season on the 
refuge extends from March 15. 1977 
through October 25. 1977. 

<2> Fishing Is permitted during day¬ 
light hours only. 

<3) Outboard motors prohibited In Im¬ 
pounded waters. 

(4) Tidal creeks may be fished from 
boat only from February 1 through 
October 25. 

(5) Rod and reel, pole and line, artifi¬ 
cial and live baits permitted. 

Cfl) All areas posted with "closed area 
signs" are closed to all activities includ¬ 
ing fishing. 

The provisions of these special regula¬ 
tions supplement the regulations which 
govern fishing on wildlife refuge areas 
generally which arc set forth in Title 
50. Code of Federal Regulations, Part 33, 
*nd are effective through December 31. 
1977. 

Kenneth E. Black, 
Regional Director . 

Fish and WUdU/c Service. 

January 11, 1977. 

|FR Doc.77-1923 Filed 1-19-77:8:45 am) 
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PART 28—PUBLIC ACCESS. USE. AND 
RECREATION 

Wbeetor National Wildlife Refuge, 
Alabama 

The following special regulation is 
Issued and Is effective on April 1, 1977. 

§ 28.28 Special regulations public ac¬ 
cess u»e, and recreation; for indhid* 
uni wildlife refuge area*. 

Alabama 

WHEELER NATIONAL WILDLIFE REFUGE 

With the exception of the dLsplay pool 
adjoining the observation building, the 
area immediately north of Its dike, and 
along the headquarters shoreline, which 
are closed to all fishing throughout the 
year, the area is open to transportation 
of unstrung bows and arrows when used 
for fishing in conformance with Alabama 
State fishing regulations. This regulation 
effective April 1, 1977 through June 30. 
1977. 

Kenneth E. Black. 

Regional Director , 

Fish and Wildlife Service. 

January 11. 1977. 

(FR Doc.77-1922 Filed l-I9-77;8:45 &mj 


CHAPTER II—NATIONAL MARINE FISH¬ 
ERIES SERVICE. NATIONAL OCEANIC 
AND ATMOSPHERIC ADMINISTRATION, 
DEPARTMENT OF COMMERCE 

PART 218—REGULATIONS GOVERNING 
THE TAKING AND IMPORTING OF 
MARINE MAMMALS 

Approval and Review of State Laws and 
Regulations; Correction 

On August 31. 1970. In FR Doc. 76- 
25514 appearing at page 36659. the Di¬ 
rector, National Marine Fisheries Serv¬ 
ice, published final regulations regarding 
the approval and review of State laws 
and regulations governing the taking 
and importing of marine mammals. 

The following amendment Is made: On 
page 36661, in ft 218.107, the word "rate" 
Is deleted from the second Une. 

Dated: January 14,1977. 

Jack W. Gehringer, 
Deputy Director . 

National Marine Fisheries Service. 
(FR Doc.77-1826 Filed 1-19-77;8:46 am] 


Title 7—Agriculture 

CHAPTER VI—SOIL CONSERVATION 
SERVICE. DEPARTMENT OF AGRICUL¬ 
TURE 

PART 601—FUNCTIONS 
Functions Assigned 

On December 17, 1973, there was pub¬ 
lished In the Federal Register <38 FR 
34642) a notice of organization and func¬ 
tions of the Soil Conservation Service, 
United 8tates Department of Agricul¬ 
ture. This was published in Chapter VI 
of Title 7 of the Code of Federal Regu¬ 
lations. It is necessary to add the func¬ 
tion assigned to the Soil Conservation 
8ervice for coordination of the United 
States Department -of Agriculture Input 
to the Coastal Zone Management Pro¬ 
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gram administered by the Office of 
Coastal Zone Management. National 
Oceanic and Atmospheric Administra¬ 
tion, Department of Commerce. 

The Administrator of the Soli Conser¬ 
vation Service was designated on March 
31. 1975, by letter from the Secretary of 
Agriculture to the Acting Secretary of 
Commerce, as the U8DA representative 
to coordinate reviews of State coastal 
zone management plans and associated 
environmental impact statements within 
USDA and with the Office of Coastal 
Zone Management This publication adds 
that assignment to the list of functions 
assigned. 

7 CFR 601.1 is amended by adding a 
new ft 601.1(h), reading as follows: 

§601.1 Functions aligned. 

• • • • • 

<h) Coordination of Departmental In¬ 
put and assistance to the Office of 
Coastal Zone Management, Department 
of Commerce, and to qualifying states 
and localities in the development, review, 
and implementation of coastal manage¬ 
ment programs prepared under the 
Coastal Zone Management Act of 1972 
(16 U.S.C. 1451 et seq >. 

Effective date: January 21. 1977. 

R. M. Davis. 

Administrator. 

(FR Doc.77-1820 Filed 1-19-77:8:46 am) 


CHAPTER IX—AGRICULTURAL MARKET¬ 
ING SERVICE (MARKETING AGREE¬ 
MENTS AND ORDERS: FRUITS, VEG¬ 
ETABLES. NUTS). DEPARTMENT OF 
AGRICULTURE 

(Navel Orange Reg, 391. Arndt. 1| 

PART 907—NAVEL ORANGES GROWN IN 
ARIZONA AND DESIGNATED PART Of 
CALIFORNIA 

Minimum Size Requirement 

This amendment extends the mini¬ 
mum size requirement of 2.32 Inches In 
diameter currently In effect for navel or¬ 
anges grown In District 2 of the produc¬ 
tion area, effective January 21. through 
July 15. 1977. This size requirement Is 
designed to promote orderly marketing 
In the interest of producers and con¬ 
sumers. 

On December 30, 1976. notice was pub¬ 
lished in the Federal Register <41 FR 
56821) regarding a proposed amendment 
to be made effective pursuant to the 
marketing agreement, as amended, and 
Order No. 907, as amended (7 CFR Part 
907), regulating the handling of navel 
oranges grown in Arizona and desig¬ 
nated part of California. This notice al¬ 
lowed Interested persons 14 days during 
which they could submit written data, 
views, or arguments pertaining to this 
proposed amendment. None were sub¬ 
mitted. The amendment was proposed by 
the Navel Orange Administrative Com¬ 
mittee established pursuant to the said 
marketing agreement and order. This 
program is effective under the Agricul¬ 
tural Marketing Agreement Act of 1937, 
os amended (7 UJ3.C. 601-674). 
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This action reflects the Department's 
appraisal of the need for regulation 
based on the current and prospective 
crop and market conditions. Shipment of 
navel oranges from District 2 of the pro- 
, Auction area is now in progress, and such 
navel oranges In fresh domestic ship¬ 
ments are required to be at least 2.32 
Inches in diameter through January 20. 
1977. This amendment extends the effec¬ 
tive period of this minimum size require¬ 
ment through July 15, 1977. The volume 
and size composition of the navel orange 
crop grown in District 2 is such that 
ample supplies of the more desirable 
sizes of fruit are available to satisfy the 
demand in regulated channels. The 
amendment is designed to permit ship¬ 
ment of ample supplies of navel oranges 
of acceptable sizes in the interest of both 
growers and consumers, and is necessary 
to maintain orderly marketing condi¬ 
tions, provide, consumer satisfaction, and 
prevent shipment of fruit of less desir¬ 
able sizes. Navel oranges which do not 
meet the minimum size requirement may 
be shipped to fresh export markets 
where smaller fruit is in demand, left on 
the trees to attain further growth, or 
utilized in processing. The amendment is 
consistent with' the objectives of the act 
of promoting orderly marketing and pro¬ 
tecting the interest of consumers. 

After consideration of all relevant 
matter presented, including the proposal 
set forth in the aforesaid notice, the rec¬ 
ommendation and information submit¬ 
ted by the committee, and other avail¬ 
able information. It is hereby found and 
determined that the amendment, as 
hereinafter set forth, is in accordance 
with the provisions of the said amended 
marketing agreement and order and will 
tend to effectuate the declared policy of 
the act. 

It is hereby further found that good 
cause exists for not postponing the effec¬ 
tive date of this amendment until 30 
days after publication in the Federal 
Register <5 U.S.C. 553) in that <1> no¬ 
tice of this proposed amendment was 
published in the Federal Register and 
no objections were received; (2) the reg¬ 
ulatory provisions in the amendment are 
the same as those now in effect through 
January 20. 1977. <3> compliance with 
these regulatory provisions will not re¬ 
quire any special preparation on the port 
of novel orange handlers which cannot 
be completed by January 21, 1977; and 
shipment of navel oranges from Dis¬ 
trict 2 is now in progress, and insofar as 
practicable, the regulatory provisions 
should apply to all shipments of such 
oranges in order to effectuate the de¬ 
clared policy of the act. 

Order. The provisions of $ 907.691 Na¬ 
vel Orange Regulation 39i (41 FR 54197) 
are amended to read as follows: 

§ 907.691 Navel Orange Regulation 391. 

Order . <a> During the period Janu¬ 
ary 21. 1977, through July 15. 1977. no 
handler shall handle any navel oranges 
grown In District 2 which are of a size 
smaller than 2.32 Inches in diameter, 
which shall be the largest measurement 
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at a right angle to a straight line run¬ 
ning from the stem to the blossom end of 
the fruit; Provided . That not to exceed 
5 percent, by count, of the navel oranges 
contained in any type of container may 
measure smaller than 2.32 inches in 
diameter. 

(b) The terms "handler" and "handle" 
as used herein shall have the same mean¬ 
ing as is given to the respective terms In 
said marketing agreement and order. 

(Sees 1-19. 48 Stat. 31. as Amended; (7 U-S C. 
601-674).) w 

Dated. January 17.1977. to become ef¬ 
fective January 21,1977. 

Charles R. Brader, 
Deputy Director . Fruit and Veg¬ 
etable Division, Agricultural 
Marketing Service. 

|FR Doc.77-1965 Filed 1-19-77:8:45 Am] 


[Navel Orange Reg 397] 

PART 907—NAVEL ORANGFS GROWN IN 

ARIZONA AND DESIGNATED PART OF 

CAUFORNIA 

Limitation of Handling 

This regulation Axes the quantity of 
California-Arizona Navel oranges that 
may be shipped to fresh market during 
the weekly regulation period January 21- 
27, 1977. It Is issued pursuant to the 
Agricultural Marketing Agreement Act 
of 1937. as amended, and Marketing 
Order No. 907. The quantity of Navel 
oranges so fixed was arrived at after 
consideration of the total available sup¬ 
ply of Navel oranges, the quantity cur¬ 
rently available for market, the fresh 
market demand for Navel oranges. Navel 
orange prices, and the relationship of 
season average returns to the parity 
price for Navel oranges. 

§ 907.697 Navel orange regulation 397. 

(a) Findings. (1) Pursuant to the mar¬ 
keting agreement, as amende d, an d Or¬ 
der No. 907. as amended <1 CFR Part 
907), regulating the handling of Navel 
oranges grown in Arizona and designated 
part of California, effective under the 
applicable provisions of the Agricultural 
Marketing Agreement Act of 1937, as 
amended <7 U.S.C. 801-674). and upon 
the basis of the recommendations and 
information submitted by the Navel Or¬ 
ange Administrative Committee, estab¬ 
lished under the said umended market¬ 
ing agreement and order, and upon other 
available information, it is hereby found 
that the limitation of handling of such 
Navel oranges as hereinafter provided, 
will tend to effectuate the declared policy 
of the act. 

(2) The need for this regulation to 
limit the respective quantities of Navel 
oranges that may be marketed from Dis¬ 
trict 1. District 2. and District 3 during 
the ensuing week stems from the produc¬ 
tion and marketing situation confront¬ 
ing the Navel orange industry. 

(!) The committee has submitted its 
recommendation with respect to the 
quantities of Navel oranges that should 
be marketed during the next succeeding 


week. Such recommendation, designed to 
provide equity of marketing opportunity 
to handlers in aU districts, resulted from 
consideration of the factors enumerated 
in the order. The committee further re¬ 
ports that the fresh market demand for 
Navel oranges improved during the past 
week. Prices f.o.b. averaged $3.46 a car¬ 
ton on a reported sales volume of 623 
carlots last week, compared with $3.63 
per carton on sales of 685 carlots a week 
earlier. Track and rolling supplies at 340 
cars were up 11 cars from last week. 

(ii) Having considered the recommen¬ 
dation and Information submitted by the 
committee, and other available informa¬ 
tion, the Secretary finds that the respec¬ 
tive quantidets of Navel oranges which 
may be handled should be fixed as here¬ 
inafter set forth. 

(3) It Is hereby further found that it is 
Impracticable and contrary to the public 
interest to give preliminary nodee. en¬ 
gage in public rulemaking procedure, and 
postpone the effective date of this regu¬ 
lation until 30 days after publication 
hereof in the Federal Register <5 UJ3.C. 
553) because the time Intervening be¬ 
tween the date when information upon 
which this regulation Is based because 
available and the time this regulation 
must become effeedve in order to effec¬ 
tuate the declared policy of the act is in¬ 
sufficient, and a reasonable time la per¬ 
mitted, under the circumstances, for 
preparation for such effeedve time; and 
good cause exists for making the provi¬ 
sions hereof effeedve as hereinafter se f 
forth. The committee held an open meet¬ 
ing during the current week, after giv¬ 
ing due nodee thereof, to consider sup¬ 
ply and market conditions for Navel 
oranges and the need for regulation; in¬ 
terested persons were afforded an oppor¬ 
tunity to submit information and view’s 
at this meeting; the recommendation and 
supporting Information for regulation, 
including its effeedve time, are ldendcal 
with the aforesaid recommendation of 
the committee, and informadon concern¬ 
ing such provisions and effective time has 
been disseminated among handlers of 
such Navel oranges: it is necessary, in 
order to effectuate the declared poliev of 
the act. to mal^e this regulation effec¬ 
tive during the period herein soeclfled: 
and compliance with this regulation wt)1 
not require any special preparation on 
die part of persons subject hereto which 
cannot be completed on or before th* ef¬ 
fective date hereof. 8uch committee 
meeting was held on January 18, 1977. 

<b) Order. (1) The respective quanti¬ 
ties of Navel oranges grown in Arizona 
and designated part of California which 
mav be handled during the period Janu¬ 
ary 21. 1977. through January 27. 1977. 
are herebv fixed as follows: 

(1) District 1: 1.121.000 cartons; 

(U) District 2: 229.000 cartons: 

(ill) District 3: Unlimited movement. 

(2) As used in this section, ‘handled." 
“District 1," "District 2." “District 3." 
and "carton" have the same meaning as 
when used in said amended marketing 
agreement and order. 
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(Sees. 1-19. 48 Stat. 31. u amended: 7 U-S C. 
801-874) 

Dated: January 19.1977. 

Charles R. Brader. 
Deputy Director , Fririf and 
Vegetable Division, Agricul¬ 
tural Marketing Service. 

[FR Doc .77-2237 Piled 1-19-77:11:88 am | 


PART 981—HANDUNG OF ALMONDS 
GROWN IN CALIFORNIA 

Revision of Salable and Reserve 
Percentages for 1976-77 Crop Year 

This action revises the salable and re¬ 
serve percentages for the 1976-77 crop 
year to 100 percent and 0 percent, re¬ 
spectively. Currently, salable, reserve and 
export percentages of 98.8 percent. 3.2 
percent and 0 percent, respectively, for 
California almonds for the 1976-77 crop 
year are In effect <41 FR 43710). The 
1976-77 crop year began July 1, 1976. 

The action was unanimously recom¬ 
mended by the Almond Board of Cali¬ 
fornia pursuant to the provisions of the 
marketing agreement, aa amended, and 
Order No. 981. as amended (7 CFR Part 
981; 41 FR 26852. 27827, 53650). regulat¬ 
ing the handling of almonds grown in 
California. The marketing agreement 
and order program is effective under 
the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 601- 
674). 

In arriving at its recommendation the 
Board noted that there is no Immediate 
prospect of selling reserve almonds in 
new-use outlets. Moreover, shipments of 
salable almonds during the first five 
months of the 1976-77 season were 
greater than handlers expected, and it 
now appears that trade demand for the 
entire year will exceed the projections 
made at the Almond Board meeting 
July 29. 1976.- Thus, the quantity of al¬ 
monds now held In reserve is needed to 
All demand in normal marketing chan¬ 
nels. Currently, the reserve percentage 
Is 3.2 percent <8.3 million pounds) of 
the estimated marketable production of 
264 million pounds as estimated by the 
Board at its July 29. 1976, meeting. The 
reserve is available to develop new out¬ 
lets noncompetitive with existing nor¬ 
mal domestic and export outlets. How¬ 
ever. due to the changing market con¬ 
ditions, the Board has not specified any 
outlets. 

In recommending a .salable percent¬ 
age of 100 percent, the Board, pursuant 
to 1*98147 and 981 49, revised Its July 
estimates on which the percentages cur¬ 
rently in effect were based. The Board's 
estimate of total production remains at 
280 million pounds, but the Board 
lowered its estimate of California 1976 
marketable production to 260 million 
pounds because poor harvest conditions 
caused a higher than anticipated rate 
of Inedible material. Trade demand for 
the 1976-77 crop year is now estimated 
at 230 million pounds—95 million pounds 
for domestic needs and 135 million 
pounds for export needs. Previously, the 
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Board estimated 1976-77 trade demand 
at 215 million pounds—95 million in do¬ 
mestic markets and 120 million pounds 
In export A carryover adjustment of 30 
million pounds, instead of 40.7 million 
pounds, is the result of an estimate of 
89 million pounds for desirable handler 
carryover from the 1976 crop minus the 
59 million pounds handlers carried over 
from the 1975 crop. This carryover ad¬ 
justment is added to the trade demand 
estimate to equal 260 million pound*, 
the quantity of almonds from the esti¬ 
mated marketable production available 
for trade demand needs. Since the sal¬ 
able percentage is computed as the ratio 
of the total marketable production. 260 
million pounds, to this total, also 260 
million pounds, the salable percentage 
equals 100 percent. The reserve percent¬ 
age. therefore, equals 0 percent. 

After consideration of the Boards 
recommendation and supporting infor¬ 
mation, and other available informa¬ 
tion, it is found that to establLsh salable, 
reserve, and export percentages os here¬ 
inafter set forth will tend to effectuate 
the declared policy of the act. 

It is also found that, it is imprac¬ 
ticable, unnecessary, and contrary to the 
public interest to give preliminary no¬ 
tice and engage in public rulemaking 
procedure, and that good cause exists 
for not postponing the effective time of 
this action until 30 days after publica¬ 
tion in the Federal Register <5 UJ3.C. 
553) in that: <1) The relevant provisions 
of said amended marketing agreement 
and this part require that salable, re¬ 
serve and export percentages designated 
for a particular crop year shall be ap¬ 
plicable to all almonds received by han¬ 
dlers for their own accounts during such 
year: <2> the current crop year began 
on July 1. 1976. and the percentages 
established herein will automatically 
apply to all such almonds beginning 
with such dote; and <3) this action re¬ 
lieves a restriction on handlers. 

Therefore, the salable and reserve 
percentages for almonds received by 
handlers for their own account during 
the 1976-77 crop year are established 
as followi: 

§981.226 Salable, rc*crvc. and export 
pefrentagr* for almond* during the 
crop Ih*« inning July 1 1976. 

The salable, reserve, and export per¬ 
centages during the crop year beginning 
July 1. 1976. shall be 100 percent. 0 per¬ 
cent and 0 percent, respectively. 

Nor*.—It Is hereby certified that the eco¬ 
nomic and inflat ton ary Impacts of this reg¬ 
ulation have been carefully evaluated in ac¬ 
cordance with OMB Circular A-107. 

<Secs. 1-19, 48 Stat. 31. as amended; 7 U 8.C. 
601-674). 

Dated: January 14. 1977. 

CllARIXS R. Brader, 
Acting Director . Fruit and Vege¬ 
table Division. Agricultural 
Marketing Service. 

|FR DOC.77-1844 Plied l-19-77;8:45 am \ 
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CHAPTER XVII—RURAL ELECTRIFICA¬ 
TION ADMINISTRATION. DEPARTMENT 

OF AGRICULTURE V, 

PART 1701—PUBLIC INFORMATION 
Appendix A—REA Bulletins; Title Insurance 

Appendix A to Part 1701, Tilte 7. is 
hereby amended to include a new sup¬ 
plement dated Jrwiuary 14. 1977, to REA 
Bulletin. 386-V Right-Of-Way and Title 
Procedures, Telephone. 

The purpose of this supplement is to 
further roduce the number of Instances 
In which REA requires borrowers to 
secure title insurance for investments in 
real estate and improvements thereon 
which legally are considered part of the 
realty. Effective with the date of this 
supplement, REA will require title in¬ 
surance only In cases in which the bor¬ 
rower’s investment in realty is $250,000 
or more. The revised regulation replaces 
that of April 12. .1966. which requires 
title insurance in cases in which the real 
estate investment is $100,000 or more. 

Since this change will result in fewer 
instances in which title insurance will 
be required to be obtained by REA bor¬ 
rowers. and thereby benefits borrowers 
without the imposition of any additional 
burdens, it is not considered necessary 
to invite public comment prior to its 
adootion. However, any comment on the 
revised requirement may be submitted 
to the Director. Telephone Operations 
and Standards Division, Room 1355. 
South Building, Rural Electrification 
Administration. UJ3. Department of 
Agriculture, Washington. D.C. 20250. for 
appropriate consideration in any fur¬ 
ther revisions. Conies of the new sup¬ 
plement are available from the office 
named above. 

Dated: January 14. 1977. 

David A. Hamil. 

Administrator. 

|FR Doc.77-1847 Piled 1-18-77:8:45 am) 


Title 20—Employees' Benefits 

CHAPTER VI—EMPLOYMENT STANDARDS 
ADMINISTRATION, DEPARTMENT OF 
LABOR 

SUBCVIAPTER A—LONGSHOREMEN'S ANO HAR¬ 
BOR WORKERS* COMPENSATION ACT AND 
RELATED STATUTES 

PART 701—GENERAL; ADMINISTERING 
AGENCY; DEFINITIONS AND USE OF 
TERMS 

PART 702—ADMINISTRATION AND 
PROCEDURES 

Office of Workers’ Compensation Programs; 
Longshoremen’s and Harbor Workers* 
Compensation 

On August 13. 1976. the Employment 
Standards Administration of the U.S, 
Department of Labor published a notice 
of proposed amendments to certain pro¬ 
visions of 20 CFR 701 and 702 in the 
Federal Register <41 FR 34294). The 
proposed amendments were intended to 
clarify and expand certain procedural 
rules applicable to the filing, processing 
and adjudication of claims under the 
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Longshoremen's and Harbor Workers' 
Compensation Act, 33 U.8.C. 901 et seq . 
as amended. The notice also established 
a 30-day comment period, during which 
time Interested persons were invited to 
submit written comments on the pro¬ 
posal. 

The Employment Standards Admin¬ 
istration has received comments regard¬ 
ing many of the proposed amendments. 
No comments were received, however, 
concerning the proposed amendments to 
IS 701.201 or 701.301(a) (5> which would 
redesignate the Office of Workmen’s 
Compensation Programs as the Office of 
Worker's Compensation Programs, or to 
I 702.101 which would establish two new 
compensation districts—District No. 11 
and District No 12—and change the 
boundaries of Districts No. 10 and 14. 
To avoid further delay in effectuating 
these procedural amendments while con¬ 
sidering the comments submitted con¬ 
cerning other amendments, the Employ¬ 
ment Standards Administration adopts 
unchanged the amendments to II 701.- 
201. 701.301(a)(5) and 702.101 as set 
forth in the proposal published In the 
Federal Register on August 13. 1976 at 
41 FR 34294 and 34295 and as set forth 
below. 8ection 701.201 and | 701.301(a) 
(5) will be effective January 21, 1977. To 
insure the orderly transfer of responsi¬ 
bilities to the newly designated compen¬ 
sation districts and to protect the rights 
of persons affected by changes in exist¬ 
ing boundaries. I 702.101 will be effective 
on March 1. 1977. 

Section 701.201 is amended to read as 
follows: 

§ 701.201 E*tnl>li-hmrnt of llie Office of 
Worker** Compensation Program*. 

The Assistant Secretary of Labor for 
Employment Standards, by authority 


vested In him by the Secretary of Labor 
In Secretary's Order 15-75. 40 FR 55913, 
established in the Employment Stand¬ 
ards Administration <ESA) an Office of 
Workers' Compensation Programs 
(OWCP> by Employment Standards 
Order 2-75, 40 FR 56743. The Assistant 
Secretary has further designated as the 
head thereof a Director who, under the 
general supervision of the Assistant Sec¬ 
retary, shall administer the programs 
assigned to that Office by the Assistant 
Secretary. 

Section 701 301(a)(6) is amended to 
read as follows: 

§ 701.301 Definition* and uoe of term*. 

<a> * * * 

(5) "Office of Workers* Compensation 
Programs" or "OWCP" or "the Office" 
means the Office of Workers' Compen¬ 
sation Programs in the Department of 
Labor, described in I 701.201 of this part. 
Whenever the term "Office of Work¬ 
men’s Compensation Programs" appears 
In this part or in Part 702. it shall have 
the same meaning as "Office of Work¬ 
er's Compensation Programs." 

Section 702.101 is amended to read as 
follows: 

§ 702.10! K»tah! Uli men ft of compensa¬ 
tion districts. 

Pursuant to section 39 (bi of the Long¬ 
shoremen’s and Harbor Workers' Com¬ 
pensation Act. 33 U.8.C. 939(b). the fol¬ 
lowing compensation districts have been 
established: 

District No. 1. Comprises the 8tates of 
Massachusetts, Maine, New Hampshire. 
Vermont, Rhode Island, and Connecticut; 
with headquarters at Boston, Mass. 
District No. 2. Comprise® the States of New 
York and New Jersey; with headquarters 
at New York, N.Y. 


District No. 3. Comprises the Staten of Penn¬ 
sylvania. Delaware, and Wwt Virginia; 
with headquarters at Philadelphia. Pa. 
District No 4. Comprise® the State of Mary¬ 
land and the District or Columbia; with 
headquarters at Baltimore, Md. 

District No. 6. Comprises the State of Vir¬ 
ginia; with headquarters at Norfolk. Va. 
District No. 6. Comprises the States of 
Florida, North Carolina, Kentucky, Ten¬ 
nessee. South Carolina, Oeorgla, Alabama, 
and Mississippi; with hoadquartere at 
JacksonviUe. Fla. 

Dlstrict No. 7. Comprise® the State* of 
Louisiana and Arkansas; with head¬ 
quarters at New Orleans, La 
District No. 8. Comprise* the States of Texas. 
Oklahoma, and New Mexico; with head¬ 
quarters at Houston. Tex. 

District No. 9. Comprise® the State® of Ohio. 
Indiana and Michigan; with headquar¬ 
ters at Cleveland, Ohio. 

District No. 10. Comprise® the States of Illi¬ 
nois, Minnesota, and Wisconsin; with head¬ 
quarter* at Chicago. Ill 
District No. 11. Comprises the State® of Mis¬ 
souri, Iowa, Kansas and Nebraska with 
headquarters at Kansas City, Mo. 

District No. 13. Comprise® the States of Colo¬ 
rado. Montana North Dakota, 8outh 
Dakota Utah, and Wyoming; with head¬ 
quarters at Denver. Colo. 

District No. 13. Comprises the States of Cali¬ 
fornia. Arizona, and Nevada; with head¬ 
quarters at San Francisco. Calif. 

District No. 14 Comprises the 8tate® of 
Washington. Idaho. Oregon, and Alaska; 
with headquarters at Seattle, Wash. 
District No. 15. Comprise® the State of 
Hawaii; with headquarters at Honolulu, 
Hawaii 

Signed at Washington. D C. this 13th 
day of January 1977. 

John C. Read. 

Assistant Secretary for 
Employment Standards. 

{PR Doc.77-2131 Filed 1-19-77;8:46 am| 
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This section of the FEDERAL REGISTER contains notices to the public of the proposed Issuance of rules end rcguletions. The purpose of 
these notices Is to give interested persons en opportunity to perticfrpete In the rule melting prior to the adoption of the fine! rules. 


DEPARTMENT OF AGRICULTURE 


Commodity Credit Corporation 
[7CFRPart 1488] 

FINANCING OF SALES OF AGRICULTURAL 
COMMODITIES 


Financing of Export Sales of Agricultural 
Commodities From Private Stocks Under 
CCC Export Credit Sales Program 
(GSM-5) 


The Office of the General Sales Man¬ 
ager <OOSM) is proposing to revise the 
regulations entitled Financing of Export 
Sales of Agricultural Commodities from 
Private Stocks under CCC Export Credit 
Sales Program (GSAf-4. Revision III) 
and supplements I. n. and III, thereto, 
covering beef breeding cattle, dairy 
breeding cattle, and breeding swine, re¬ 
spectively. This revision Includes minor 
editorial changes and the following pro¬ 
posed major changes: 

1. The filing of financing applications 
and the issuance of financing approvals 
are eliminated. 

2. The Interest rate applicable to a par¬ 
ticular sale will be the interest rate In 
effect on the date CCC receives the sale 
registration request. 

Interested persons may participate in 
this proposed rulemaking by submitting 
written comments, suggestions, data, 
views, or arguments to the Assistant Sales 
Manager. Commercial Export Programs. 
Office of the General Sales Manager, U.8. 
Department of Agriculture. 14 th Street 
and Independence Avenue, S W., Wash¬ 
ington. D C. 20250, Each person submit¬ 
ting a comment should include his name 
and address, identify the notice 'GSM- 
5). and give reasons for any recom¬ 
mendations In order to be sure of con¬ 
sideration before final action is taken on 
this proposal, comments must be received 
before February 22, 1977. Copies of all 
written comment? received will be avail¬ 
able for examination by interested per¬ 
sona In room 4526, South Agriculture 
Building, 14th 8trcct and Independence 
Avenue, 8W, Washington. DC, 20250. 

It Is proposed to revise Part 1488. Title 
7. Code of Federal Regulations, covering 
the CCC Export Credit Sales Program 
iOSM-4) published In the Federal Reg¬ 
ister on April 11, 1975 (40 FR 16322- 
16333), to read as follows: 


Subp«rt A—-Financing of Export Sales of AgrL 
cultural CommodHia* from Private Stock* 
IgSiU^CC Export C rad It Sales Program 

OnfBAx. 

Sec. 


1488 1 General Statement. 
14682 Definition of terms 


Financing Export Salks 

Sec. 

14883 Ocneral. 

1488 4 Submission of request* for tale reg- 
totration*. 

1488.5 Acceptance of sales registration*. 
14886 Amendments to financing agree¬ 
ment. 

1488 7 Expiration of period (a) for delivery 
and/or export 

Documents Required for Financing 

1488 8 Documents required after delivery. 

1488.9 Evidence of export. 

Documents Required Arm Financing 

1488.10 Evidence of entry Into country of 

destination. 

Dr livery Rr«nxmom 

1488.11 Liquidated damages. 

Bank Obligations and Repayment 

1488 12 Coverage of bank obligations 
1488 13 CCC draft*. 

1468 14 Interest chargee. 

1488.15 Advance payment. 

1488 16 Liability for payment. 

Miscellaneous Provisions 
1488 17 Assignment. 

1488 18 Covenant against contingent fees 
1488.19 Shipment* of commodities on ves¬ 
sels calling at Cuban and North 
Vietnamese porta. 

1488 20 Officials not to benefit. 

1488.21 Exporter's records and account*. 
1488 22 Communications. 

Supplement I — Brer Breeding Cattle 
Supplement n—D airy Breeding Cattle 
Supplement in—B reeding Swine 

Authority: Sec. 5(f). 62 Stat 1072 (15 
UB.C. 714c), and sec 4. 80 Stat. 1538 <7 
UAC. 1707a). 

Subpart A—Financing of Export Sales of 
Agricultural Commodities From Private 
Stocks Under CCC Export Credit Sales 
Program (GSM-5) 

General 

§1188.1 Grnrru) Malrmrnl. 

fa) Except as otherwise provided in 
this paragraph (a), the regulations and 
the supplements thereto contained in 
this Subpart A supersede the regulations 
and supplements revised April 1975. and 
set forth the terms and conditions gov¬ 
erning the CCC Ekuort Credit Sales Pro¬ 
gram (GSM-S 1 !. The maximum financ¬ 
ing period shall be three years. The reg¬ 
ulations and supplements ns revised in 
April 1971 and April 1975. shall remain 
in effect for all transactions under 
financing approvals issued thereunder. 

<b> Subject to the terms and condi¬ 
tions set forth in this Subpart A. CCC 
will purchase for cash, after delivery. 


the exporter’s account receivable arising 
from the export sale. 

(c) The provisions of Public Law' 83- 
664 are not applicable to shipments under 
this program. 

<d) The regulations contained in this 
Subpart A may be supplemented by ad¬ 
ditional terms and conditions applicable 
to specified agricultural commodities 
and. to the extent that they may be in 
conflict or Inconsistent with any other 
provisions of this Subpart A. such addi¬ 
tional terms and conditions shall prevail. 

§ 1 I8JU* Definition of term*. 

As used In this Subpart A and In the 
forms and documents related thereto, the 
following terms shall have the meanings 
assigned to them in this section: 

(a) "Account receivable" means the 
contractual obligation of the foreign Im¬ 
porter to the exporter for the port value 
of the commodity delivered for w hich the 
exporter is extending credit to the im¬ 
porter. The account receivable shall be 
evidenced by documents, in form and 
substance satisfactory to CCC, establish¬ 
ing the contractual obligation between 
the U.S. exporter and the foreign im¬ 
porter. The account receivable shall pro¬ 
vide for U» payment of principal and In¬ 
terest In U.8. dollars in the United States. 
(2) interest in accordance with $ 1488.14 
and (8) acceleration of payment there¬ 
under in accordance with these regula¬ 
tions. 

<b) "Agency or branch bank" means 
an agency or branch of a foreign bank, 
supervised by New York State banking 
authorities or the banking authorities of 
any other State providing similar super¬ 
vision, and approved by the Controller. 
CCC. 

(c) "AssLstant Sales Manager'’ means 
the Assistant Sales Manager. Commercial 
Export Programs. Office of the General 
Sales Manager. 

<d> "Bank obligation" means an obliga¬ 
tion, acceptable to CCC, of a U.8. bank, a 
foreign bank, an agency or branch bank, 
to pay to CCC in UJ3. dollars the amount 
of the account receivable, plus interest in 
accordance with J 1488.14. The bank ob¬ 
ligation shall be In the form of an irre¬ 
vocable letter of credit issued by a U.S. 
bank or a branch bank, or confirmed or 
advised by a U.8. bank or an agency or 
branch bank in accordance with 
4 1488.12. The bank obligation shall pro¬ 
vide for payment under the terms and 
conditions of the financing agreement 
and shall be payable not later than the 
date of expiration of the financing period 
or of the bonk obligation, whichever oc- 
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curs first. If payment is not received from 
other sources. 

(e> “CCC" means the Commodity 
Credit Corporation. U-8. Deportment of 
Agriculture. * 

(f) “earning charges" means storage. 
Insurance, and interest charges involved 
in the cost of storing the commodity be¬ 
fore delivery as provided for in the sales 
contract, and other lncidential costs as 
may be approved by the Assistant Sales 
Manager. 

<g> “Commercial risk" means risk of 
loss due to any cause other than a politi¬ 
cal risk. / 

fh) “Date of delivery" means the on¬ 
board date of the ocean bill of lading, or 
the date of airway bill. or. if exported by 
rail or truck, the date of entry shown on 
an authenticated landing certificate or 
similar document Issued by an official of 
the government of the Importing coun¬ 
try. or. if delivery is before export, the 
datefs) of the warehouse receipts or 
other evidence, acceptable to CCC, of de¬ 
livery' of the commodity to a warehouse. 

<0 “Date of sale" means the earliest 
date the exporter has knowledge that a 
contractual obligation exists with the 
foreign buyer under which a firm dollar 
and cent price has been established or a 
mechanism to establish the price has 
been agreed upon. 

(J) “Delivery" means the delivery* re¬ 
quired by the export sale contract to 
transfer to the Importer full or condi¬ 
tional title to the agricultural commod¬ 
ity. Delivery before export shall be at a 
warehouse In the U.S. acceptable to CCC. 
Delivery at point of export shall be f.aa. 
or f.o.b. export carrier at U S. ports, at 
U.S airports, at US. border points or 
exit or, if transshipped though Canada, 
at ports on the Great Lakes and on the 
St Lawrence River. 

<k» “Eligible commodities" means ag¬ 
ricultural commodities, including eligible 
cotton, produced in the United States and 
designated as eligible for export under 
CCC's Export Credit Sales Program in a 
USDA announcement. Commodities 
which have been purchased from CCC 
are eligible for export as private stock*. 
Exports of commodities pursuant to any 
CCC barter contract. PL-480. AID agree¬ 
ment, or direct loan by the Export-Im¬ 
port Bank are not eligible for financing 
under this program. Commodities deliv¬ 
ered prior to CCC receiving the sale reg¬ 
istration request in accordance with 
i 1488.4 are not eligible for financing un¬ 
der this program unless such financing 
is determined by the Vice President, CCC. 
or the Assistant Sales Manager to be in 
the interest of CCC. 

(1) “Eligible cotton" means Upland 
ad Extra long staple cotton grown in the 
United States: Provided . however , That 
reginned or repacked cotton, as defined in 
regulations of the U.S. Department of 
Agriculture under the U.S. Cotton Stand¬ 
ards Act (7 CFR 28.40), by-products of 
cotton such as cotton mill waste, motes, 
and linters, and any cotton that contains 
any by-products of cotton are not eligi¬ 
ble for export financing hereunder. CCC's 
determination as to the eligibility of cot¬ 
ton shall be final. 


im) “Eligible destination" means the 
country which is named In the financing 
agreement and which meets the licens¬ 
ing requirements of the UJ9. Department 
of Commerce. 

<n) “Eligible exporter'* or ‘‘exporter” 
means a person (1) who is engaged in the 
business of buying or selling commodities 
and for this purpose maintains a bona 
fide business office in the United States. 
Its territories or possessions, and has 
someone on whom service of judicial 
process may be had within the United 
States, (2) who is financially responsible, 
and <3> who is not suspended or de¬ 
barred from contracting or participating 
In any program financed by CCC on the 
date of issuance of the financing 
agreement. 

(o> “OGSM" means the Office of the 
General Sales Manager. U.S. Department 
of Agriculture. 

(p) “Financing agreement*' means the 
exporter’s request for a sale registration 
as approved by the Assistant Sales Man¬ 
ager. including the terms and conditions 
of the regulations in effect on the date 
of approval. 

(q> “Financing period'* means the 
specified number of months over which 
repayment is to be made. 8uch period 
shall start on the date of delivery or the 
weighted average delivery date of the 
commodities to be exported under the 
financing agreement and shall expire on 
the expiration of the bank obligation or 
the specified period over which repay¬ 
ment is to be made, whichever occurs 
first. 

(r) “Foreign bank" means a bank 
which is not a U.8. bank or an agency 
or branch bank, but Includes a foreign 
branch of a US. bank. 

(s) "Foreign importer'* or “importer" 
means the foreign buyer who purchases 
the commodities to be exported under a 
financing agreement and executes the 
documents evidencing the account re¬ 
ceivable assigned to CCC. 

(t) “GSM-5” means the regulations 
contained in this Subpart A. and supple¬ 
ments thereto, setting forth the terras 
and conditions governing the CCC Ex¬ 
port Credit Sales Program. 

<u> ’‘Political risk" means risk of loss 
due to a) Inability of the foreign bank 
through no fault of its own to convert 
foreign currency to dollars, or <2> non¬ 
delivery into the eligible destination of 
the commodity covered by a financing 
agreement through no fault of the for¬ 
eign bank or importer or exporter, be¬ 
cause of the cancellation by the govern¬ 
ment of the eligible destination of the 
previously issued valid authority to im¬ 
port such shipment Into the eligible des¬ 
tination. or because of the imposition of 
ony law or of any order, decree, or regu¬ 
lation having the force of law which pre- 
vents the Import of such shipment into 
the eligible destination, or <3> inability 
of the foreign bank to moke payment 
due to war, hostilities, civil war. rebel¬ 
lion. revolution. Insurrection, civil com¬ 
motion. or other like disturbance occur¬ 
ring In the eligible destination, or expro¬ 
priation. confiscation, or other like ac¬ 
tion by the government of the eligible 


destination country, or (4) failure of the 
foreign bank to make payment for any 
reason. If It is an instrumentality of or 
is wholly owned by the foreign gov¬ 
ernment. 

(v) “Port value" means the net 
amount of the exporter's sale price of 
the commodity to be exported under the 
financing agreement, basis f.a.s. or f.o.b. 
export carrier at U.S. ports, at U-8 bor¬ 
der points of exit, at U.S. airports if 
shipped by air, or if transshipped through 
Canada, at ports on the Great Lakes or 
on the St. Lawrence River. The port 
value shall not Include ocean freight for 
a cJif. sale or ocean freight and marine 
and war risk insurance for a c.Uf. sale 
but may include carrying charges as pro¬ 
vided for in the sales contract. The net 
amount of the exporter's sales price 
means the exporter's contract price for 
the commodities, on the basis stated 
above, less any payments made to the 
exporter and less any discounts, credits, 
or allowances by the exporter. 

<w> “Sale” means a contract to sell on 
credit U.S. agricultural commodities to 
be financed under GSM-5. 

(x> “United States" means the 50 
States, the District of Columbia, and 
Puerto Rico. 

(y) "U.S. bank" means a bank orga¬ 
nized under the laws of the United States, 
a State, or the District of Columbia. 

(x) “USDA announcement" means an 
announcement published monthly by the 
Ui3. Department of Agriculture <USDA>. 
and which includes the list of eligible 
commodities and interest rates under 
OSM-5. 

(aa) "Vice President, CCC" means the 
Vice President who Is the Oeneral Sales 
Manager. Office of the General Sales 
Manager. 

Financing Export Sales 
§ 1188.3 Onrral. 

When considering the extension of 
CCC credit for the purpose of financing 
agricultural commodities, CCC will take 
into account the extent to which CCC 
credit financing will: 

(l) Permit U.S. exporters to meet 
competition from other countries. 

(2) Prevent a decline in UJ3. commer¬ 
cial export sales. 

<3> Substitute commercial dollar sales 
for sales made pursuant to Pub. L. 480 or 
other concessional programs. 

(4) Result in a new use of the agricul¬ 
tural commodity in the importing coun¬ 
try. 

(5) Permit expanded consumption of 
agricultural commodities In the import¬ 
ing country and thereby increase total 
commercial sales of agricultural com¬ 
modities to the importing country. 

§ I 188 . t SulimiMtofi of mpifia for 
Mir rrgLtration». 

(a) An eligible exporter shall submit a 
request for a sale registration for financ¬ 
ing to the office specified in $ 1488.22. 

(b) Requests for sale registrations 
shall be in writing. If such a request Is 
made by telephone, it must be confirmed 
by letter or wire. 
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<c) The total amount requested to be 
registered under a sale shall not exceed 
the sale contract value, including the 
upward tolerance. If any. 

<d) Requests for sale registration shall 
incorporate by reference all terms and 
conditions of GSM-5. The following In¬ 
formation shall also be included In the 
exporter's request for a sale registration: 

(V The name, class, grade, or quality, 
as applicable, and quantity of the com¬ 
modity to be exported. 

(2 > The country of destination, 

i3> The port value of the commodity 
to be exported and the sale contract 
tolerance, if applicable. 

(4) The date of sale and exporter's 
sale number. 

(5) The date of delivery or the period 
for delivery and the month in which ap¬ 
plication for payment will be submitted. 

(6) The financing period. 

<7) Whether the bank obligation as¬ 
suring payment of the account receiva¬ 
ble will be issued by a U.8. bank, branch 
bank, or foreign bank. If it will be Issued 
by a foreign bank, its name and address, 
and the name of the confirming UJ9. 
bank, branch bank, or agency bank (if 
approved as provided in 5 1488.12b>. and 
the percentage of confirmation. 

(8> The name and address of the for¬ 
eign importer. 

(9) If delivery of the commodity to be 
exported is before export, the name and 
address of the warehouse to which de¬ 
livery is to be made. 

(10) If the commodity will be sold 
through an intervening purchaser, the 
name and address of the intervening 
purchaser, and a statement that the sale 
of the commodity is or will be condi¬ 
tioned on its resale by the intervening 
purchaser and tliat the commodity will 
be shipped directly to the foreign im¬ 
porter in the destination country speci¬ 
fied in paragraph <d) (2) of this section 
pursuant to a contract in which the for¬ 
eign importer agrees to pay the U.S. ex¬ 
porter the amount to be financed in 
accordance with the terms of OSM-5 
financing agreement. 

(11) Any additional information as 
determined by CCC. 

8 1 188.5 AwrpbniT of *«fc rrgi*tr»)> 
lion*. 

<a> Upon receiving a request for a sale 
registration complying with the appli¬ 
cable provisions of this Subpart, the As¬ 
sistant Sales Manager may approve the 
registration of the sale. If approved, the 
exporter will be notified in writing of the 
financing agreement number which will 
constitute notice that the sale is regis¬ 
tered and eligible for financing. 

<b) A sale entered into prior to the date 
that financing becomes available will not 
be eligible for financing unless such sale 
is made contingent upon the availability 
of CCC credit or unless CCC determines 
that acceptance of such sale would be tn 
the Interest of the program objectives. 

(c) CCC reserves the right to reject 
any and all requests for sale registration. 

(d) The registration of a sale shall 
create a financing agreement between the 
exporter and CCC which shall consist of 


the exporter s request for a sale registra¬ 
tion, CCC’s acceptance of the sale regis¬ 
tration. the applicable terms and condi¬ 
tions of this Subpart, including amend¬ 
ments and supplemental announcements 
hereunder which are in effect on the date 
of approval. 

<e> The financing agreement may con¬ 
tain such terms and conditions, not in¬ 
consistent with GSM-5, as arc deemed 
necessary in the interest of CCC. 

(f) An exporter shall promptly notify 
the Assistant Sales Manager when he is 
unable to fulfill his obligations under any 
sale registered with CCC. 

9 1488.6 Amendment* to fin»ncit;i; 
agreement. 

The financing agreement may be 
amended provided such amendment is in 
conformity with OSM-5 at the time of 
amendment and is determined to be in 
the interest of CCC. Amendments may 
include extension of the period for de¬ 
livery or the period for export, and 
change in the interest rate. After the 
commodity has been delivered. CCC will 
consider requests to Increase the amount 
of the sale registration value for any 
quantity within the tolerance in the sales 
contract and for carrying charges pro¬ 
vided such requests relate to the same 
sale as originally registered with CCC. 

§ I 188.7 Expiration of period(•) for 
delivery and/or export* 

(a> Unless delivery by the exporter to 
the Importer is made within such period 
as may be provided in the financing 
agreement or any amendment thereof, or 
under paragraph tb) of this section, the 
financing agreement will no longer be 
valid. 

(bi If the Assistant Sales Manager de¬ 
termines that delay In delivery was due 
solely to causes without the fault or neg¬ 
ligence of the exporter, the period for 
delivery may be extended by CCC by the 
period of such delay. 

(c) If delivery is made before export 
under the terms of the financing agree¬ 
ment. failure to export within the period 
specified therefor In the financing agree¬ 
ment shall constitute a breach of the 
financing agreement. In such case. If full 
payment under the bank obligation or 
account receivable has not been received, 
the account receivable and the bank ob¬ 
ligation shall, at the option of the As¬ 
sistant Sales Manager, become Immedi¬ 
ately due and payable, and liquidated 
damages shall be payable in accordance 
with f 1488.11. 

Documents Required for Financing 

§ 1 188.8 IWiimcnt required nftrr de¬ 
liver y. 

(a) CCC will purchase an exporter's 
account receivable only if the Treasurer. 
Commodity Credit Corporation. United 
States Department of Agriculture. Wash¬ 
ington, DC. 20250. receives the docu¬ 
ments specified In paragraphs (b) 
through (e) of this section within forty- 
five days, or any extension thereof by 
the Treasurer or Assistant Treasurer, 
CCC, after date of delivery of commodi¬ 
ties exported or to be exported under the 
financing agreement. 


(b) The exporter shall submit a "Com¬ 
bined Application for Disbursement. As¬ 
signment of Account Receivable and Cer¬ 
tification" which shall include: 

(1) A written application for disburse¬ 
ment. showing the financing agreement 
number and the port value of the com¬ 
modity delivered. 

(2) An assignment of the account re¬ 
ceivable arising from the export sale, in 
form and substance acceptable to CCC. 

(3) The exporters certification <i> 
that he has entered into a contract to 
sell an eligible commodity; (il> of the 
date of sale, the gTade, quality, quantity, 
agreed upon price for the commodity and 
payment terms and interest in accord¬ 
ance with the financing agreement; (liii 
that he has in his files documents evi¬ 
dencing the export sale contract and the 
obligation of the importer to him for the 
financed portion of the export sale and 
will retain and furnish them to CCC on 
demand until 3 years after the end of 
the financing period. <iv) that agricul¬ 
tural commodities of the grade, quality, 
and quantity called for in the exporter's 
sale as registered with CCC have been 
delivered to the foreign importer: and 
(v> that he know's of no defenses to the 
account receivable assigned to CCC. 

(c) A copy of the sales invoice to the 
foreign importer, or, if the commodity 
has been sold through an intervening 
purchaser, a copy of the exporter's sales 
invoice to the intervening purchaser and 
of the intervening purchaser's sales in¬ 
voice to the foreign importer. 

(d> Either (1) a copy of the docu¬ 
ment evidencing export provided for in 
f 1488.9 and. If the consignee is other 
than the foreign importer named in the 
financing agreement, such additional in¬ 
formation as CCC may request to show 
that export was made in accordance with 
the instructions of, or the export sale 
contract with, the foreign importer, or 
(2) If delivery is before export, docu¬ 
ments acceptable to CCC evidencing de¬ 
livery of the commodity to the Importer 
or his agent. 

(e) A bank obligation or obligations 
in accordance with $ 1488.7(c), f 1488.10 
J 1488 12 and paragraph (1) of Urn sec¬ 
tion. naming CCC as beneficiary, in form 
and substance acceptable to CCC, cover- 
bjg the amount of the application for 
disbursement, citing the financing agree¬ 
ment number: and providing for the 
payment of Interest in accordance with 
i 1488.14. 

(f) On receipt of the documents de¬ 
scribed in paragraphs (b) through (e> 
of this section, the Treasurer, CCC will 
pay promptly to the exporter the amount 
of the account receivable or the dollar 
amount of sales registered in accordance 
with 4 1488.5. whichever is the lesser. 

<g> If an acceptable application for 
disbursement and the supporting docu¬ 
ments described in paragraphs «b) 
through (€> of this section have not 
been received by CCC within 45 days 
from the date of the delivery, or any ex¬ 
tension thereof by the Treasurer or As¬ 
sistant Treasurer, CCC. the financing 
agreement shall be void. 

(h) If. under the financing agree¬ 
ment, delivery Is made before export 
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documents evidencing export as provided 
in § 1488 9 shall be submitted to the As¬ 
sistant Sales Manager within 20 days 
after delivery to export carrier. 

(1) If for any reason a draft drawn 
under a foreign bank obligation Is dis¬ 
honored or if the issuing bank is in¬ 
solvent. in bankruptcy, in receivership, 
or in liquidation, or has made an assign¬ 
ment for the benefit or creditors, or 
for any other reason discontinues or 
suspends payments to depositors or cred¬ 
itors. or otherwise ceases to operate on 
an unrestricted basis, any balance due on 
the account receivable assured bv the ob¬ 
ligation Issued by such bank shall, at the 
option of CCC. become immediately due 
and payable. CCC may permit the sub¬ 
stitution of another acceptable foreign 
bank obligation covering such balance 
due if confirmed in accordance with 
3 1488 12 

§ 1188,') Evidence of export. 

(a> If the commodity Is exported by 
rail or truck, the exporter shall furnish 
to the Treasurer. CCC. one copy of the 
bill of lading covering the commodity ex¬ 
ported, certified by the exporter as being 
a true copy, and an authenticated land¬ 
ing certificate or similar document issued 
by an official of the government of the 
country to which the commodity is ex¬ 
ported. showing the quantity, the gross 
landed weight of the commodity, the 
place and date of entry, and the name 
and address of both the exporter and the 
importer. 

<b> If the commodity is exported by 
ocean carrier, the exporter shall furnish 
to the Treasurer, CCC. one non-nego¬ 
tiable copy or photo copy or other type 
of copy of either (1 > an on-board ocean 
bill of lading or <2> an ocean bill of 
lading with an onboard endorsement, 
dated and signed or initialed on behalf of 
the carrier. The bill of lading must be 
certified by the exporter as being a true 
copy and must show the quantity. the 
date and place of loading the commodity, 
the name of the vessel, the destination of 
the commodity and the name and ad¬ 
dress of both the exporter and the im¬ 
porter. 

<c) If the commodity is exported by 
aircraft, the exporter shall furnish to the 
Treasurer. CCC. one non-negotiable copy 
of an airway bill, dated and signed or ini¬ 
tialed on behalf of the carrier. The air¬ 
way bill must be cent fled by the exporter 
as being a true copy and must show the 
date and place of loading the commodity, 
the name of the airline, the destination 
of the commodity, and the name and ad¬ 
dress of both the exporter and the im¬ 
porter. 

(d) If the exporter is unable to supply 
documentary evidence of export as spec¬ 
ified in this section, he shall submit 
such other documentary evidence as 
may be acceptable to CCC. 

(e) For commodities transshipped 
through Canada via the Great Lakes or 
the St. Lawrence River, the exporter 
shall certify that the commodity trans¬ 
shipped was produced in the United 
States. 


Documents Required After Financing 

{ 1188.10 Evidence of miry inlo coun¬ 
try of destination. 

(a) Commodities exported under a 
financing agreement must enter the des¬ 
tination country specified in the financ¬ 
ing agreement. 

(b) For a financing agreement under 
which the financing period is in excess 
of 12 months, within 90 days, or such 
extension of time as may be granted in 
writing by the Assistant Sales Manager, 
following shipment from the United 
States of any agricultural commodity ex¬ 
ported under the financing agreement, 
the exporter shall furnish to the office 
specified in 3 1488.22, documentary evi¬ 
dence verifying entry of the commodity 
Into the country of destination specified 
in the financing agreement. The docu¬ 
mentary evidence must (1) identify the 
agricultural commodity (or permit iden¬ 
tification through supplementary docu¬ 
ments also furnished) as that exported 
under the financing agreement. (2) 
state the quantity and date of entry of 
the commodity into ‘ the destination 
country, and <3) be signed by <i) a cus¬ 
toms official of the destination country, 
or (11) the importer, or (iU) a represent¬ 
ative of an Independent superintending 
or controlling firm. 

<c> When the commodity enters the 
country of destination in bond, a state¬ 
ment by the importer will be acceptable 
which (l) identifies the commodity as 
that exported under the financing agree¬ 
ment, (2) states the quantity of the 
commodity entered under bond and date 
of entry into the destination country, 
and (3) certifies that the commodity will 
be withdrawn from bonded storage at 
a later date for consumption in the 
destination country. 

(d> If the evidence of entry is in 
other than the English language, the ex¬ 
porter shall also provide an English 
translation thereof. 

(e) Failure to furnish, within the 
time specified, evidence of entry of the 
commodity into the country of destina¬ 
tion shall constitute prima facie evi¬ 
dence of failure to enter or to cause 
the entry of the commodity into such 
country as required. In such case, the 
financing agreement may be terminated 
by the Assistant 8ftlcs Manager, and if 
full payment under the bank obligation 
or account receivable has not yet been 
received, the bank obligation and the 
account receivable shall at the option of 
CCC. become due and payable and liq¬ 
uidated damages shall be payable in ac¬ 
cordance with I 1488.11. The remedy 
herein provided shall not be exclusive 
of other rights available to the Federal 
Government if the commodity enters a 
country other than that specified in the 
financing agreement. 

Delivery Requirements 

§ 1488.11 Liquidated damnpw. 

Failure of the exporter to export or 
cause to be exported, within the period 
provided therefor, any agricultural com¬ 


modity financed, when delivery is made 
before export under the terms of the fi¬ 
nancing agreement, or failure of the ex¬ 
porter to enter or cause the entry of. 
such commodity into the country of des¬ 
tination. shall constitute a breach of 
the financing agreement which will re¬ 
sult in serious and substantial damage 
to CCC and to Its program. Since it will 
be difficult, if not Impossible, to prove 
the exact amount of such damage, the 
exporter shall pay to CCC promptly on 
demand, as reasonable compensation 
and not as a penalty, liquidated damages 
in lieu of probable actual damages, as 
follows: (a) For each day of delay tn 
exportation after the final date for ex¬ 
portation, when delivery is made before 
export under the terms of the financing 
agreement. .15 percent of the amount 
financed under the financing agreement 
for the commodity not exported: 'b> for 
failure to export or cause exportation, 
when delivery Is made before export un¬ 
der the terms of the financing agree¬ 
ment, 5 percent of the amount financed 
under the financing agreement for the 
commodity not exported; <c) for fail¬ 
ure. after exportation, to enter or cause 
the entry of the commodity into the 
country of destination, at the rate of 5 
percent a year of the amount financed 
under the financing agreement for such 
commodity from the start of the financ¬ 
ing period until payment to CCC or the 
amount financed: Provided however. 
That the aggregate of all amounts as¬ 
sessed under this 3 1488.11 with respect 
to the same commodity shall not exceed 
5 percent of the amount financed for 
such commodity. Liquidated damages 
shall not be assessed: under paragraph 
(a> of this section If the Assistant Sales 
Manager determines that the delay was 
due to such causes as acts of God or 
government or public enemy, fires, 
floods, epidemics, quarantine restric¬ 
tions strikes, freight embargoes, or un¬ 
usually severe w f eather: under <b> of this 
section if the Assistant Sales Manager 
determines that failure to export was 
due to loss, damage, destruction or de¬ 
terioration of the commodity or act of 
God or government or public enemy; 
and under paragraph (c) if this section 
if the AssUtant Sales Manager deter¬ 
mines that failure to enter or cause the 
entry of the commodity into the country 
of destination was due to loss, damage, 
destruction or deterioration of the com¬ 
modity or act of God or government or 
public enemy. 

Bank Obligations and Repayment 

§ 1 188.12 Coverage of bonk oMiga* 
tlnn«. 

(a) U.S. banks and branch banks 
shall be liable Without resrard to risk for 
payment of bank obligations issued by 
them. 

(b) An obligation issued by a foreign 
bank must be confirmed and advised, as 
provided in paragraphs (c>, (d), (e), 
and (f) of this section, by a U JB. bank 
or a branch bonk, or may be confirmed 
by an agency bank when determined by 
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the President or Vice President. COC, 
after consultation with the Controller. 
CCC, to be in the interest of COC. 

(c> A US. bank must confirm the full 
amount of an obligation issued by its 
foreign branch. CCC will hold the U.8. 
bank liable for payment without regard 
Vo risks. 

<d) If a branch bank confirms an ob¬ 
ligation issued by its home office, or by 
another branch of its home office, it must 
confirm the full amount thereof. CCC 
will hold the branch bank liable for pay¬ 
ment without regard to risks. 

<e) If CCC accepts an agency bank 
confirmation of a foreign bank obliga¬ 
tion. It must be for the full amount 
thereof without regard to risks and will 
be subject to such terms and conditions 
as may be contained in the financing 
agreement. CCC will not accept an 
agency bank confirmation of an obliga¬ 
tion issued by its home office, or by a 
branch of its home office. 

(f) Except as provided in paragraphs 
<c) and <d> of this section, if a U.8. 
bank or a branch bank confirms on ob¬ 
ligation Issued by a foreign bank. It must 
confirm at least 10 percent pro rata and 
must advise the remainder of the for¬ 
eign bank obligation. The percentage of 
confirmation shall be the same for both 
the account receivable and the interest 
portions of the obligation. For the con¬ 
firmed amount. CCC will hold the U.S. 
bank or branch bank liable for com¬ 
mercial risks but not for political risks. 
For the advised amount. CCC will not 
hold the U.8. bank or branch bank liable 
without regard to risks for all amounts 
not recovered from the U.S. or branch 
bank. 

<g> Under special circumstances, on 
application in writing, the Vice Presi¬ 
dent. CCC. may reduce or waive require¬ 
ment for 10 percent confirmation by a 
U.S. or branch bank, but a bank will not 
be relieved of any obligation it 
undertakes. 

<h) Any bank obligation which pro¬ 
vides for a bank acceptance of a time 
draft by CCC (banker's acceptance) 
shall not be acceptable to CCC. 

(i) CCC will consent to cancellation 
or reduction of a bank obligation to 
the extent of any payment it receives 
from other sources of amounts other¬ 
wise payable under such bank obligation. 

<J) Collection of accounts receivable 
purchased under GSM-5 will be effected 
through the issuance by CCC of sight 
drafts against the bank obligations, but 
this method of collection shall not be 
exclusive of any other collection proce¬ 
dures or rights available to CCC. 

8 I 188.13 CCC draft*. 

CCC will draw one draft for each pay¬ 
ment due under bank obligations. If any 
portion of a CCC draft is dishonored, 
the U.S. bank or bfanch bank shall re¬ 
turn the dishonored draft together with 
its statement of the reason for non¬ 
payment. If a draft which is drawn 
under a partially confirmed bank obli¬ 
gation is dishonored. CCC will replace 
the draft with separate drafts for the 


confirmed and unconfirmed portions at 
the request of the confirming bank. 8uch 
replacement shall not alter the confirm¬ 
ing banks obligation for timely pay¬ 
ment to CCC of the confirmed portion 
of the credit. For confirmed amounts, 
except as provided in i 1488.12 (c) and 
<d). a UB. or branch bank may request 
refund from CCC of the amount paid 
if it certifies to CCC that it Is unable 
to recover funds from the foreign bank 
due to a stipulated political risk which 
existed on the date payment was made 
to CCC under the draft. If CCC finds 
that inability to recover funds was due 
to such a political risk, the refund shall 
be promptly made together with interest 
at the Federal Reserve Bank of New 
York discount rate from and including 
the date payment was originally made 
to CCC but not Include the date of re¬ 
fund by CCC. For unconfirmed amounts, 
remittance to CCC shall be considered 
final, and the U.S. bank or branch bank 
shall not thereafter have recourse to 
CCC. 

§ 1488.14 Intrrrat charge*. 

The account receivable assigned to 
CCC and the related bank obligation<s) 
shall bear interest as specified In this 
section. Rates of interest applicable to 
financing agreements shall be published 
in a USD A announcement. The interest 
rate applicable to that portion of an ac¬ 
count receivable for which payment is 
assured by a bonk obligation issued or 
prorata confirmed by a U.S. bank shall 
be lower than the interest rate applicable 
for the remainder of the account receiv¬ 
able. The interest rate applicable to that 
portion of an account receivable the 
payment of which is assured by a bank 
obligation issued or prorata confirmed by 
a branch bank shall, when determined 
by the President or Vice President, CCC. 
after consultation with the Controller, 
CCC. to be in the interest of CCC. 
be lower than the interest rate appli¬ 
cable for the remainder of the ac¬ 
count receivable. The interest rates 
applicable to accounts receivable the 
payment of which is assured by an 
agency bank confirmation may. when 
determined by the President or Vice 
President, CCC. after consultation 
with the Controller. CCC. to be in the 
interest of CCC, be lower than the In¬ 
terest rate applicable for the remainder 
of the account receivable. The Interest 
rate applicable will be the rate in effect 
on the date CCC receives the sale regis¬ 
tration request under f 1488.4. Interest 
shall accrue on the account receivable 
from the date of delivery or the weighted 
average delivery date of the agricultural 
commodities delivered under the financ¬ 
ing agreement to the date of payment, or 
to the date of expiration of the financ¬ 
ing period, or to the date of expiration of 
the bank obligation, whichever occurs 
first, and shall be payable as specified in 
the financing agreement. Thereafter, in¬ 
terest shall accrue on any unpaid part 
of both the principal and interest due as 
of such expiration date. 


§1188.15 \(!v.uut [Miwnmi. 

If. before expiration of the financing 
period, the exporter or the U45. bank or 
the agency or branch bank accepts pay¬ 
ment from or on behalf of the foreign 
Importer of any’ part of the account re¬ 
ceivable, it shall be remitted promptly 
to CCC. Such prepayment shall be ap¬ 
plied first to Interest on the unpaid 
balance of the account receivable to the 
date CCC receives such prepayment and 
then to the principal. 

§ 1183.16 IJiiliilily fop payment. 

If delivery Ls made within the cover¬ 
age of the bank obligation (s) submitted 
in accordance with ft 1488.8, CCC will 
look to the obligating bank or banks And 
the foreign importer, rather than to the 
exporter or intervening purchaser, for 
payment of all amounts due at maturity 
of the account receivable and of the bank 
obligation(s), but the exporter and the 
Intervening purchaser shall remain 
liable for any loss arising from breach 
of any contractual obligation, certifica¬ 
tion or warranty made by them pursuant 
to the financing agreement, and the ex¬ 
porter shall remain liable for any 
amounts not covered by the bank obli¬ 
gation which are owing to CCC. and any 
remittance or refund required by 
f 1488.15 and $ 1488.18, together with In¬ 
terest thereon at the rate specified in 
the documents evidencing the account 
receivable, as well as for any liquidated 
damages provided for In | 1488.11. The 
liability of the bank and the importer 
under their respective obligations shall 
be several. 

Miscellaneous Provisions 
§ 1188.17 Alignment. 

The exporter shall not assign any 
claim or rights or any amounts payable 
under the financing agreement, in whole 
or in part, without written approval of 
the Vice President. CCC. or the Con¬ 
troller. CCC. 

§ 1188.18 (4>vcnittil ui;uin*l mrtinc<nl 
frr*. 

The exporter warrants that no person 
or selling agency has been employed or 
retained to solicit or secure the financing 
agreement on an agreement or under¬ 
standing for a commission, percentage, 
brokerage, or contingent fee. except bona 
fide employees or bona fide established 
commercial or selling agencies main¬ 
tained by the exporter for the purpose of 
securing business. For breach or viola¬ 
tion of this warranty, CCC shall have the 
right, without limitation on any other 
rights it may have, to annul the financ¬ 
ing agreement without liability to CCC. 
Should the financing agreement be an¬ 
nulled, CCC will promptly consent to the 
reduction or cancellation of related bank 
obligations except for amounts out¬ 
standing under a financing agreement. 
Such amounts shall, on demand, be re¬ 
funded to CCC by the exporter. 
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§ I 1118.19 Shipment of romni on 

railing at Cuban anil North 
Vietnnnir*** port*. 

Any commodity exported under a fi¬ 
nancing agreement shall not be shipped 
from the United States, or transshipped 
through Canada via ports on the Great 
Lakes or on the St Lawrence River, on 
a vessel which has called at a Cuban port 
on or after January 1.1983. or at a North 
Vietnamese port on or after January 25. 
1966 r unless a special waiver Is granted 
by the Maritime Administration. Com¬ 
modities shipped on such vessel shall not 
be considered to have been exported un¬ 
der the financing agreement. 

§ 1188.20 Official* not to lirorfit. 

No member of or delegate to Congress, 
or Resident Commissioner, shall be ad¬ 
mitted to any share or part of the financ¬ 
ing agreement or to any benefit that 
may arise therefrom, but this provision 
shall not be construed to extend to the 
financing agreement If made with a cor¬ 
poration for its general benefit. 

§ I ffUl.21 K\porlpr*^ record* and ac¬ 
count*. 

CCC shall have access to and the right 
to examine any directly pertinent books, 
documents, papers and records of the ex¬ 
porter involving transactions related to 
the financed export credit sale until the 
expiration of three years after the end 
of the financing period. 

§ I inn.22 (!ommnnifa(k>M. 

(a> Unless otherwise provided, written 
requests, notifications, or communica¬ 
tions by the applicant pertaining to the 
financing agreement shall be addressed 
to the Assistant Sales Manager. Com¬ 
mercial Export Programs. Office of the 
General Sales Manager. U.S. Depart¬ 
ment of Agriculture. Washington. D.C. 
20250. 

SUPPLTMENT I BtD BREEDING CATTLE 

Section 

A. Additional deft nit Ions. 

B. Submission of requests for sale regis¬ 
trations. 

C. Additional documents required after 
delivery. 

D. Miscellaneous (identification, quality, 
certification). 

E. Dual purpose breeds (standards appli¬ 
cable). 

Exhibit T> Females (general breed and 
health requirements). 

Exhibit II—Bulla (general breed and 
health requirements). 

Appendix I—Performance Testing. 

Appendix II—Specification for Official D.8. 
Standards for Grades. 

A ADDITIONAL D EFINITI ONS 

1. “Port value* means the net amount of 
the exporter's sales price tor beef breeding 
cattle to be exported under the financing 
agreement, basis f an. or f.oJb. export carrier 
at U.3. port*, at 05. border points of exit, 
or at U-8. airports If Shipped by air. The 
point of exportation for animals shall be 
designated by the Animal, and Plant Health 
Inspection Service (APIU8). 05. Depart¬ 
ment of Agriculture. The port value shall 
not include the ocean freight for a c. A f. sale 
or ocean freight and marine and war riak 
Insurance for a cJJ. sale, and shaU also not 
include any animal care or servicing cost 


incurred after such animals are loaded aboard 
the export carrier. The net amount of the 
exporter's sales price meanj the contract 
price for the animals lees any payments 
made by the importer and lees any discounts 
credits, or allowances to the Importer. Such 
net amount shall not exceed (a) for regis¬ 
tered bulls. $2000 each or. with prior approval 
or the Assistant Sales Manager for com¬ 
mercial Export Programs, $5,000 If perform¬ 
ance has been superior u> the performance 
records specified In Exhibit II to this sup¬ 
plement; (b) for registered femalce. $1,000 
each or. with prior approval of the Assist¬ 
ant Sales Manager for Commercial Export 
Programs. $1,500 If performance lias been 
superior to the performance records spec¬ 
ified In Exhibit I to this supplement: (c) for 
nonregistcred females, and average, for the 
sale, of $750 each or. with prior approval of 
the Assistant Sales Manager for Commercial 
Export Programs. $1,000 If performance has 
been superior to the performance records 
specified In said Exhibit I. The difference, if 
any. between the maximum net amount spec¬ 
ified in (a), (b). or (c) of this paragraph 

A. l. and the contract price for the individ¬ 
ual animal, if registered, or the average 
contract price for the Individual animal, If 
nunregistered, shall not be Included as 
part of the port value. 

2. “Producer" means the person holding 
legal title to the animal at time of birth and 
who has had continuous ownership of such 
animal until sold for export under an ap¬ 
proved financing agreement. 

3. “Bred female" means either a bred heifer 
or bred cow as set forth in Exhibit I, Option 

B. which has been certified to an pregnant at 
the time of Inspection. 

4. “Breeder*' means the person holding le¬ 
gal title to the female animal at the time 
she was served to qualify such animal here¬ 
under as a bred female. 

6. “Eligible animal’* means an animal which 
moots all the following requirements: 

(a) The animal roui*t be the progeny of a 
nationally recognised beef cattle breed (Ex¬ 
hibits I and II): 

(b) The animal must have been owned by 
a person who had continuous title to such 
animal for a period of at least 00 days im¬ 
mediately before acquisition by the exporter, 
unless the exporter is the producer of the 
animal. 

(c) The animal must, at the time of ex¬ 
port. be Individually identified by an carta*, 
a legible ear tattoo symbol, or a firebrand 
and ranch holding brand symbol acceptable- 
to USD A testing authority as an authentic 
Identification symbol for such animal. The 
term “Identification number (a)** as used 
herein shall also Include ear tattoo symbol 
and firebrand and ranch holding brand 
symbol 

(d> The animal must qualify under the 
specifications of Exhibit 1 for remales and 
Exhibit II for bulls 

0. “Registered animal" means an eligible 
animal which the appropriate nattanal breed 
association has officially registered or other¬ 
wise classified as a purebred animal of that 
breed. Such animal must be marked with a 
legible tattoo or brand which correspond* 
with the number shown in the certificate of 
registration or other official document Issued 
by the appropriate national breed association. 

7. "Nonregistcred animal" means an eligi¬ 
ble animal, whether or not purebred, which 
la predominantly of the color characteristics 
and body conformation of the beef breed 
stated In the contract between the exporter 
and the Importer. (See Exhibits I and n.) 

a, submission or requests fob oaijc 

■ EGESTKATIONS 

1, In addition to the information required 
by S 14854(c) (I) through (11), the request 


for a sale registration for financing export 
credit sale* of beef breeding cattle shall In¬ 
clude the following: 

(a) A general description by breed of the 
animals to be exported, separately describ¬ 
ing the animals under the following classes; 

(1) Registered bulls* 

(2) Registered bred females; 

(3) Registered unbred females; 

(4) Nonregistcred bred females; and 

(5) Nonregistcred unbred females 

(b) A statement that such animals will 
conform to the general specification require* 
xnenta set forth In Exhibits I or II. as applic¬ 
able to the class of animals to be exported. 

2. In addition to the con*!derations speci¬ 
fied In f 1488 3. a financing period in excess 
of 12 months but not in excess of 36 months 
for beef breeding cattle may be justified 
when it will result In the use bv the Impor¬ 
ter. or by purchasers from the Importer, of 
the animals in the destination country under 
conditions which will promoto expanded de¬ 
mand for additional breeding animals or feed 
stuffs from the United States. 

C. ADDITIONAL DOCUMENTS HfcQt UIXD AIT EX 
DELIVERY 

In addition to the documents specified In 
« 1488 8 (b) through (e). the exporter *hall 
submit the following document* to the 
Treasurer. Commodity Credit Corporation: 

t. Separate animal Identification lists for 
registered animals and for nonregistered ani¬ 
mals. containing the following information: 

(a) Identification number: 

(b) Pot each registered animal, shown sep¬ 
arately opposite the Identification number, 
the sales price aa specified in the sales In¬ 
voice: 

(c) Pot nonregistcred animats, shown for 
each lot group by identification number, the 
average sales prloe per animal based on the 
sales invoice for such nonregistcred animals. 

2. Performance record* for animals for 
which a higher maximum port value has been 
approved by the Assistant Sales Manager for 
Commercial Export Programs as provided In 
paragraph AX 

8. A certification by the exporter that ani¬ 
mals of the description In the exporter’s 
soles contract have been delivered, and that 
the exporter knows of no defenses to the ac¬ 
count receivable assigned to CCC. 

4. A certification by the exporter that the 
documents specified in paragraph D of thb* 
Supplement have been rurnLshed to the 
Importer 

D. MISCELLANEOUS 

The following documents or certifications, 
as applicable, shall be furnished to the Im¬ 
porter by the crporter: 

1 The certificates Issued by an agent of 
the Agricultural Marketing Service (AMS), 
U.S. Department of Agriculture, as to official 
registration of the animal (a) and listing the 
identification number(s) and corresponding 
registration certificate numbcT(a) for each 
registered animal showing that such numbers 
have been verified aa legible and accurate for 
such animal, and that the person holding 
legal title to the animal at the time of export 
sale has appropriately executed such certifi¬ 
cate for transfer to the party designated by 
tbo Importer, (See Exhibit I or n.) 

2. A certification by the breeder of female* 
sold as “bred females" showing the identifi¬ 
cation numbers* and stating that the service 
bull was a registered bull of the same beef 
cattle breed as the female to which bred. (Seo 
Exhibit I.) 

3, The certificate Issued or endorsed by 
Veterinary Services. Animal and Plant Health 
Inspection Service, listing the identification 
number(s) and showing that such animal 
has been Inspected for compliance with 
“Health" requirements. (See Exhibit I or 
IT.) 
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4. The certificate* * Issued by the Agricul¬ 
tural Marketing Service anting the identifica¬ 
tion number (s) for each animal showing for 
such animal compliance with breed, age. 
weight, and conformation grade, for the 
class, as shown in Exhibit X or II. as 
applicable. 

5. Certificates issued by a veterinarian ac¬ 
credited by the Animal and Plant Health In¬ 
spection Service, showing that bred females, 
sold as such, were examined and found to be 
with calf at time of inspection. 

0. A semen certification by a veterinarian 
accredited by the Animal and Plant Health 
inspection Service, for bulls over one year 
of age, except that for Santa OertnidU and 
Brahman cattle the certification shall be for 
bulls over 18 months of age. 

X. DUAL FUKPOtt »*m>» 

When dual purpose breeds 1 are eligible for 
financing under the provisions of both Sup¬ 
plement I and Supplement II to GSM-6, as 
revised, the exporter has the option of quali¬ 
fying such animals under the provisions of 
either supplement. Such option must be 
stated in the request for a sale registration 
filed purruant to I 1488.4 In the event such 
dual purpose breeds are sporoved for export 
hereunder, the provisions of this supplement 
shall apply. 

Exhibit I to Qxjrnxmorr I 

VSDA Approved Beef Breeding Cattle Ex¬ 
port Specifications — Females, Option A (to be 
specified by purchaser) : 

1. Registered. 1 

8US8 

a Angus. 

b Hereford. 

c. Polled Hereford. 

d. Charolafc*. 

e. Santa Gcrtrudts. 

f. Shorthorn. 

K Polled Shorthorn. 

h Brahman. 

I. Milking Shorthorn.* 

1 Red Poll.* 

k. Other beef cattle breeds having a reg¬ 
istry Association in the U.8. 

2. Non registered.* 

PXXDOMINANT BIUTKO 

Specify from breed above. 

Option B (to be specified bp purchaser): 

AOS * 

1. Calf—(7 to 12 months). 

2. Yearling Open—< 12 to 18 months). 

3 Heifer Open—(18 to 24 months). 

4. Bred Heifer—(18 to36 months). 

6. Bred Cow—(24 to 48 months). 

6 Mature Cow—(24 to 48 months) • 

General Requirements: 

A. Health* 

1 Tested negative for tuberculosis within 
30 days of loading aboard export carrier. 

2. 'rested negative for brucellosis within 
30 days of loading aboard export carrier, or 
U an official vaccinate under 30 months of 

3 Certified that the United States is a 
country where foot-and-mouth disease has 
not existed since 1922, contagious bovine 
pleuropneumonia has not existed since 1892, 
and rinderpest has never occurred. 

4 Animals come from farms that have 
not been under State or Federal quarantine 


1 Milking Shorthorn and Red Poll 

* Animals must be officially registered with 
the appropriate National Breed Association 
and be so certified by AMS agent. 

■Dual Purpose Breeds (see paragraph E, 
Supplement I or II). 

* Non mastered animals will be certified for 
breed by the AMS agent. 


for any communicable disease during the 
past year. 

6. Animals have been Inspected, and found 
sound (including freedom of blindness, 
structural defects, etc.), free of evidence of 
communicable disease and exposure thereto, 
and free of mite*, ticks and ringworm or 
freed from the same. 

B. Minimum Weight. 7 

1. Calf—(7 to 12 months), 400 pounds. 

2. Yearling Open—(12 to 18 months), 600 
pounds. 

3. Heifer Open—(18 to 24 months), 600 
pounds. 

4. Bred Heifer—(18 to 24 months). 700 
pounds; <24 to 36 months). 800 pounds. 

6. Bred Cow—(24 to 36 months). 800 
pounds; (36 to 48 months). 960 pounds. 

6. Mature Cow—(24 to 36 months). 800 
pounds; (36 to48 months*, 950 pounds.* 

C Minimum Conformation. Choice.’ 

All nonregistored females must be de¬ 
horned or naturally polled unless otherwise 
specified in the request for a sale registra¬ 
tion. Horn stubs in excess of one inch will 
not be acceptable on dehorned cattle. 

D. Performance Records .* (Optional, un¬ 
less specified.) (Bee attached Appendix I to 
Exhibits I and II) 

1. Minimum adjusted daily gain to wean¬ 
ing 1.6 pounds/'day. 

2. Minimum adjusted dally gain to wean¬ 
ing of offspring 1.6 pounds/day (If appro¬ 
priate). 

E. Statement of Service or Other Require¬ 
ment. 1. Bred females must have been bred 
to a registered bull of the same breed and the 
calf from a registered female must be eligible 
for registration • 

2. Bred females must be at least two 
months but no more than six months preg¬ 
nant at time of Inspection when being 
shipped by vessel. If shipped by air. bred fe¬ 
males must be at least two months pregnant 
but may be up to eight months pregnant 
with veterinarian approval. 1 * 

8. Mature oows not qualifying as ’bred 
cows**, to be eligible for financing hereunder, 
must be lac tAting and have their offspring 
not in excess of approximately five months of 
age at side at time of inspection by AMS. 
Such calves, though not eligible for financ¬ 
ing. may be supplied along with the par¬ 
ent cow If facilities for their care and safe 
transportation to destination point are ade¬ 
quate. 


Exhibit n to SumnuxT I 

VSDA Approved Beef Breeding Cattle Ex¬ 
port Specifications—Bulls, Option A (to be 
specified bp purchaser): 


1. Angus. 

2. Hereford. 

3. Polled Hereford. 


• Certification by AMS agent. 

• See E3 of this Exhibit I. 

• Certification or endorsement furnished 
by Veterinary Services. Animal and Plant 
Health Inspection 8ervlcc. USD A. 

T Certification furnished by Livestock Divi¬ 
sion. AMS, USD A Conformation grade to be 
bated on the muscling requirements of the 
official USD A Feeder Cattle Standards. (See 
Appendix II attached ) 

•Official State records or National Breed 
Association records, or Performance Registry 
International records. 

• Must be certified to by the breeder of the 
female at time of sale to exporter 

••Certification of pregnancy shall be Issued 
by an accredited veterinarian. 

• All animals for delivery under these 
specifications must be officially registered 
with the appropriate National Breed Associa¬ 
tion and be so certified by AMS agent. 


4. ChArc 1st« 

6. Santa Gertrudle. 

6. Shorthorn. 

7. Polled Shorthorn. 

0. B rah am. 

9. Milking Shorthorn* 

10. Red Poll * 

11. Other beef cattle breeds having a 
registry Association In the VS. 

Option B (to be specified by purchaser): 

ACC* 

1. Bull Calf—(7 to 12 months). 

2 Yearling Bull—(12 to 18 months). 

3. Bull—(18 to 24 months). 

4. Mature Bull—(24 to 48 months). 

General Requirements: 

A. Health * 

1. Tested negative for tuberculosis within 
30 days of loading aboard export carrier 

3. Tested negative for brucellosis within 
60 days or loading aboard export carrier. 

3. Certified that the United States Is a 
country where foot-and-mouth disease has 
not existed since 1929, contagious bovine ple¬ 
uropneumonia has not existed since 1892, 
and rinderpest has never occurred. 

4. Animals come from farms that have not 
been under State or Federal quarantine for 
any communicable disease during the past 
year. 

5. Animals have been inspected, and found 
sound (including freedom from blindness, 
structual defects, etc.), free of evidence of 
communicable disease and exposure thereto, 
and free of mites, ticks, ringworm or freed 
from the same. 

B. Minimum Weight • 

1. 7 to 12 months, 470 pounds. 

2. 12 to 18 months. 790 pounds. 

3. 18 to 24 months. 1100 pounds. 

4. Over 24 months. 1360 pounds. 

C. Minimum Conformation : Prime.* 

D. Performance Records .* (optional, unless 
specified), (See attached Appendix I to Ex¬ 
hibits I and n ) 

1. Minimum adjusted dally gain to wean¬ 
ing. 1.9 pounds per day. 

E. A semen check Indicating least 60 
percent sperm motility must be supplied for 
bulls over one year of age, 1 except that for 
Santa Oertrudls and Brahman cattle the cer¬ 
tification shall be for bulls over 18 months of 
***• 

APPDTDIX I TO Ex n ID ITS I AND II — 
PxxroaMANCx Testing 

Performance tasting is known by several 
names in the United States, but practically 
all organisations evaluate similar character¬ 
istics in beef cattle. The principal factors 
used In evaluating performance are growth 
rate and conformation, but not necessarily 
both. Animals which are tested are weighed 
at birth and again at weaning. The weaning 
weight la adjusted to an equivalent of 206 
days of age and Is also adjusted depending on 
the age of the dam. This is done to make 
weights of calves from first-calf heifers com¬ 
parable to weights of calves from older cows. 


* Dual Purpose Breeds (tee paragraph E. 
Supplement I or II). 

* Certification by AMS agent 

* Certification or endorsement furnished by 
Verterlnary Services. Animal and Plant 
Health Inspection Service. U8DA. 

* Certification furnished by Livestock Divi¬ 
sion. AMS. USD A. Conformation grade based 
on the muscling requirements of the official 
U8DA Feeder Cattle Standards. (See Appen¬ 
dix IT attached.) 

•Official State records or National Breed 
Association records, or Performance Registry 
International records 

1 Certification must be issued by an accre¬ 
dited veterinarian. 
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The adjusted daily Rain from birth to 
weaning Is indicative not only of Inherited 
gaining ability but also of the milking ability 
of the dam. 

Aftkndix II to Exhibits I and II— Specifica¬ 
tions roa Official Ukited States Stand- 
<uu>s roa Oxades or Cattle (Stefa*. Htxraas, 
and Cows) * 

rtna 

Cattle which possess typical minimum 
qualifications for the Prime grade are very 
thickly muscled throughout. They are wide 
through the chest with well sprung ribs and 
are moderately wide and thick through the 
crops, back and loin. The round* tend to be 
thick and the twist to moderately deep. They 
have large, rugged frames with moderately 
large but refined bone. 

CHOICE 

Cattle which possess typical minimum 
qualifications for the Choice grade are thickly 
muscled throughout. They are moderately 
wide through the chest with a moderate 
spring of ribs and are slightly wide and thick 
through the crops, back and loin The rounds 
are slightly thick and the twin is slightly 
deep They have moderately large, rugged 
frames, and the bone usually is moderately 
large, but may be slightly fine or slightly 
large and coarse. 

Supplemental II— Daxby Burr ding Cattle 
Sec 

A. Additional definition 

B. Submission of requests for sale registra¬ 

tions. 

C Additional documents required after de¬ 
livery. 

D. Miscellaneous < identification, quality, cer¬ 
tification) . 

K Dual purpose breeds (standards applica¬ 
ble). 

Exhibit I—Females (general breed and 
health requirements). Appendix to Exhibit I. 

Exhibit n —Bulls (general breed and 
health requirements). Appendix to Exhibit 
It. 

A. ADDITIONAL DEFINITIONS 

1. “Port value" means the net amount of 
the exporter's sales price for dairy breeding 
cattle to be exported under the financing 
agreement, basis f aj, or f-o.b. export carrier 
at US ports, at U 8. border points of exit, or 
it U& airports if shipped by air. The point 
of exportation for animals shall be desig¬ 
nated by the Animal and Plant Health In¬ 
spection 8ervlce, U.S. Department of Agri¬ 
culture. The port value shall not Include the 
ocean freight for c. A f. sale or ocean freight 
and marine and war risk Insurance for a 
ci f sale, and mhall also not Include any ani¬ 
mal care or servicing cost Incurred after such 
animals are loaded aboard the export carrier. 
The net amount of the exporter's sales price 
means the contract price for the animals less 
any payments made by the Importer and lees 
any discounts, credits, or allowances to the 
Importer Such net amount shall not exceed 

(a) $4,500 each for registered bulls which 
have an Acceptable performance index as 
set out in paragraph D.I., Exhibit II to this 
supplement, or. with prior approval of the 
Assistant Sales Manager for Commercial Ex¬ 
port Programs. $7,500 If such animal has a 
Superior performance index as set out in 
paragraph D2. of Exhibit II: (b) $1,500 each 


1 Adapted from Service and Regulatory An¬ 
nouncement AMS 183. burned March 1065. A 
copy of this publication and charts picturing 
the grades of feeder cattle may be obtained 
upon request from the Livestock Division. 
AMS. USD A. Washington. DC 20250 
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for registered females which have an Accept¬ 
able performance Index as set out In para¬ 
graph D.I.. Exhibit I to this supplement, or 
with prior approval of the Assistant Sales 
Manager for Commercial Export Programs. 
$3,000 if such animal has a Superior per¬ 
formance index as set out in paragraph D.2. 
of Exhibit I; (c) with prior approval of the 
Assistant Sales Manager for Commercial Ex¬ 
port Programs. $5,000 each for registered 
mature cows which liave a Superior perform¬ 
ance index asest out In paragraph D 3. of 
Exhibit I; fd) with prior approval of the 
Assistant Sales Manager for Commercial Ex¬ 
port Programs, $1,500 each for nonreglstered 
mature cows which have a Superior perform¬ 
ance index as set out In paragraph D.3. of 
Exhibit I; or (e) $1,200 average for the sale 
of nonreglstered females, other than mature 
cows with a Superior performance Index, if 
each such animal has an Acceptable perform¬ 
ance Index as set out in paragraph D 1 of 
Exhibit I. The difference, if any, between the 
maximum net amount specified In (a), (b), 
(c), (d). or (e) of this paragraph A 1 and 
the contract price for individual registered 
animals or nonreglstered msture cows with a 
Superior performance Index, or the average 
oontract price for nonreglstered females, 
other than mature cows with a Superior per¬ 
formance index, shall not be Included as a 
part of the port value. 

2. “Producer" means the person holding 
legal title to the animal at time of birth 
and who has had continuous ownership of 
such animal until sold for export under an 
approved financing agreement. 

8. “Bred female" means either a bred 
heifer or bred cow as set forth in Exhibit I. 
Option B. which has been certified to as 
pregnant at the time of Inspection. 

4. ' Breeder" means the person holding 
legal title to the female animal at the time 
she was served to qualify such animal here¬ 
under as a bred female 

5. "Eligible animal" means an animal 
which meets all the following requirements: 

(a) The animal must be the progeny of 
a nationally recognized dairy cattle breed 
(Exhibits I and II); 

(b) The animal must have been owned 
by a person who had continuous tttle to 
such animal for a period of at least 90 days 
immediately before acquisition by the ex¬ 
porter, unless the exporter Is the producer of 
the animal: 

(c) The animal must, at the time of ex¬ 
port. be individually Identified by an ear- 
tag. a legible ear tattoo symbol, or a fire¬ 
brand and ranch holding brand symbol ac¬ 
ceptable to U8DA testing authority as an 
authentic identification symbol for such ani¬ 
mal. The term "Identification number (a)" as 
used herein shall also Include ear tattoo 
symbol and firebrand and ranch holding 
brand ayrabot. 

(d) The animal must qualify under the 
specifications of Exhibit I for females and 
Exhibit n for bulls. 

6. "Registered animal" means an eligible 
animal which the appropriate national breed 
association has officially registered or other¬ 
wise classified as a purebred animal of that 
breed. Such animal must be marked with a 
legible tattoo or brand which corresponds 
with the number shown in the certificate 
of registration or other official document Is¬ 
sued by the appropriate national breed 
association. 

7. "Nonreglstered animal" means an eli¬ 
gible animal, whether or not purebred, 
which Is predominately of the color charac¬ 
teristics and body conformation of the dairy 
breed stated in the contract between the 
exporter and the Importer. (See Exhibits 
I and II). 


ft. sirs mission of axQTJXSTS roa sale 
BEO xanraArtoNS roa financing 

L In addition to the information required 
by | 1488 4(c) (1) through (11). the request 
for a sale registration for financing export 
credit sales of dairy breeding cattle shall 
Include the following: 

(a) A general description by breed of the 
animals to be exported, separately describ¬ 
ing the animals under the following classes: 

(1) Registered bulls: 

(2) Registered bred females; 

(3) Registered unbred females: 

(4) Nonreglstered bred females: and 

(3) Nonreglstered unbred females. 

<b) A statement that such animals will 
conform to the general specification require¬ 
ments set forth in Exhibits I or II, as ap¬ 
plicable to the class of animals to be ex¬ 
ported. 

2. In addition to the considerations speci¬ 
fied in f 1488.3 a financing period In excess 
of 12 months but not in excess of 36 months 
for dairy breeding cattle may be justified 
when it will result in the use by the import¬ 
er. or by purchasers from the Importer, of 
the animals In the destination country un¬ 
der conditions which will promote expanded 
demand for additional breeding animals or 
feed stuffs from the United States. 

C. ADDITIONAL DOCUMENTS OEQUIVCD ATTOL 
DCJvnr 

In addition to the documents specified in 
I 14888 (b) through (e). the exporter shall 
submit the following documents to the 
Treasurer, Commodity Credit Corporation: 

1 Separate Identification lists for each 
group of animals described in paragraphs 
A-l. (a), (b), (c). (d). and (e) of this sup¬ 
plement. containing the following Informa¬ 
tion: 

(a) Identification number: 

(b) For each registered animal or nonreg¬ 
lstered mature cow with a Superior per¬ 
formance index, shown separately opposite 
the identification number, the sales price ss 
specified In the sales Invoice; 

(c) For nonregUtered females other than 
mature cows with a Superior performance 
Index, shown for each lot group by identifi¬ 
cation list, the average sales price per animal 
based on the sales Invoice for such nonregls¬ 
tered animals. 

2. Production Performance Index records 
as follows: (a) For registered bulls the ap¬ 
plicable Acceptable or Superior performance 
index records of Sire and Dam as described 
in paragraph D. 1. or D. 2. of Exhibit U; 

<b) For registered females If applicable, 
the Superior performance index records of 
Sire and Dam as described in paragraph D. 2. 
of Exhibit I; 

(c) For registered or nonreglstered mature 
cows If applicable, the Superior performance 
index records of 8lre and Dam as described 
In paragraph D. 3. of Exhibit I. 

3. A certification by the exporter that ani¬ 
mals of the description In the exporter's sales 
contract have been delivered and that the ex¬ 
porter knows of no defenses to the account 
receivable assigned to CCC. 

4. A certification by the exporter that the 
documents specified In paragraph D of this 
Supplement have been furnished to the Im¬ 
porter. 

D. MISCELLANEOUS 

The following documents or certifications, 
as applicable, shall be furnished to the Im¬ 
porter by the exporter. 

I. The certificates Issued by an agent of 
the Agricultural Marketing Service, US. De¬ 
partment of Agriculture, as to official regis¬ 
tration of the animal (s) and listing the 
Identification number(s) and corresponding 
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registration certificate number (•) for each 
registered animal showing that such num¬ 
bers have been verified as legible and accu¬ 
rate for such animal, and that the person 
holding legal title to the animal at the time 
of export sale has appropriately executed 
such certificate for transfer to the party des¬ 
ignated by the importer. (See Exhibit 1 or 

n.) 

а. A certification by the breeder of females 
sold as "bred females" showing the Identi¬ 
fication number and stating that the service 
bull was a registered bull of the same dairy 
cattle breed as the female to which bred. 
(See Exhibit I.) 

3. The certificates Issued or endorsed by 
Veterinary Service. Animal and Plant Health 
Inspection Service, listing the Identification 
number(s) and showing that such animal 
has been inspected for compliance with 
"Health" requirements. (See Exhibit I or II,) 

4. The certificates issued by the Agricul¬ 
tural Marketing Service listing the identifi¬ 
cation number(s) for each animal showing 
for such animal compliance with breed, age. 
weight, and conformation specifications, for 
the class, as shown In Exhibit I or II. as ap¬ 
plicable 

5. Certificates Issued by a veterinarian ac¬ 
credited by Animal and Plant Health Inspec¬ 
tion Service, showing that bred females, sold 
as suoh. a ere examined and found to be with 
calf at time of inspection. 

б. A semen certification by a veterinarian 
accredited by Animal and Plant Health In¬ 
spection Service, for bulla over one year of 
age. 

r DUAL PURPOSE BREEDS 

When dual purpose breeds 1 are eligible 
for financing under the provisions of both 
Supplement I and Supplement II to OSM-6. 
as revised, the exporter has the option of 
qualifying such animals under the provisions 
of cither supplement Such option must be 
stated in the request for a sale registration 
filed pursuant to Section 1488.4. In the event 
such dual purpose breeds are approved far 
export hereunder, the provisions of this sup¬ 
plement shall apply with the exception that 
the Assistant Sales Manager for Commercial 
Export Programs Is authorized, at the re¬ 
quest of the applicant, to establish a mini¬ 
mum weight schedule and DH1R Milk Pro¬ 
duction Breed Average. 

Exhibit I to Supplement n 

USDA Approved Dairy Cattle Export Spe¬ 
cifications — Female*. Option A (to be speci¬ 
fied by purchaser ); 

1. Registered * 

B82XD 

a. Aytahlre. 

b. Brown Swiss. 

c. Ouemsey. 

d. Holstein. 

e. Jersey. 

f. Milking Shorthorn.* 

g. Red Poll» 

2. Non registered. 1 * 

PREDOMINANT FREED 

Specify from above. 

Option B (to be specified by purchaser) „ 
MX 4 

1. Calf—(6 to 12 months) 

2. Yearling Open—(12 to 18 months) 


1 Milking Shorthorn and Rad Poll. 

1 Animals must be officially registered with 
the appropriate National Breed Association 
and be so certified by AMS agent. 

•Dual purpose breeds (See paragraph B. 
Supplement I or O). 

• Nonrcglxtcred a nim als will be certified 
for breed by AMS agent. 

4 Certification by AMS agent. 


3. Heifer Open—(18 to 30 months) 

4. Bred Heifer—(18 to 30 months) 

5. Mature Cow—(24 to 48 months) 

General Requirements: 

A. Health* 

1. Tested negative for tuberculosis within 
30 days of loading export carrier. 

2. Tbs tod negative for brucellosis within 
30 days of loading aboard export carrier, 
or is an official vaccinate under 24 months 
of age. 

8. Certified that the United States Is a 
country where foot-and-mouth disease has 
not existed since 1028. contagious bovine 
pleuropneumonia has not existed since 1882. 
and rinderpest has never occurred. 

4. Animals come from farms that have not 
been under State or Federal quarantine for 
any communicable disease during the past 
year. 

6. Animals have been Inspected and found 
sound (including freedom from bUndneac. 
structural defects, etc.), free of evldenoe of 
communicable disease and exposure thereto, 
and free of mites, ticks and ringworm or freed 
from the same. 

8. Mature cows must be physically exam¬ 
ined at time of inspection for the presence 
of mastitis by manipulating and stripping 
the udder and found not to have evidence of 
such infection. The exporter, at his option, 
may require the person from whom he pur¬ 
chases a mature cow to supply additional evi¬ 
dence of non-mastitis infection as he sees 
fit. 

B Minimum Weights.* 

I. Registered Animals. 


Ago* 

(la months) 

IfoUtrln and 
Brown 8 w1m 

0ternary and 
Ayrshire 

Jarwy 

a. a . 

300 

296 

380 

b. 8_ 

4?0 

3*5 

340 

e. 10... 

MS 

445 

410 

d. 12.. 

M0 

*25 

470 

n. 14. 

710 

MS 

530 

f. 14. 

77S 

69* 

5ft& 

C 18.- 

KB 

K& 

800 

h. 20_ 

900 

74* 

64* 

1. 22.. 

970 

790 

09* 

1. 24 . 

1.0l.\ 

84* 

ns 

l. ».. 

1.045 

070 

780 

t 38_ 

1.070 

m 

780 

m. so__ 

1.090 

910 

790 

n. 3ft and over.. 

1.1*0 

990 

*46 


' Minimum wefetits for uw between Lb* *f«s sSown 
shall tm driermlnod proportionately. 

2. N on-registered Animals 


HolrtMn Ooemvy 

Clast anti Brown and Jersey 

Swiss Ayrshire 


a Calf_ 

340 

295 

380 

b. Yearlin* Open.. 

c. llalfaropnn- 

840 

VI', 

525 

881 

470 

BOO 

d. ItofarBrad_ 

835 

885 

800 

a. Malum Cow._ 

1.015 

845 

735 


C. Minimum Conformation.* 

AH animals must meet the minimum body 
conformation specifications aa described in 
Appendix to this Exhibit I. 

D. Production Performance Index.’ 

1. Acceptable An acceptable performance 
Index for Registered or Nonregistered Females 
will be considered to exist If such animals 
meet the minimum conformation of Item C 
above. 


* Certification or endorsement furnished 
by Veterinary Service. Animal and Plant 
Health Inspection Service. USDA. 

* Certification or endorsement furnished by 
Livestock Division. AMS, USDA. Conforma¬ 
tion specifications to be based on standards 
as set out In Appendix to Exhibit I attached. 
Weights may be determined by weighing or 
hy estimates using a girth measurement tape. 


2. Superior. A Superior performance Index 
for a Registered Female will be considered to 
exist If: 

(a) Sira has a Plus (+) USDA Predicted 
Difference • equal to two percent of DHI breed 
average as shown in Item E below, or In the 
event the 8Ire does not have a summary, his 
Sire has a predicted difference (4800 
pounds)* and 

(b) Dam has a DHI or DHTR record • equal 
to 10 percent above the DHI breed average aa 
shown In Item E below. 

3. Superior. A superior performance index 
for a Registered or Nonregistertd Mature Cote 
will be considered to exist if such animal has 
a DHI production record * 15 percent above 
the DHI breed average as shown In Item E 
below. 

E. DHI Milk Production Breed Average 
(Mature Equivalent) 

The following breed averages are appli¬ 
cable to these specifications. 


Breed 


2 pet of 
Brwd breed 
av*n»*r average 


10 pet of 1!) pet of 
breed breed 
average average 


(Pounds) (Pounds) (Pounds) (Pounds) 


Ayrshire. 

11.112 

222 

1,111 

1,488 

Brown Swim. .. 

12,208 

244 

1.220 

1,830 

Ourmary... . 

M.A3J 

182 

983 

1,444 

H obtain_.... 

IA 941 

778 

LM 

2,091 

Jersey___ 

8.553 

177 

885 

1.W8 


F. Statement of Service 

1. Bred females must have been bred to a 
registered bull of the same breed.** 

2 Bred females must be at least two 
months pregnant but no more than six 
months pregnant at time of Inspection when 
being shipped by vessel. If shipped by air, 
bred females must be at least two months 
pregnant but may be up to eight months 
pregnant with veterinarian approval. 11 

Appendix to Exhibit I—Minimum Boot 

Conformation SrscxrxcATioN rot Females 

In addition to meeting the minimum 
weight for die breed as specified In Exhibit 
I, the animal shall possess femininity, nor¬ 
mal breed conformation, quality and body ca¬ 
pacity. She shall have the general appearance 
of thrift and vitality with eyes bright and 
ears alert. The feet and legs shall be well 
formed with the legs straight, strong and 
well set. The mammary system. If sufficiently 
developed, shall be strongly attached, well 
balanced and of fine texture. The teats shall 
be of acceptable size. There shall be no 
evidence of lameness or other serious body 
defects. She shall possess normal dairy char¬ 
acter by showing a lack of obvious excess 
fatty condition for the age class. Females 
officially classified by the respective breed 
association as "Good Plus" (or equivalent) 
or higher shall be acceptable If found at time 
of Inspection not to have developed a phys¬ 
ical defect in conflict with the above-stated 
conditions. 

Exhibit n 

USDA Approved Dairy Cattle Export Spe¬ 
cifications—Bulls, Option A (to be specified 
by purchaser); 


1 DHI or DHIR milk production records ma¬ 
ture equivalent based on 386-day. two times 
day milking 

•Source: USDA-DHI Sire Summary Rec¬ 
ords—Animal and Plant Health Inspection 
Service. 

•Source: Breed Association, or Dairy Rec¬ 
ords Processing Center Serving the DHI As¬ 
sociation where tested. 

** Must be certified to by the breeder of 
the female at time of sale to exporter. 

«The certification of pregnancy shall be 
by an accredited veterinarian. 
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WHIP.* * 

a. Ayrshire 

b. Brown 8wl*a. • 

c. Oucrawy. 

d. Holstein. 

e. Jersey. 

f. MU king Shorthorn* 

g. Red Poll.* 

Option B (to be specified by purchaser): 
sat* 

a Calf—(6 to 12 month*). 

b. Yearling—(12 to 18 month*). 

c. Young Bull—(18 to 24 month*). 

d. Mature Bull—(24 to 48 months). 

General Requirement*: 

A. Health* 

1. Tested negative for tuberculosis and 
bruoelloal* within 30 day* of loading aboard 
export carrier. 

2. Animal* come from farms that bare not 
been under quarantine for any com¬ 
municable disease during the past year. 

8. Certified that the United States is a 
country where foot-and-mouth disease ha* 
not existed since 1929. contagious bovine 
pleuropneumonia has not existed since 1822. 
and rinderpest ha* never occurred. 

4. Animals have been Inspected and found 
sound (Including freedom from blindness, 
structural defects, etc.), Dree of evidence of 
communicable disease and exposure thereto 
and free of mites, ticks and rlngword or 
freed from the same. 

B. Minimum Weight. • 


Ag* * (la 
months) 

H obtain and 
Brawn Swiss 

Gummy snd 
Ayrshire 

levy 

a 8. ... 

430 

270 

81ft 

b. S.. 

m 

4W 

410 

a 10__ 

710 

56ft 

490 

d. 12_ 

ICO 

66ft 

56ft 

e. 11... 

BOO 

73ft 

64ft 

f. » .. 

1.040 

M0 

745 

a 18. 

1, IAS 

too 

Sift 

n. 21.. 

1.230 

1,06ft 


1. 24. - 

1.435 

1,2)0 

1,050 

J. 27.,— 

1.S70 

1.210 

1,140 

k. » _ 

1,670 

tans 

1.21ft 

1. $0 and over.. 

1. M0 

1.54ft 

1,350 


> Mtnlmim wHghls for nc<* between the ogee above 
• haU bo dt tertntnrd proportionately. 


C. Minimum Conformation .• 

All animals must meet the minimum body 
conformation a* described In Appendix to 
Exhibit XI 

D. Production performance Index . • 

1. Acceptable. An Acceptable performance 
Index for a Registered Bull will be considered 
to exist If: 


1 All animals for delivery under these spe¬ 
cifications must be officially registered with 
the appropriate National Breed Association 
and be so certified by AMS agent. 

1 Dual purpose breeds (See paragraph K, 
Supplement X or II). 

• Certified by AMS agent. 

• Certification or endorsement furnished by 
Veterinary Services, Animal and Plant 
Health Inspection Service. USD A. 

• Certification or endorsement furnished by 
Livestock Division. AMS, USDA. Conforma¬ 
tion specifications to be based on standards 
as set out In Appendix to Exhibit II attached. 
Weights may be determined by weighing or 
by estimates using a girth measurement tape. 

• Certification or endorsement furnished 
by Uvea lock Division. AMS, USDA. Confor¬ 
mation specifications to be based on stand¬ 
ards as set out In Appendix to Exhibit II at¬ 
tached. Weight* may be determined by 
weighing or by estimates using a girth meas¬ 
urement tape. 

• DHI or DHTR milk production records. 
Mature equivalent based on 305-day. two 
times day milking. 


(a) Sire has a Plus (4*) USDA Predicted 
Difference \ and 

(b) Dam has a DHI or DHIR record* 10 
percent above the DHIR breed average as 
shown In Item E below. 

2. Superior. A Superior performance Index 
for a Registered Bull will be considered to 
exist if: 

(a) Sire has a Plus ( + ) USDA Predicted 

Difference 1 equal to two percent of DHIR 
breed average as shown in Item E below, 
and _ 

(b) Dam has a DHI or DHIR record* 20 
percent above the DHIR breed average as 
shown In item E below. 

ft. DHIR Milk Production Breed Averages 
(Mature Equivalent ). 

The following breed averages are appli¬ 
cable to these specifications: 


Brrad 

Brrcd 

avenge 

2 pet Of 
hired 
average 

10 pet of 
breed 

avenge 

20 pet of 
breed 
average 


(Pounds) 

(Pounds) (Pounds) 

(Pounds) 

Ayrshire. 

... 12,556 

251 

1.255 

2,611 

Brawn Swiss. 

.. 13,187 

364 

1.818 

2.637 

Gummy. 

... Mi 452 

210 

i M 

2,006 

Hobtaln.. 

... 15,304 

801 

1.520 

3.040 

Jvcwy. 


ISO 

946 

\.m 


P. A semen check indicating at least 60 
percent sperm motility must be supplied for 
bulls over one year of age • 


Aptsmdxx to Ex mis it II - Minimum Boot 

CONFOEMATION SPECIFICATIONS FOE BULLS 

In addition to meeting the minimum 
weight for the breed as specified In Exhibit 
H. the animal shall possess masculinity, nor¬ 
mal breed conformation, quality, and body 
capacity. He shall have the general appear¬ 
ance of thrift and vitality with eyes bright 
and ears alert. The feet and legs shall be 
well formed wtth legs straight, strong, and 
well set. Thera shall be no evidence of lame¬ 
ness or other serious body defect*. He shall 
possess normal dairy character by showing a 
lack of obvious excess fatty condition for the 
age class Bulls officially classified by the re¬ 
spective breed association as "Oood Plus*’ (or 
equivalent) or higher shall be acceptable If 
found at time of inspection not to have de¬ 
veloped a physical defect In conflict with the 
above-stated conditions. 

SurruEMxtrr III— Bxxxdxnc 8wins 
Section 

A. Additional definitions. 

B. Submission of request* for sale registra¬ 
tion*. 

O. Additional document* required after 
delivery. 

D. Miscellaneous. 

Exhibit I—Female*. 

Exhibit n— Boars. 

Appendix I—Health Requirements. 

Appendix II—Specifications for Official UB. 
Standards for Omdea 

a. additional DxrmrnoNS 

1. "Port value' means the net amount of the 
exporters sales pries for breeding swine to 
be exported under the financing agreement, 
basis f.aa or f.ob. export carrier at U8. 
port*, at UB. bonier points of exit, or at UB. 
point* of flight If transported by air freight. 
The point of exportation for animals shall be 
designated by the Animal and Plant Health 


T Source: USDA-DHI 61 re Summary Rec¬ 
ords. Animal* and Plant Health Inspection 
Sendee. 

■Source: Breed Association or Dairy Rec¬ 
ords Processing Center Serving the DHI As¬ 
sociation where tested. 

• Certification must be Issued by an accred¬ 
ited veterinarian. 


Inspector Service, UB. Department of Agri¬ 
culture. The port value shall not Include the 
ocean freight for cJtf. Bale or ocean freight 
and marine and war risk Insurance toe a 
cJLf. sale, and shall also not include any ani¬ 
mal care or servicing oost Incurred after such 
animals are loaded aboard the export car¬ 
rier. The net amount of the exporter’s sales 
price means the contract price for the ani¬ 
mals leea any payments made by the importer 
and lees any discounts, credits, or allowances 
to the importer. 8uch net amount shall not 
exceed fat for boam, $750 each: (b) for bred 
females. $500 each: and (c) for unbred fe¬ 
males $400 each, unlees approved by the As¬ 
sistant Sales Manager for Commercial Export 
Programs. The difference, If any. between the 
maximum net amount specified in (a) (b), or 

(c) of this paragraph A. 1. and the oontrnct 
price for the Individual animal shall not be 
Included as part of tbe port value. 

2. "Producer 4 ' means the person holding 
legal title to the animal at time of birth and 
who ha* had continuous ownership of such 
animal until sold for export under an ap¬ 
proved financing agreement, 

3. "Bred female 14 means a bred gilt as set 
forth In Exhibit I. Ootlon B. and must be ac¬ 
companied by a breeding certificate provided 
by the breeder. 

4 "Breeder" means the person holding 
legal title to the female animal at the time 
she was served to Qualify such animal here¬ 
under as a bred female. 

8. "Registered antmal" means an eligible 
animal which the appropriate national breed 
association has officially registered, declared 
eligible for registry or otherwise classified as 
a purebred animal of that breed. 

8. "Eligible animal" means a registered 
animal which meet* all of the following re¬ 
quirements: 

(a) The animal must have been owned by 
a person who had continuous title to such 
animal for a period of at least 80 days im¬ 
mediately before acquisition by the exporter, 
unless tbe exporter is the producer of the 
animal: 

(b) The animal must, at the time of ex¬ 
port. have two eartajm acceptable to USDA a* 
an authentic Identifying symbol for such 
animal and must be marked with a legible 
ear notch which corresponds with the num¬ 
ber shown in the certificate of registration 
or other official document issued by the ap¬ 
propriate national breed association; 

(c) The animal must qualify under the 
soeciflcatlons of Exhibit I for females and 
Exhibit II for boars. 

b. submission or avQuxsTS roa sals 

SECI5TBATION9 

1. In addition to the Information required 
by f 1488 4(c) (1) through (11), the request 
for a sale registration for financing export 
credit sale* of breeding swine shall include 
the following: 

(a) A list of the animals to be exported in¬ 
cluding the Identification number, breed, and 
price under the following classes: 

1. Boars. 

2 Bred females. 

3. Unbred female*. 

(b) If applicable, a statement of Justifica¬ 
tion for prices over the maximum limits 
specified In A.l.(a), (b). or (c). 

(c) A statement that such animals will 
oonform to the general specification require¬ 
ments set forth tn Exhibit I or n. as applica¬ 
ble to the class of animals to be exported. 

2. In addition to the consideration specified 
in I 1488 3, a financing period In excess of 
12 months but not in excess of 38 months 
for breeding swine may be Justified when It 
will result In the use by the Importer, or by 
purchasers from the importer, of the animals 
in the destination country under conditions 
which will promote expanded demand for ad- 


FEDERAL REGISTER, VOL 42. NO. 14—FRI0AY, JANUARY 21, 1977 























PROPOSED RULES 


3859 


ditlonal breeding animal* or feed stuffs from 
the United States 

c ADomoKAL documents *r,QuuiK> Arm 

DELIVERY. 

In addition to the documents specified in 
| 1488 8 (b) through <e). the exporter *h*ll 
submit the following documents to the 
Treasurer, Commodity Credit Corporation: 

1. An animal identification Ust containing 
the following information: 

(a) Identification number. 

(b) For each animal, shown separately op¬ 
posite the identification number, the sales 
price as specified In the sales invoice. 

a. A certification by the exporter that ani¬ 
mals of the de?>erlpUon in the exporter’s sales 
contract have been delivered, and that the 
exporter knows of no defenses to the account 
receivable assigned to CCC. 

D. MiRCnXAKSOU* 

The following documents or certifications, 
as applicable, shall be furnished to the im¬ 
porter by the exporter: 

1. The certificate* issued by on agent ol the 
Agricultural Marketing Service. U.8. Depart¬ 
ment of Agriculture, as to official registration 
of tho animal(s) and Hating the identifica¬ 
tion number (•) and corresponding registra¬ 
tion certificate Humberts) for each animal 
showing that such numbers have been veri¬ 
fied mi legible and accurate for such animal, 
and that the person bolding legal title to 
the animal at the Ume of export sale has 
appropriately executed such certificate for 
transfer to the party designated by the Im¬ 
porter. <See Exhibit I or II.) 

2. A certification by the breeder of females 
sold as 'bred females" showing the identifica¬ 
tion number of both the female and boar 
and stating that the service boar won a reg¬ 
istered boar of the same breed. In addition 
the breeder will certify that the bred females 
have missed at least one beat period since 
lost service. It will also be certified by the 
breeder that the bred females will not be 
more than three months pregnant at Ume 
of departure from point of exit. 

3. The certificates Issued or endorsed by 
Veterinary Services. Animal and Plant Health 
Inspection Service, listing the IdenUficatlon 
number and showing that such animal has 
been Inspected for compliance with "Health" 
requirements. (See Appendix I to Exhibits 
I and U.) 

4. The certificate* Issued by the Agricul¬ 
tural Marketing Service listing the Identifica¬ 
tion number for each animal and showing for 
such animal compliance with breed registra¬ 
tion. number of teats, and USD A grade, for 
the class, as shown in Exhibit I or II. as 
applicable. 

5. The certificates signed by the breeder 
Hating, for each animal, the Individual iden¬ 
tification number, breed, and age and a state¬ 
ment that the animal was from a litter of at 
least seven pigs. 

Exhibit I to SurrurMOtT III 

USDA Approted Or reding S trine Export 
Specifications — Female*. Option A (to be 
specified by purchaser ): 

1. Registered. 1 1 2 

MD 

a. Poland China. 

b. Chewier White. 

c. Yorkshire. 

d. Hampshire 


1 All animals for delivery under these spec¬ 
ifications must be certified by AMS agent as 
officially registered with the appropriate Na¬ 
tional Breed Association. 


c Berkshire. 

f. Duroc. 

g. Tam worth. 

h. Landrace. 

1. Hereford. 

j. Spotted Swine. 

Option B (to be iepcified by purchaser): 

acx 1 

1. Unbred female—10 weeka-7 months * 

2 Bred female—7-14 months. 

General Requirements: 

A. Health. (See Appendix I) 

B. Minimum USD A Grade—US. No. 2* 

O. Eligible females must be out of a litter of 
at least seven pigs.* Also, they must have at 
least six functional teats on each side of the 
underline with no inverted nippiest 

D. Statement of Service or Other Require - 
went*. 

Bred females must have been bred to a 
registered boar of the same breed. In addi¬ 
tion. bred females shall Havo missed at least 
one heat rvrlod since last service and be not 
more than three month* pregnant at time 
of departure from point of exit. 1 

Ex hib it n to Supplement III 

USDA Approved Breeding Swine Kxport 
SperiAcation* —Boars, Option A (to be spec¬ 
ified by purchaser) : 

itJirru * 

(a) Poland China. 

(b) Chester White. 

(cl Yorkshire. 

(d) Hampshire. 

(e) Berkshire. 

(f) Duroc. 

(g) Tomworth. 

(h) Landrace. 

<1) Hereford 

(J) Spotted Swine. 

Option B (to be specified by purehater) 

A OK • 

1. Boar pig*—10-16 week*.* 

2. Boars—4-8 months. 

3. Boors—8-13 months. 

Oeneral Requirement*: 

A. Health. (See Appendix I). 

B. Minimum USDA grade — UJ5. No. f.‘ 

C. Eligible boom must be from a litter of 
at least seven pigs.* 

Appendix I To Exhibits I and n 

HEALTH ttEQinarMINTS 1 

Swine financed tor export under the CCC 
Export Credit Soles Program shall be certified 


1 Certification by breeder. 

* Female pigs In this class must weigh at 
least 60 pounds. Certification furnished by 
Livestock Division. AMS. USDA. 

1 Certification furnished by Livestock Di¬ 
vision. AMS, U8DA. Grade to be based on 
tho official U.8. standards for grade* of feeder 
pigs. (See Appendix II.) 

s Certification by Livestock Division. AMS. 
USDA. 

1 A11 animals for delivery under these spec¬ 
ifications must be certtfled by AMS agent as 
officially registered with the appropriate Na¬ 
tional breeder. 

2 Certification by Breeder 

* Boar pigs must weigh at least 60 pounds. 
Certification furnished by Livestock Divi¬ 
sion. AMS. USDA. 

•Certification furnished by Livestock Di¬ 
vision. AMS. USDA Grade to be based on 
the official U.8. standards for grades of feeder 
piga (8e* Appendix II.) 

* Certification by breeder 

* Certification or endorsement furnished 
by Veterinary Services. Animal and Plant 
Health Inspection Service, USDA. 


by the appropriate USDA Inspectors as 
follows: 

1. U8 Is free of foot-and-mouth dUwna»e, 
African swine fever. Teschen disease and 
vesicular exanthema 

2. The swine originate from a free area 1 
where hog cholera Is not known to exist 
according to Title 9 . Part 76 of the U.S. 
Department of Agriculture regulations. 

3. Animals have been Inspected and found 
sound (Including freedom from bllndncs*, 
structural defects, etc.), free of evidence of 
communicable disease and exposure thereto, 
and free of mites, lice, and ticks or freed 
from the name. 

Export inspection And certification re¬ 
quirements or the VS. Department of Ag¬ 
riculture must' be met. 

ArrcKDix II to Exhibits I and II 

Specifications for Official United Stain 
Standards for Grade « of Feeder Pigs 

os. no. i 

Feeder pigs In this grade near the border¬ 
line of the UJ8. No. 3 grade are long and 
have thick muscling throughout. Thickness 
of muscling Is particularly evident in thick 
and full hams and shoulder* The hams and 
shoulders are thicker than the back, which 
Is well-rounded. They usually present a well- 
balanced appearance. 

VS. NO. S 

Feeder pigs In this grade near the border¬ 
line of the U8, No. 3 grade ore moderately 
long and have moderately thick muscling 
throughout. Thickness of muscling is par¬ 
ticularly evident in moderately thick and 
full hams and shoulders. The back usually 
appears slightly full and well-rounded. They 
usually present a well-balanced appearance 

Note. —The recordkeeping and reporting 
requirements contained herein have been 
approved by the Office of Management and 
Budget In accordance with the Federal Re¬ 
ports Act of 1942. 

Signed at Washington. D.C, on Janu¬ 
ary 14. 1977. 

Jambs L. Hutchinson. 

Vice President, Commodity 
Credit Corporation and Gen¬ 
eral Sales Manager, Office of 
the General Sales Afanaper. 

|FR Doc 77-1841 Filed 1-19-77:8:45 am| 


Animal and Plant Health Inspection 
Service 

[ 9 CFR Part 92 ] 

FOREIGN EMBARKATION QUARANTINE 
STATION FOR LIVESTOCK 

Proposed Criteria ond Standards for 
Establishment 

• Purpose. The purpose of these pro¬ 
posed amendments is to provide stand¬ 
ards for a foreign embarkation quaran¬ 
tine facility in which livestock proposed 
for importation into the United States 
through the Fleming Key Animal Import 
Center may be assembled and processed 
tor exportation to the United States. • 
Statement of considerations. Notice is 
hereby given in accordance with the ad¬ 
ministrative procedure provisions in 5 
U.S.C. 553. that, pursuant to section 1 of 
the Act of May 6. 1970 (21 U.8.C. 1351. 


* Free area mean* a radius of 5 mile* with¬ 
in which no cholera has occurred within 3 
months. 
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the Animal and Plant Health Inspection 
Service is considering amending Part 92, 
Title 9. Code of Federal Regulations, to 
provide standards for such a foreign em¬ 
barkation quarantine facility. Section I 
of the Act of May 6. 1970 fPub. L. 91- 
239, 84 Stat 202 (21 U.8C. 135)). pro¬ 
vides authority for the Secretary of Agri¬ 
culture to establish and maintain a 
maximum security inter ational animal 
quarantine station within the territory 
of the United States, into which animals 
may be brought from any country, in¬ 
cluding but not limited to those countries 
in which the Secretary determines that 
rinderpest or foot-and-mouth disease 
«FMD> exists, aid be subsequently 
moved into other parts of the United 
States, in accordance with such condi¬ 
tions as the Secretary shall determine 
are adequate to prevent the introduction 
into and dissemination withJn the United 
States of livestock or poultry diseases or 
pests. 

In order to guard against the importa¬ 
tion into the Fleming Key facility of 
animals infected with diseases such as 
rinderpest and foot-and-mouth disease, 
it appears necessary that such animals 
should be held in a foreign embarkation 
quarantine prior to shipment to Fleming 
Key. An embarkation quarantine would 
require frequent inspection and super¬ 
vision by Department personnel and 
therefore would constitute an expense to 
the Department. Further, it appears that 
logistic problems would arise concerning 
the gathering of animals from different 
countries and placing them in an em¬ 
barkation quarantine facility for subse¬ 
quent shipment to Fleming Key. Accord¬ 
ingly, it appears that a single embarka¬ 
tion quarantine facility with a capacity 
of 450 animals would minimise the prob¬ 
lems of supervision, expense, and co¬ 
ordination of movement of animals into 
Fleming Key. and would maximize the 
utilization of the Fleming Key facility 
and reduce the chance of the introduc¬ 
tion of communicable diseases of live¬ 
stock and poultry into this country. 
Therefore, the Department is proposing 
to establish standards of approval for 
such a facility. 

Part 92. Title 9. Code of Federal Regu¬ 
lations, would be amended in the follow¬ 
ing respects: 

A new I 92.4a would be added to read: 

§ 92. la Fnihnrkuttoti quarantine facili¬ 
ty; criteria and otamlnrtU for ap¬ 
proval. 

Criteria for the establishment of an 
approved embarkation quarantine fa¬ 
cility outside the United States for the 
purpose of importing animals into the 
United States through the Fleming Key 
Animal Import Center arc as follows: 

(a) Establishment. (1) The Deputy 
Administrator. Veterinary Services, may 
enter into an agreement with one or 
more parties for the establishment of 
such a facility pursuant to the standards 
in paragraph (b> of this section. 

(2) To quality for designation as an 
approved embarkation quarantine facil¬ 
ity and to retain such approval, the 
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physical facility, and its maintenance 
and operation, shall meet the minimum 
requirements of paragraph (b) of this 
section. 

<3) All costs associated with the es¬ 
tablishment and operation of such on 
approved embarkation quarantine facil¬ 
ity shall be borne by the owner or opera¬ 
tor of such facility. 

(4) Requests for approval and plans 
for proposed facilities shall be submitted 
to the Deputy Administrator. Veterinary 
Services, Animal and Plant Health In¬ 
spection Service, U.S. Department of 
Agriculture* Federal Building. 6505 Bel- 
crcst Road, Hyattsville, Maryland 20782. 
Each request for approval will be con¬ 
sidered on the basis of the date and time 
it is received by the Deputy Administra¬ 
tor. Veterinary Services. The first such 
application.received which can comply 
with the standards and regulations es¬ 
tablished in this section shall be ap¬ 
proved by the Deputy Administrator, 
Veterinary Services. If the approval of 
any approved facility is ever terminated 
or revoked, then the Deputy Adminis¬ 
trator, Veterinary Services, shall approve 
another application in the same manner 
as set forth in this paragraph. 

(5) Permission to place animals in the 
foreign embarkation quarantine facility 
shall be given to any person who has 
received permission to import animals 
through the Fleming Key Animal Import 
Center unless the Deputy Administrator, 
Veterinary Services, determines that 
sufficient grounds exist whereby such 
person may be denied such permission. 

*6) Fees charged by the owner or 
operator for the use of such facility si)all 
be provided in private agreements be¬ 
tween the owner or operator of the facil¬ 
ity and the owners of the animals pro¬ 
posed for importation. Such fees shall 
be nondiscriminatory and reasonable as 
determined by the Deputy Administra¬ 
tor, Veterinary Services. 

(7) Approval of any approved quaran¬ 
tine facility may be withdrawn at any 
time by the Deputy Administrator. Vet¬ 
erinary Services, upon his determination 
that any requirement of this section is 
not being met. Before such action is 
taken, the operator of the facility will be 
informed of the reasons for the proposed 
action and afforded opportunity to pre¬ 
sent his views thereon. Upon withdrawal 
of approval, the operator, upon request, 
flhall be afforded opportunity for a hear¬ 
ing with respect to the merits or validity 
of such withdrawal or refusal shall con¬ 
tinue in effect unless otherwise ordered 
by the Deputy Administrator, Veterinary 
Services. 

<b> Standards for approval of em¬ 
barkation Quarantine facilities —(1) Lo¬ 
cation. (i) The embarkation quarantine 
facility shall be so located as to be iso¬ 
lated from all domestic ruminants, swine, 
and poultry and from all wild ruminants, 
swine, and poultry and shall be near 
docks from which International ship¬ 
ments may be made by ocean vessels. 

<il> The route of travel between the 
embarkation quarantine facility and the 
docks from which such animals are to be 


exported shall be through areas free of 
domestic and wild ruminants, swine and 
poultry. 

(ill) The facility shall be so situated 
that there will be no contact between 
animals held in the facility with any 
other species of animals. 

(iv) The facility shall be so situated 
that it will be free from contact with 
water and waste efllucnts from local live¬ 
stock or poultry. Water and waste efflu¬ 
ents from the facility shall be disposed of 
In a manner determined by the Deputy 
Administrator. Veterinary Services, to be 
adequate to insure no exposure to local 
livestock or poultry. 

(2) Building. (1) The exterior of the 
building shall be of durable, low main¬ 
tenance, waterproof type construction 
that will withstand repeated cleaning 
and disinfecting. 

<U> Roofs shall be watertight. The 
styling and configuration of the roof of 
the animal holding building shall pro¬ 
vide for optimum air circulation 
throughout the facility. 

(ill) The interior finish of the build¬ 
ing shall be durable, washable, and of 
low maintenance type construction. The 
floor shall be concrete with no cracks 
or crevices. 

<tv> All openings in the building shall 
be double screened, with such mesh as 
to preclude the entrance of small flying 
insects such as mosquitos into the ani¬ 
mal hodlng area. 

<v> Stalls, pens, and runways shall be 
constructed of sufficient height and 
strength to confine and restrain all ani¬ 
mals simultaneously for daily veteri¬ 
nary examinations. 

<vi> at least 70-foot candle lighting 
shall be provided in the inspection area. 
A minimum light of 30-candle shall be 
available in all other areas of the facility. 

<vll) A dipping vat of a concrete pit 
type with inspection chute, holding pen, 
dripping pen. and post-drip area similar 
to USDA Extension Plan 5940. revised^ 
shall be provided.” 

Mill) The waste management system 
shall be carefully designed to meet all 
applicable sanitation and quarantine re¬ 
quirements and the existing environ¬ 
mental standards of the country in 
which the embarkation quarantine fa¬ 
cility is located. 

<3> Fencing . Ci> The outer perimeter 
of all facilities shall be surrounded by a 
fence which shall be of sufficiently 6mall 
me* h as to preclude the entrance of small 
farm animals, including dogs, and of 
such height and strength as to prevent 
entrance of larger animals. Tills fence 
shall be located at least 200 feet from 
the building in which quarantined ani¬ 
mals are to be held. 

(U) In areas affected by cattle fever 
ticks all such facilities shall be double 
fenced with the inner perimeter fence 


i« Cop Ion of the U8DA Extension Plan 5940. 
revteed. may be obtained from the Deputy 
Administrator. Veterinary Service*, Animd 
and Plant Health Inspection Service. US. 
Department of Agriculture. HyatUvllle, 
Maryland 20782. 
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located at least 15 feet from the outer 
perimeter fence. When double fencing is 
required, the space between the outer 
and inner perimeter fences shall be kept 
free from all foliage at all times. 

till) The outer fence of the facility 
shall be posted with signs in appropriate 
linguage. which shall convey the follow¬ 
ing : Restricted Area—keep out. Quaran¬ 
tine Area—keep out. or Restricted Quar¬ 
antine Area—keep out. 

<4) Other requirements . <i) Access in¬ 
to the quarantine area shall be through a 
single door which shall lead into a walk 
through shower area with clothes change 
areas located on either side of the shower 
and adjacent thereto. 

<li) Toilet and lavatory facilities as 
determined by the Deputy Administra¬ 
tor. Veterinary Services, to be adequate 
to preclude transmission of livestock or 
poultry disease agents from the facility 
shall be located within the animal hold¬ 
ing areas. 

(ill) A sufficient supply of clean cloth¬ 
ing including towels and footwear as de¬ 
termined by the Deputy Administrator 
shall be maintained within the quaran¬ 
tine area. 

(iv) A continuous supply of hot and 
cold running water shall be provided 
which shall include potable water for 
personnel. 

<v) If lunch is to be eaten within the 
facility, a lunch room must be provided 
and all food entered into the facility 
must be approved by the supervising 
United States government veterinarian. 

<vi) A separate room containing the 
equipment for preparation and packag¬ 
ing of laboratory specimens with ade¬ 
quate office space as determined by the 
Deputy Administrator. Veterinary Serv¬ 
ices. to perform his duties shall be pro¬ 
vided for the supervising veterinary of¬ 
ficial. All records, equipment, and other 
nit to rials used in the facility, must be 
maintained within the quarantlnt facil¬ 
ity for the entire quarantine period. 

evil) A separate area situated apart 
from the animal holding area shall be 
provided for necropsies and a means for 
the removal of the carcass of dead ani¬ 
mals shall be provided without breaking 
quarantine security. 

(vili) An animal receiving area and a 
chute or stocks for restraint during ex¬ 
amination and veterinary inspection, as 
determined to be appropriate by the Dep¬ 
uty Administrator. Veterinary Services, 
to permit examination of the animal, 
shall be provided. 

<ix) Feed shall be stored in such a 
manner that replenishment during the 
quarantine period does not require trans¬ 
porting vehicles to enter the quarantine 
area. 

<x) Equipment necessary for the care, 
cleaning, feeding, waste disposal, and 
handling of the animals shall be pro¬ 
vided and maintained within the quar¬ 
antine area. 

<xi) Additional requirements as to se¬ 
curity. physical plant and facilities, and 
sanitation may be imposed by the Dep¬ 
uty Administrator, Veterinary Services, 
in each specific case in order to assure 
that the quarantine of the animals In 


such facility will be adequate to enable 
determination of their health status, 
prevent the spread of disease among an¬ 
imals in quarantine, and prevent escape 
of animal disease agents from the 
facility. 

Any person who wishes to submit writ¬ 
ten data, views, or arguments concerning 
the proposed amendments may do so by 
filing them with the Deputy Administra¬ 
tor, Veterinary Services, Animal and 
Plant Health Inspection Service, US. 
Department of Agriculture. HyatUvllle, 
Maryland 20782. before March 22, 1977. 

All written submissions made pursuant 
to this notice will be mode available for 
public inspection at the Federal Build¬ 
ing. 6505 Belcrest Road, Room 821-A. 
HyatUvllle. Maryland, during regular 
hours of business <8 a.m. to 4:30 pjn.. 
Monday to Friday, except holidays) in a 
manner convenient to the public busi¬ 
ness (7 CFR 1.27(b)). 

Comments submitted should bear a 
reference to the date and page number 
of this issue in the Federal Register. 

Done at Washington. DC. this 17th 
day of January 1977. 

Nome.—Tho Animal And Plant Health In¬ 
spection Service has determined that this 
document does not contain a major proposal 
requiring preparation of an Inflation Impact 
Statement under Executive Order 11821 and 
OMB Circular A-107. 

Pierre A. Chaloux. 

Acting Deputy Administrator, 
Veterinary Services . 

I PR Doc.77-1960 Filed 1-10-77; 8 45 am| 


DEPARTMENT OF 
TRANSPORTATION 

Federal Aviation Administration 
[ 14 CFR Part 71 ] 

| Airspace Docket No. 76- PC 71 

TRANSITION AREA 
Proposed Alteration 

The Federal Aviation Administration 
<FAA> is considering an amendment to 
Part 71 of the Federal Aviation Regula¬ 
tions that would alter the 700 feet tran¬ 
sition area of Honolulu. Hawaii. 

Interested persons may participate in 
the proposed rule making by submitting 
such written data, views or arguments as 
they may desire. Communications should 
Identify the airspace docket number and 
be submitted in triplicate to the Direc¬ 
tor, Pacific-Asia Region. Attention: 
Chief, Air Traffic Division. Federal Avi¬ 
ation Administration. P.O. Box 4009. 
Honolulu. Hawaii 96813. All communica¬ 
tions received on or before February 22, 
1977, will be considered before action is 
taken on the proposed amendment. The 
proposal contained in this notice may be 
changed In the light of comments 
received. 

An official docket will be available for 
examination by interested persons at the 
Federal Aviation Administration. Office 
of the Chief Counsel, Attention: Rules 
Docket, AGC-24, 800 Independence Ave¬ 
nue, 8.W., Washington, D.C. 20591. An 
informal docket also will be available for 


examination at the office of the Re¬ 
gional Air Traffic Division Chief. 

Request for copies of this notice of 
proposed rulemaking should be ad¬ 
dressed to the Federal Aviation Admin¬ 
istration. Office of Public Affairs. Atten¬ 
tion: Public Information Center. APA- 
430, 800 Independence Avenue, 8.W., 
Washington, D.C. 20591. 

As part of this proposal relates to the 
navigable airspace outside the United 
Slates, this notice Is submitted in con¬ 
sonance with the ICAO International 
Standards and Recommended Practices. 

Applicability of International Stand¬ 
ards and Recommended Practices by the 
Air Traffic Service, FAA, in areas out¬ 
side domestic airspace of the United 
States Ls governed by Article 12 of and 
Annex 11 to the Convention on Interna¬ 
tional Civil Aviation, which pertain to 
the establishment of air navigation fa¬ 
cilities and services necessary to promot¬ 
ing the safe, orderly, and expeditious 
flow of civil air traffic. Their purpose 
Is to insure that civil flying on interna¬ 
tional air routes is carried out under 
uniform conditions designed to improve 
the safety and efficiency of air operations. 

The International Standards and Rec¬ 
ommended Practices in Annex 11 apply 
in those ports of the airspace under the 
jurisdiction of a contracting state, de¬ 
rived from ICAO, wherein air traffic 
services are provided and also whenever 
a contracting state accepts the respon¬ 
sibility of providing air traffic sendees 
over high seas or in airspace of unde¬ 
termined sovereignty. A contracting 
state accepting such responsibility may 
apply the International Standards and 
Recommended Practices to civil aircraft 
in a manner consistent with that adopted 
for airspace under its domestic Jurisdic¬ 
tion. 

In accordance with Article 3 of the 
Convention on International Civil Avia¬ 
tion. Chicago. 1944. state aircraft arc 
exempt from the provisions of Annex 
11 and its Standards and Recommended 
Practices. As a contracting state, the 
United States agreed by Article 3<d> 
that Its state aircraft will be operated 
in International airspace with due re¬ 
gard for the safety of civil aircraft. 

Since this action involves, in part, the 
designation of navigable airspace out¬ 
side the United States, the Administra¬ 
tor has consulted with the Secretary of 
State and the Secretary of Defense in 
accordance with the provisions of Ex¬ 
ecutive Order 10854. 

The proposed amendment would ex¬ 
tend the 700 feet transition area south¬ 
ward by redesignating it to read as 
follows: 

Honolulu, Hawaii (Honolulu 
International Ajapoat) 

That airspace extending upward from 700 
feet above the surface south and southeast of 
Honolulu beginning at Lat. 21*20*30" N., 
Long. 157"5ri5" W.. thence south to Lat. 
21 * 15*30" N.. Long. 167*49 16** W , thence 
cast along the shoreline to and clockwise 
along the arc of a 15 NM radius circle cen¬ 
tered on Honolulu International Airport 
(Lat. 21*19*35" N.. Long. 157*55*45** W.) to 
Lat. 21*08*40" N.. Long 158*07*35" W. 
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thence northwest to Let 21*10*10** N.. Long. 
158* 11*56" W„ thence northeast along a lino 
4 5 miles southeast of and parallel to the 
Honolulu VORTAC 242* radial to and coun¬ 
terclockwise along the arc of a 6-mlle radius 
circle centered on NAS Barber® Point (Lat. 
31*18*36" N., Long. 158-1H'30** W.) to and 
counterclockwise along the arc of a 6-mil© 
rad tun circle centered on Honolulu Interna¬ 
tional Airport to the point of beginning,, and 
within 3 miles northwest and 4.6 miles south- 
oast or the Honolulu VORTAC 242* radial, 
extending from 13 miles to 14 miles south¬ 
west of the VORTAC. 

The proposed extension of this transi¬ 
tion area would provide controlled air¬ 
space for aircraft arriving from The east 
and southeast at the lower altitudes. 

(Secs 307(a) and 1110. Federal Aviation Act 
of 1058 (49 UB.C 1348(a) and 1510). Execu¬ 
tive Order 10854 ( 24 PR 9586). sec. 6(c). De¬ 
partment of Transportation Act (49 Ufl.C, 
1855(c)).) 

Issued in Washington, D.C., on Jan¬ 
uary 12. 1977. 

Wii.uam E. Broadwater. 

Chief, Airspace and Air 
Traffic Rules Division 

(PR Doc.77-1821 Plied 1-19-77;8:45 am) 


[14 CFR Part 71] 

| Airspace Docket No. 76-PC-3] 
TRANSITION AREA 
Proposed Designation 

The Federal Aviation Administration 
*FAA) is considering an amendment to 
Part 71 of the Federal Aviation Regula¬ 
tions that would designate a Kaanapali, 
Hawaii, transition area. 

Interested persons may participate in 
the proposed rule making by submitting 
such written data, views or arguments 
as they may desire. Communications 
should identify the airspace docket num¬ 
ber and be submitted in triplicate to the 
Director. Pacific Region. Attention: 
Chief, Air Traffic Division Federal Avia¬ 
tion Administration. P.O. Box 4009. 
Honolulu. Hawaii 96813. All communica¬ 
tions received on or before March 7. 
1977. wil be considered before action is 
taken on the proposed amendment. The 
proposal contained in this notice may 
be changed in the light of comments 
received. 

An official docket will be available for 
examination by interested persons at the 
Federal Aviation Administration. Office 
of the Chief Counsel. Attention: Rules 
Docket. AGC-24. 800 Independence 

Avenue. S.W., Washington. DC. 20591. 
An informal docket also will be available 
for examination at the office of the Re¬ 
gional Air Traffic Division Chief. 

Request for copies of this notice of 
proposed rulemaking should be ad¬ 
dressed to the Federal Aviation Ad¬ 
ministration. Office of Public Affairs, 
Attention: Public Information Center. 
APA-320, 800 Independence Avenue. 

S.W.. Washington. D.C. 20591. 

As part of this proposal relates to the 
navigable airspace outside the United 
States, tills notice is submitted in con¬ 


sonance with the ICAO International 
Standards and Recommended Prac¬ 
tices. 

Applicability of International Stand¬ 
ards and Recommended Practices by the 
Air Traffic Service. FAA. in areas outside 
domestic airspace of the United States 
is governed by Article 12 of and Annex 11 
to the Convention on International Civil 
Aviation, which pertain to the establish¬ 
ment of air navigation facilities and 
services necessary to promoting the safe, 
orderly, and expeditious flow of civil air 
traffic. Their purpose is to insure that 
civil flying on international air routes is 
carried out under uniform conditions 
designed to improve the safety and ef¬ 
ficiency of air operations. 

TTio International Standards and 
Recommended Practices in Annex 11 ap¬ 
ply in those parts of the airspace under 
the Jurisdiction of a contracting state, 
derived from ICAO, wherein air traffic 
services are provided and also whenever 
a contracting state accepts the respon¬ 
sibility or providing air traffic services 
over high seas or in airspace of unde¬ 
termined sovereignty. A contracting 
state accepting such responsibility may 
apply the International Standards and 
Recommended Practices to civil aircraft 
in a manner consistent with that adopted 
for airspace under its domestic jurisdic¬ 
tion. 

In accordance with Article 3 of the 
Convention on International Civil Avia¬ 
tion. Chicago. 1944. state aircraft are 
exempt from the provisions of Annex 11 
and lt« Standards and Recommended 
Practices. As a contracting state, the 
United States agreed by Article 3<d> that 
its state aircraft will be operated in in¬ 
ternational airspace with due regard for 
the safety of civil aircraft. 

Since this action involves, in part, the 
designation of navigable airspace out¬ 
side the United States, the Administra¬ 
tor has consulted with the Secretary of 
State and the Secretary of Defense in 
accordance with the provisions of Exec¬ 
utive Order 10854. 

The proposed amendment would des¬ 
ignate the following transition area: 

Kaakafau. Haw ah 

That area extending upward from 700 feet 
above the surface within a 5-mil© radius of 
Kaanapali Airport (Lat 20*66*45" N„ Long. 
156*41'85*' W.). within 3 miles each side of 
the Molokai VORTAC 114* T radial extending 
from the 5-mile radius to 7.6 miles north¬ 
west of the airport. 

A transition area of sufficient dimen¬ 
sion. which would contain IFR opera¬ 
tions within controlled airspace between 
the base of the 700 foot transition area 
and the overlying 1,200 foot controlled 
airspace, is needed for a new instrument 
approach procedure to Kaanapali Air¬ 
port. Maul. Hawaii 

(Sec. 307(a) and 1110 of the Federal Aviation 
Act of 1958 (49 USC. 1348(9) and 1610), 
Executive Order 10854 (24 FR 9585) and See. 
6(c) of the Department of Transportation 
Act (49 U SC. 1055(C)).) 


Issued In Washington. D.C., on Janu¬ 
ary 12. 1977. 

William E. Broadwater. 

Chief , Airspace and Air 
Traffic Rules Division. 

| RR Doc.77-1622 Filed 1-19-77; 8 45 am | 


[ 14 CFR Part 71 ] 

(Airspace Docket No. 76-WE-25J 

TRANSITION AREA 
Proposed Alteration 

The Federal Aviation Administration 
i FAA > is considering an amendment to 
Part 71 of the Federal Aviation Regula¬ 
tions Unit would provide additional con¬ 
trolled airspace to accommodate an in¬ 
strument approach procedure for 
Catalina Airport, Avalon, Calif. <Santa 
Catalina Island). 

Interested persons may participate in 
the proposed rule making by submitting 
such written data, views or arguments 
as they may desire. Communications 
should identify the airspace docket num¬ 
ber and be submitted in triplicate to the 
Director. Western Region. Attention: 
Chief. Air Traffic Division. Federal Avia¬ 
tion Administration, 15000 Aviation 
Boulevard. P.O. Box 92007, Worldway 
Postal Center, Los Angeles. Calif. 90009. 
All communications received on or before 
February 22, 1977, will be considered be¬ 
fore action is taken on the proposed 
amendment. The proposal contained in 
this notice may be changed in the light 
of comments received. 

An official docket will be avaiaibie for 
examination by interested persons at the 
Pederal Aviation Administration. Office 
of the Chief Counsel, Attention: Rules 
Docket. AOC-24, 800 Independence Ave¬ 
nue. S.W., Washington. D.C. 20591. An 
informal docket also will be available for 
examination at the office of the Regional 
Air Traffic Division Chief. 

Request for copies of this notice of pro¬ 
posed rulemaking should be addressed to 
the Federal Aviation Administration. 
Office of Public Affairs, Attention: Public 
Information Center, APA-430, 800 In¬ 
dependence Avenue. S.W„ Washington. 
D.C. 20591. The rule proposed herein has 
been reviewed in accordance with E.O. 
11821 titled. Inflationary Impact State¬ 
ments. »39 FR 41501. November 29.1974), 
and it has been determined that the 
preparation of an Inflationary Impact 
Statement is not necessary. 

As part of this proposal relates to the 
navigable airspace outside the United 
States, this notice is submitted in con¬ 
sonance with the ICAO International 
Standards and Recommended Practices. 

Applicability of International Stand¬ 
ards and Recommended Practices by the 
Air Traffic Sendee, FAA. in areas out¬ 
side domestic airspace of the United 
States is governed by Article 12 of and 
Annex 11 to the Convention on Interna¬ 
tional Civil Aviation, which pertAin to the 
establishment of air navigation facili¬ 
ties and services necessary to promoting 
the safe, orderly, and expeditious flow of 
ciYil air traffic. Their purpose Is to in- 
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sure that civil Hying on International air 
routes is carried out under uniform con¬ 
ditions designed to improve the safety 
and efficiency of air operations. 

The International Standards and Rec¬ 
ommended Practices in Annex II apply 
in those parts of the airspace under the 
jurisdiction of a contracting state, de¬ 
rived from ICAO, wherein air traffic 
services are provided and also whenever 
a contracting state accepts the respon¬ 
sibility of providing air traffic services 
over high seas or in airspace of undeter¬ 
mined sovereignty. A contracting state 
accepting such responsibility may apply 
the International Standards and Recom¬ 
mended Practices to civil aircraft in a 
manner consistent with that adopted for 
airspace under Its domestic Jurisdiction. 

In accordance with Article 3 of the 
Convention on International Civil Avia¬ 
tion. Chicago. 1944, state aircraft are 
exempt from the provisions of Annex 11 
and its Standards and Recommended 
Practices. As a contracting state, the 
United States agreed by Article 3(d) that 
its state aircraft will be operated in in¬ 
ternational airspace with due regard for 
the safety of civil aircraft. 

Since this action Involves, in part, the 
designation of navigable airspace out¬ 
side thg United States, the Administrator 
has consulted with the Secretary of State 
and the Secretary of Defense in accord¬ 
ance with the provisions of Executive 
Order 10854. 

The proposed amendment would pro¬ 
vide transition airspace extending up- 
ward from 700 feet above the surface 
within five miles each side of the 22SPT 
(214'M) and 012*T c357*M> radiols ex¬ 
tending from six miles north to 12 miles 
southwest of the Santa Catalina VOR- 
TAC. 

The proi>osed additional controlled 
airspace will upgrade the capability of 
Avalon Airport by providing airspace 
protection for its first Instrument ap¬ 
proach procedure. The instrument ap¬ 
proach win enhance safety by providing 
a procedure during IFR weather and 
marginal VFR weather. 

(Sec 307<a) and 1110 of the Federal Aviation 
Act or 1058 (49 UBC 1348(a) and 1510). 
Executive Order 10854 (24 FR 9505) and Sec 
0(c) of the Department of Transportation 
Act (49 US.C. 1655(c)).) 

Issued in Washington, DC., on Jan¬ 
uary 12, 1977. 

William E. Broadwater, 

Chief . Airspace and Air 
TYafllc Rules Division. 

|FR Doc.77 1620 Filed l-18-77;8:46 am] 


[ 14 CFR Part 71 ] 

(Airspace Docket Ho. 76-80-1081 
TRANSITION AREA 
Proposed Designation 
Tiie Federal Aviation Administration 
is considering an amendment to Part 71 
of the Federal Aviation Regulations that 
would designate the Camden, Tennessee, 
transition area. 


Interested persons may submit such 
written data, views or arguments as they 
desire. Communications should be sub¬ 
mitted to the Federal Aviation Adminis¬ 
tration, Southern Region. Air Truffle Di¬ 
vision. P.O. Box 20636. Atlanta. GeorgiA 
30320. AD communications received on or 
before March 7. 1977, will be considered 
before action is taken on this amend¬ 
ment. No hearing is contemplated at this 
time, but arrangements for Informal 
conferences with Federal Aviation Ad¬ 
ministration officials may be made by 
contacting the Chief, Airspace and Pro¬ 
cedures Branch. Any data, views or ar¬ 
guments presented during such confer¬ 
ences must also be submitted In writing 
in accordance with this notice in order 
to become a part of the record for con¬ 
sideration. The proposal contained In 
this notice may be changed in light of 
comments received. 

The official docket will be available for 
examination by interested persons at the 
Federal Aviation Administration, South¬ 
ern Region. Room 645, 3400 Whipple 
Street. East Point, Oa. 

The Camden transition area would be 
designated as: 

That, airspace extruding upward from 700 
feet above the surface within a 5.5-mile ra¬ 
dius of the Benton County Airport (latitude 
36*00*40*’ N. Jongitude 88*07*24" W ). 

The proposed designation is required 
to provide controlled airspace protection 
for IFR operations at Benton County 
Airport. A prescribed instrument ap¬ 
proach procedure to this airport, utilizing 
the Jacks Creek VORTAC. is proposed In 
conjunction with Die designation of this 
transition area. 

This amendment is proposed under the 
authority of sec. 307< a) of the Federal 
Aviation Act of 1958 <49 U.S.C. 1348(a)) 
and of sec. 6<c> of the Department of 
Transportation Act <49 U.S.C. 1655(c)). 

The FAA has determined that this 
document docs not contain a major pro¬ 
posal requiring preparation of an Infla¬ 
tion Impact Statement under Executive 
Order 11821 and OMB Circular A-107. 

Issued in East Point. Oa.. on Jan¬ 
uary 6. 1977. 

PHILLIF M. 8WATER. 

Director . Southern Region. 

I PR Doc.77 1619 Filed 1-10-77.8:46 am) 


[14 CFR Part 91] 

(Docket No 16431; Notice 77-2J 

REGULATORY REVIEW PROGRAM 

Invitation to Submit Proposals for 
Consideration 

The Federal Aviation Administration 
gives public notice of the Part 91. Sut£ 
part B Regulatory Review Program 
(herein called “program**). Tills program 
will be administered by the Airspace and 
Air Traffic Rules Division. Air Traffic 
Service. The program, a result of the Sec¬ 
retary of Transportation's regulatory re¬ 
form policy statement of March 23.1976. 
will be patterned on the airworthiness 


and operations review programs of 1974- 
76 and will proceed according to the 
schedule in Appendix A of this notice. 

Proposals Invited. All interested per¬ 
sons are invited to submit any proposals 
to amend Part 91. Subpart B of the Fed¬ 
eral Aviation Regulations that they deem 
appropriate. Proposals should be sub¬ 
mitted In duplicate as soon as possible 
to the Federal Aviation Administration* 
Air Traffic Service. Airspace and Air 
Traffic Rules Division. AAT-200, 800 In¬ 
dependence Avenue. SW. Washington. 
D.C. 20591. To receive consideration, pro¬ 
posals must be within the scope of the 
program as set forth in this notice and 
must be received by the FAA not later 
than March 15, 1977. Proposals received 
after that date will be deferred for con¬ 
sideration during a future regulatory re¬ 
view. This is in addition to, and does not 
supersede, the processing of petitions for 
rulemaking under Part 11 of the Federal 
Aviation Regulations, where appropriate. 

Scope. This program includes only 
Subpart B (Flight Rules) of Part 91 of 
the Federal Aviation Regulations (14 
CFR Part 91). 

Pending Notices. Appendix B to this 
notice identifies a number of currently 
outstanding notices of proposed rule 
making which affect Part 91. Subpart B. 
These notices will be pursued to a con¬ 
clusion or withdrawn outside the pro¬ 
gram. 

Status of the Rules . The last amend¬ 
ment to the Part te Amendment 91-136, 
“Phased Compliance with Part 36 Noise 
Limits by Certain Turbojets with Maxi¬ 
mum Weights Greater than 75.090 
Pounds, issued December 17, 1976, and 
effective on January 24. 1977 <see 41 FR 
56046. December 23. 1976). There are no 
petitions for rule making pending con¬ 
cerning 8ubpart B of Part 91. 

Required Format and Information . 
Based on experience gained during the 
Airworthiness and Operations Review 
Programs, the FAA has determined that 
use of a standard format and the inclu¬ 
sion of certain specific information for 
each proposal will greatly facilitate the 
processing, compilation and evaluation of 
the proposals received by the FAA. Ap¬ 
pendix C of this notice contains a sample 
of the format that should be used. In 
addition, each proposal should include at 
least the following information: 

1. The full name or title of the proponent 
or an acceptable acronym. 

2. The FAR 91 section affected. 

3. A short title Identifying the subject of 
the proposal (In 10 words or less). 

4. The specific regulatory language being 
proponed to achieve the desired objective. If 
at all possible. 

5. The language of the existing rule that 
the proposal would change. 

6. An explanation and Justification of the 
proposal, including: 

a. Background, pertinent to proposed 
change. 

b. Why Is the change necessary? 

c. How Is aviation safety enhanced or the 
existing level of safety maintained? 

d. What are the environmental, economlo 
(including inflationary) and ocwt/beneflt 
consequences, if any, eg the proposal if 
adopted? 
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e. What other rule* are affected (for exam¬ 
ple. parallel rule* In other FAR Part*)? 

f. What other proposals. If any, are directly 
related? 

7. Additional data or references to publi¬ 
cations . 

When more than one proposal Is sub¬ 
mitted on an issue to achieve the desired 
result, the information required to item 
6. above, should be stated in full on only 
one proposal and a cross-reference in¬ 
cluded In the other related proposals. 
Proponents may submit a precise state¬ 
ment of the objective sought instead of 
the information required under item 4 
above. 

Compilation of Proposals. Each pro¬ 
posal, received no later than March 15, 
1977, will be evaluated. The PAA wUl then 
prepare a Compilation of Proposals for 
consideration during the Part 91. Sub¬ 
part B Regulatory Review. In addition 
to proposals received from outside the 
agency, the FAA wUl consider in this 
compilation FAA proposals believed ap¬ 
propriate for the program. 

Agenda and Conference. All proposals 
received will be considered in preparing 
the agenda for the Part 91, Subpart B 
Regulatory Review Conference. The 
agenda (including the Compilation of 
Proposals) will be distributed by July 1, 
1977. At that time, a Notice of Availabil¬ 
ity of the Agenda will be published In the 
Federal Register. The conference will be 
held during the period August 1-4. 1977 
in the Washington. D.C. area at a place 
to be announced. There will be no admis¬ 
sion fee or other charge to attend and 
participate in the conference. All confer¬ 
ence sessions will be open, on a space 
available basis, to all interested persons 
who register to attend. All meetings will 
be taped. Copies of the tapes may be pur¬ 
chased. at fees determined in accordance 
with 49 CFR 7i)5(J). from the Office of 
the Chief Counsel. AGC-24. Federal Avi¬ 
ation Administration. 800 Independence 
Avenue, SW. Washington, D.C. 20591. 

Proposed and Final Rulemaking. The 
Conference tapes and related regulatory 
review documents will be used in develop¬ 
ing notices of proposed rulemaking, 
where appropriate. 

(Secs 305. 307. 312. 313(a), and 601 of the 
Federal Aviation Act of 1058 <49 U.8.C. 1346. 
1348. 1353. 1354(a). 1421).) 

Note. —The Federal Aviation Administra¬ 
tion has determined that this document does 
not contain a major proposal requiring 
preparation of an Inflation Impact Statement 
under Executive Order 11821 and OMB Cir¬ 
cular A-107 

Issued in Washington. D.C.. on Janu¬ 
ary 13. 1977. 

Glen D. Tignei, 

Acting Director . 

Air Traffic Service. 

Arrr.Noix A—Schedule roa Part 01. 8uera*T 
B Rjsgulatovv Review P* ogham 

January 17. 1977—Notice initiating Part 
91. Subpart B Regulatory Review Program 
and inviting proposals to amend the Federal 
Aviation Regulations. 

March 15. 1977—Final date for delivering 
proposals to FAA. 

July ], 1077—Distribute agenda (Including 
compilation of proposals) and related work¬ 


ing documents for Part 91. Subpart B Reg¬ 
ulatory Review Program and publish a Notice 
of Availability of the Agenda in the Fxouux. 
Banym. 

August 1 to 4. 1077—Part 01. Subpart B 
Regulatory Review Program Conference. 

ArrxNDtx B— Pending Notices or Proposed 

Rule Making Excluded mo m the Pm 01. 

8uBTArr B Regulatory Review Pit ogham 

The FAA has issued a number of notices of 
proposed rule making proposing amendments 
to Part 01 of the Pedcral Aviation Regula¬ 
tions within the scope of this program These 
notices will be pursued to a conclusion out¬ 
side the program. They are Identified below: 

1 Notice 77-22, VFR Flight Beneath 
Clouds This notice (36 PR 14659. August 7. 
1971) proposed “amending 101.106(e) by re¬ 
moving the celling as reported at the pri¬ 
mary airport as the criterion for VFR flight 
in a control zone, and substituting the actual 
cloud condition prevailing at any given point 
In the control rone where VFH flight U be¬ 
ing conducted." The comment period expired 
November 8. 1971. 

2. Notice 74-8. Two-Way Radio Communi¬ 
cations During IFR Operations. This notice 
<39 FR 7431. February 26, 1074) proposed 
"amending 191.127(c)(4) of the Federal 
Aviation Regulations to provide that, when 
holding instructions have been received, a 
pilot who has lost two-way communications 
under IFR must either leave the holding fix 
at the expect-further-clearance time received 
or. if an expect-approach-clearance time has 
been received, commence the approach at the 
expect-approach-clearance time received." 
The comment period expired April 20. 1974. 

3. Notice 76- 20. Operations Review Pro¬ 

gram, Proposed Airspace. Air Traffic and 
General Operating Rules. Tills notice (41 
FR 46875, October 26. 1976) proposes 

"amending Parts 71 and 91 of the Federal 
Aviation Regulations by removing all pro¬ 
vision* for designating Group ITI TCAs. by 
removing the 200-knot restriction from ter¬ 
minal control areas, and by making other 
editorial and clarifying changes." The com¬ 
ment period expires January 24. 1977. 

4. Notice 76-26. Turbojet-Powered Air 
planes. Delayed Landing Flap Procedure. 
This notice (41 FR 62396. November 29. 
1976) proposes "amending Part 91 of the 
Federal Aviation Regulations (14 CFR Part 
91) to add a new i 91.85(d) to require that 
the landing flap setting for turbojet-pow¬ 
ered airplanes be delayed until at or below 
1,000 feet above the airport elevation." The 
comment period expiree January 28. 1977. 

Appendix C—Pom mat roa Past 91. 

Subpakt B Review 

The following formal and guidelines 
should be followed In developing proposals 
for consideration during the Review 

Guidelines. Each proposal should be sub¬ 
mitted on a separate page. The text should 
be within margins not more than 6‘*" wide 
and 9" long, so that It can be printed on 
paper 8'’ by lOVfc**. 

Sample Format 

Proposal: (Leave Blank—for FAA use). 

From: Ms Jane Doe. 

Index: (Leave Blank—for FAA use). 

FAR: 9133. 

SUBJ: Flight plan; information required 
paorosAi. 

Amend 91.83(a) (10) to read as follows: 

(a) Unless otherwise authorized by ATC, 
each person filing an IFR or VFR flight plan 
shall Include in it the following information: 

(10) Hie number of persons In the air¬ 
craft 


cuaaxKT MULE 

91.83 Plight plan; information required 

(a) Unless otherwise authorized by ATC. 
each person filing an IFR or VFR flight plan 
shall include In it the following Information: 

(10) In the case of an International flight, 
the number of persons In the aircraft 

explanation and justification 

Flight plan Information should always con¬ 
tain Information as to the number of persona 
aboard, etc. The environmental and eco¬ 
nomic impacts are none. 

(Attach additional data. If any.) 

JFR Doc.77-1614 Filed 1-19-77; 8 45 am| 


INDIAN CLAIMS COMMISSION 

[ 25 CFR Part 504 ] 

GOVERNMENT IN THE SUNSHINE ACT 

Public Observation of Commission Meet¬ 
ings; Prohibition of Ex Parte Communi¬ 
cations Relevant to Merits of Pending 
Commission Proceedings 

For the purpose of implementing the 
provisions of the Govern men t in the 
Sunshine Act, 5 U.8.C. 552b, 557(d). the 
Indian Claims Commission proposes to 
amend Chapter m of Title 25 of the 
Code of Federal Regulations by adding a 
new Part 504 to that chapter. 

The Government in the Sunshine Act 
provides for opening agency meetings to 
public observation and prohibits ex parte 
communications between members or 
employees of an agency and interested 
persons outside the agency relevant to 
the merits of any proceeding before the 
agency. 

These amendments to Title 25, Chap¬ 
ter m of the Code of Federal Regula¬ 
tions are made under the authority of 
section 3 of the Government in the Sun¬ 
shine Act, 6 U.S.C. 552bfg) and sections 
8 and 9 of the Indian Claims Commission 
Act. 60 Stat. 1051 (25 U.8.C. 70g, 70h>. 

It is proposed to make these regula¬ 
tions effective on March 12. 1977. the 
effective date of the Government in the 
Sunshine Act. 

Written comments concerning these 
proposed regulations are invited from 
the public and other Interested persons. 
Comments should be presented to the 
office of the Executive Director, Indian 
Claims Commission, 1730 K Street. NW , 
Washington. D.C. 20006. Where possible, 
nine copies should accompany the origi¬ 
nal of all comments. However, failure to 
submit copies will In no way affect the 
consideration given all comments. All 
comments must be received no later than 
February 28, 1977. 8uch comments will 
be available for inspection at the office 
of the Executive Director of the Com¬ 
mission between 8:00 a.m. and 4:00 p.m. 
on nomal Federal business days. 

The proposed regulations are set forth 
in tentative form below: 

PART 504—PUBLIC OBSERVATION Of 
COMMISSION MEETINGS: PROHIBITION 
OF EX PARTE COMMUNICATIONS REt 
EVANT TO MERITS OF PENDING COM 
MISSION PROCEEDINGS 

Sec. 

604.1 Scope and purpose 
6043 Definitions. 
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5043 Public observation of commi»loa 
hearings. 

504.4 Public inspection of records tn 
dockets. 

501 5 Conduct of Co mmi ssion business. 
1.04.6 Public obsorvaUon of meetings 

604.7 Closing of exempt meetings or por¬ 

tions thereof. 

604.8 Procedure for announcing meeting*. 
504.0 Procedure* for closing certain meet¬ 
ings or portions thereof. 

504.10* Procedure for closing exempt meet¬ 
ings described In 4 604.7 (a) (2). 

504.11 Chler Counsel's certification of closed 
meetings. 

504.12 Maintenance of transcripts, record¬ 
ings, or minutes. 

504.13 Annual report to Congress. 

504.14 £x Parte CommitnlcnUona. 
Auntoanr: 6 US.C. M2b(g), unices other¬ 
wise noted. 

§ 501.1 Scope and purpose. 

It is hereby declared to be the policy 
of the Indian Claims Commission that 
the public Is entitled to the fullest prac¬ 
ticable information regarding its deci¬ 
sionmaking processes It Is the purpose of 
this part to provide the public with such 
information while protecting the rights 
of individuals and the ability of the In¬ 
dian Claims Commission to carry out Its 
responsibilities. 

§501.2 Definition*. 

For purposes of this part, (a) “Com¬ 
mission" means the Indian Claims Com¬ 
mission, which is a collegia] body com¬ 
posed of five members appointed by the 
President with the advice and consent of 
the Senate. The President designates one 
member as Chairman. 

(b) “Commissioner" means a member 
of the Commission, including the Chair¬ 
man. 

<c) “Meeting" means the deliberations 
of at least three Commissioners where 
such deliberations determine or result 
in the Joint conduct or disposition of the 
Commission's business, but does not in¬ 
clude deliberations required or permitted 
by U 5043 and 504.9. 

(d) “Earliest practicable time" means 
as soon as possible, including after the 
commencement of the meeting or por¬ 
tion thereof in question. 

§ 50-4.3 Puhlif* o!i»rnalion of (!ot»m»*- 
rkm hearing*. 

All hearings before the Commission 
shall be open to public observation. (8ec. 
9. 60 Stat. 1051 (25 U.8.C. 70h>.) 

§ 501.1 Public Inspection of record* In 
docket*. 

The complete record in each docket 
before the Commission shall be available 
for public Inspection at the office of the 
Clerk of the Commission between 8:00 
a.m. and 4:00 pm. on normal Pedcral 
business days. (Sec. 8. 60 Stat. 1051 (25 
U.S.C. 70g>.) 

§ 501.5 Conduct of Cumtni**ion liu»i- 

nfM. 

Commissioners shall not Jointly con¬ 
duct or dispose of Commission business 
other than in accordance with this part. 


§ 501.6 Public «»bM’r%atioii of meeting*. 

Every portion of every Commission 
meeting shall, except as otherwise pro¬ 
vided in f 504.7. be open to public ob¬ 
servation. 

§ 501.7 Oo«ing of exempt meeting* or 
portion* thereof. 

(a) Notwithstanding the requirements 
of 1504.6, the Commission's meetings 
may be closed to the public, and informa¬ 
tion concerning said meetings may be 
withheld from the public, when the meet¬ 
ing is likely to: 

(1) Relate solely to the internal per¬ 
sonnel rules and practices of the Com¬ 
mission, or 

(2) Concern the Commission's par¬ 
ticipation in a civil action or proceed¬ 
ing. or the conduct or disposition by the 
Commission of a particular case of 
forma] adjudication involving a deter¬ 
mination on the record after the op¬ 
portunity for a hearing under 9 503.22 
of this chapter (section 22 of the Com¬ 
mission's general rules of procedure >. or 

(3) Involve any deliberations which 
fall within the exemptions contained In 
5 U.S.C. 552b (c)(1) or (c)(3) through 
(c)<9). 

(b) Notwithstanding the exemptions 
provided tn paragraph (a) of this sec¬ 
tion. the Commissioners may vote to 
open such meetings when the public 
interest so demands. 

§ 501.8 IVocrdurc for imnouncing 
meetings. 

(a) Except with respect to meetings 
or portions thereof which may be closed 
to public observation under 9 504.7(a) 
(2). announcement of which is described 
in 4 504.10(d), the Commission shall 
publicly announce Its meetings as de¬ 
scribed In paragraphs (b), (c), (d), and 
(e) of this section. 

<b) The Commission shall issue a 
public notice at least ten (10) days be¬ 
fore each Commission meeting which 
notice shall (1) state the date, time, and 
place of the meeting. (2) list the sub¬ 
jects or agenda items to bo discussed at 
such meetings, (3) state whether the 
meeting is to be open or closed to public 
observation, and (4) give the name and 
business telephone number of the Ex¬ 
ecutive Director of the Commission to 
whom requests for information about 
the meeting should be directed. In the 
event that a majority of the full mem¬ 
bership of the Commission determine by 
a recorded vote that Commission busi¬ 
ness requires that a meeting be held 
within ten (10) days of such determi¬ 
nation. the public notice described in 
the immediately preceding sentence 
shall be issued at the earliest practica¬ 
ble time. 

(c) The date, time, or place of a Com¬ 
mission meeting may be changed after 
issuance of the public notice described 
in paragraph (b) of this section only 
if the Commission gives public notice of 
any such change at the earliest prac¬ 
ticable time. Subjects or agenda Items 
to be discussed at a meeting or determi¬ 
nations by the Commission to open or 


close a meeting, or a portion of a meet¬ 
ing. to the public, after issuance of the 
public notice described in paragraph (b> 
of this section may be changed only if 
(1) a majority of the full membership 
of the Commission determine by a re¬ 
corded vote that Commission business 
so requires and that no earlier public 
notice of the change or changes was pos¬ 
sible. and <2> the Commission gives pub¬ 
lic notice of the change and the vote of 
each Commissioner upon such change 
or changes at the earliest practicable 
time. 

<d> Immediately following the issu¬ 
ance of each public notice described in 
paragraphs (b) and <c) of this section, 
notice of the date, time, place, subjects 
or agenda Items, whether the meeting or 
any portions thereof will be open or 
closed to public observation, any change 
in any of the preceding facts, and the 
name and business telephone number of 
the Executive Director of the Commis¬ 
sion. shall be submitted for publication 
in the Federal Register. 

<e> The Commission shall also 
promptly post all public notices described 
in paragraphs (b) and (c) of this section 
on a bulletin board maintained for this 
purpose at the offices of the Commission 
and shall mail copies to those who re¬ 
quest that the Commission's Executive 
Director place their names on the Com¬ 
mission's genera] mailing list, 

§ 501,9 Prtwcdtira* for closing certa : n 
meeting* or portion* thereof. 

<a) Except with respect to meetings 
or portions thereof which may be closed 
to public observation under I 504.7(a) 
<2>, with respect to which the procedure 
described in 9 504.10 applies, action by 
the Commission to close any meeting or 
portion thereof shall be governed by the 
procedures described In paragraphs (b), 
(c). and (d) of this section. 

(b> Action to close a meeting or any 
portion thereof pursuant to paragraphs 
(a) (1) or (a)(3) of 9 504.7 shall be 
taken only when a majority of the full 
membership of the Commission vote to 
do so. A separate vote of the Commis¬ 
sioners shall be taken with respect to 
each meeting a portion or portions of 
which are so proposed to be closed to 
public observation or with respect to any 
Information which is proposed to be so 
wtthheld. A single vote may be taken 
with respect to a series of meetings, a 
portion or portions of which are pro¬ 
posed to be closed to public observation, 
or with respect to any information con¬ 
cerning such series of meetings, so long 
as each meeting in such series Involves 
the same particular matters and is 
scheduled to be held ho more than thirty 
(30 > days after the initial meeting in the 
scries. The vote of each participating 
Commisioner will be recorded and no 
proxies will be allowed. Each meeting in 
the series shall be subject to the require¬ 
ments as to notice to the public described 
in » 504.8. 

(c> Whenever any person whose inter¬ 
ests may be directly afTected by a portion 
of a meeting requests that the Commis¬ 
sion dose such portion to public observa- 
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tion for any of the reasons referred to In 
paragraphs (5), <6), or <7) of 5 UJ3.C. 
552b(c). any one Commissioner may re¬ 
quest that a recorded vote of the Com¬ 
missioners be taken to close such meet¬ 
ing. 

(d) Within one day of any vote taken 
pursuant to paragraphs <b) or (c> of 
this $ 504.9. the Executive Director of 
the Commission shall make available to 
the public a written copy thereof show¬ 
ing the vote of each Commissioner. If ail 
or a portion of the meeting is to be 
closed to public observation, the Execu¬ 
tive Director shall, within one day of the 
vote taken pursuant to paragraphs (b) 
or <c> of this section, make available to 
the public a full written explanation of 
the Comm&sion's action closing the 
meeting or portion thereof, together 
with a list of all persons who are to at¬ 
tend the meeting and their affiliation. 
This Information shall be made available 
in the same manner as described in par¬ 
agraph «e) of $ 504 8 to the extent that 
it Is not exempt from disclosure under 
5 504.7. 

§ 501.10 Procedure for • exempt 

meet in r-' d<-< r»b» <1 tit 504.7 ( .1 ) (2). 

(a) The Commission purposes are ex¬ 
clusively adjudicatory. They consist of 
trying claims permitted to be filed on 
behalf of Indian tribes, bands, and 
groups against the United States pur¬ 
suant to section 2 of the Indian Claims 
Commission Act. 60 Stat. 1050 <25 U.8.C. 
70a). The Commission has no regulatory 
or rulemaking functions, nor is It charged 
with administering any substantive legis¬ 
lation. To protect the Integrity of its 
Adjudicatory deliberations. Commission 
meetings have historically been closed 
to public observation. For these reasons 
the Commission has determined that a 
majority of its meetings may properly 
be closed to public observation pursuant 
to * 504.7(a)(2). 

(b) In the case of any meeting, or por¬ 
tion thereof, which may be closed to 
public observation for the reasons de¬ 
scribed in paragraph (a) of this section, 
the Commission shall, by a recorded vote 
at the beginning of said meeting or por¬ 
tion thereof, vote on whether to close 
the meeting or portion thereof If a ma¬ 
jority of the full membership of the Com¬ 
mission vote to close the meeting or por¬ 
tion thereof, it shall be so closed. A copy 
of the vote, reflecting the vote of each 
Commissioner on the question, shall be 
made available to the public. 

(c) In the case of meetings or por¬ 
tions thereof to which this 8 504.10 ap¬ 
plies, the provisions of 55 504.8 and 504.9 
shall not apply. 

td> Except to the extent that such in¬ 
formation is exempt from disclosure un¬ 
der 5 504.7. public announcement of the 
date, time, place, and subject matters 
and agenda items of a meeting, or por¬ 
tion thereof, to which this 5 504.10 ap¬ 
plies. shall be posted at the earliest prac¬ 
ticable time on the bulletin board main¬ 
tained for this purpose at the offices of 
the Commission. 


§501.11 Otirf Count**!* i e#*rti lira lion 
nf cloMtl stin ting*. 

For every meeting closed pursuant to 
} 504.7, the Chief Counsel of the Com¬ 
mission shall publicly certify that, in his 
opinion, the meeting may be closed to 
the public and shall state which exemp¬ 
tions as set out in 5 U-8.C. 552b(c) are 
applicable. A copy of this certification, 
together with a statement from the pre¬ 
siding Commissioner setting forth the 
date, time, and place of the meeting, 
and the persons present shall be re¬ 
tained by the Commission. 

§ 501.12 MuintnitttMT of tnusMTtftt*, rr* 
t onliuu*, or minute 1 *. 

fa) The Commission shall maintain a 
complete transcript, or electronic record¬ 
ing, adequate to record fully the proceed¬ 
ings, of each meeting or portion of a 
meeting closed to the public, except that, 
in the case of a meeting or portion there¬ 
of closed to the public under 5 504.7 

(a)(2), the Commission may instead 
maintain a set of minutes. 

(b) The minutes shall fully and 
clearly describe all matters discussed and 
shall provide a full and accurate sum¬ 
mary of any action taken, and the rea¬ 
sons, Including a description of each of 
the views expressed on any items and 
the record of any roll can vote, reflecting 
the vote of each Commissioner on the 
question. All documents considered in 
connection with any action shall be Iden¬ 
tified in the minutes. 

(c) The Commission shall make 
promptly available to the public, in the 
office of the Executive Director of the 
Commission, the transcript, electronic re¬ 
cording. or minutes of the discussion of 
any item on the agenda, except for those 
items or discussion which the Commis¬ 
sion determines to contain information 
which may be withhold under 5 504.7 

<d) Subject to the exemptions in 
5 504.7, copies of the transcript, minutes, 
or the transcription of a recording dis¬ 
closing the Identity of each speaker, will 
be furnished to any person at the actual 
cost of duplication or transcription. 

(e) The Chief Counsel shall be respon¬ 
sible for determining what information 
may be withheld and what standards arc 
to be applied in making that determina¬ 
tion. 8hould an Individual be denied ac¬ 
cess to Information by a decision of the 
Chief Counsel, that individual may file a 
written appeal with the Commission. The 
Commission shall issue an order grant¬ 
ing or denying the petitioner's appeal. No 
hearing will be permitted under this ap¬ 
peal. (8ec. 9. 60 Stat. 1051 (25 U.8.C. 
70h>.> 

(f) The Commission shall maintain a 
complete verbatim copy of the transcript, 
a complete copy of the minutes, or a com¬ 
plete electronic recording of each meet¬ 
ing. or portion thereof, closed to the pub¬ 
lic, for at least two years after the meet¬ 
ing, or until one year after the conclu¬ 
sion of any Commission proceeding with 
respect to which the meeting or portion 
thereof, was held, whichever occurs later. 


§ 504.13 Annual rrport lo i'jni igrr**. 

The Commission shall annually report 
to Congress regarding its compliance 
with the Government in the Sun¬ 
shine Act, 5 U.8;C. 552b. The report must 
Include a tabulation of the total number 
of Commission meetings open to the pub¬ 
lic, the total number of meetings closed 
to the public, the reasons for closing the 
meetings, and a description of any litiga¬ 
tion brought against the Commission un¬ 
der the Act, including any costs assessed 
against the Commission in such litiga¬ 
tion. 

§ 504.1 t Kx pnrtt* rommunfrr.ttton*. 

<a> No person outside the Commission 
shall make or knowingly cause to be 
made to any Commissioner. Chief Coun¬ 
sel, staff attorney, or other employee of 
the Commission, an ex parte communi¬ 
cation relevant to the merits of any pro¬ 
ceeding before the Commission. 

(b) No Commissioner, Chief Counsel, 
staff Attorney, or other employee of the 
Commission shall make or knowingly 
cause to be made to any person outside 
the Commission, an ex parte communi¬ 
cation relevant to the merits of any pro¬ 
ceeding before the Commission. 

<c) Any Commissioner. Chief Counsel, 
staff attorney, or other employee of the 
Commission who receives, or who makes 
or knowingly causes to be made a com¬ 
munication prohibited by this section, 
shall place on the public record of the 
proceeding: 

<1) All such written communications; 

• 2 > Memoranda stating the substance 
of all such oral communications; and 

(3> All written responses, and memo¬ 
randa stating the substance of all oral re¬ 
sponses. to such communications. 

(d> Upon receipt of a communication 
knowingly made or knowingly caused to 
be made by a party to the proceeding, or 
by counsel, in violation of this section, 
the Commission may, to the extent con¬ 
sistent with the Interests of justice, re¬ 
quire the offending party to show cause 
why its claim or interest in the proceed¬ 
ing should not be dismissed, denied, or 
otherwise adversely affected on account 
of such violation. 

<e> A request for a status report on 
any matter currently before the Commis¬ 
sion is not an ex parte communication 
within the meaning of tills section. Ques¬ 
tions regarding the status of a case shall 
be directed to the Clerk of the Commis¬ 
sion. (Sec. 9. 60 Stat. 1051 <25 U.8.C. 
70h).) 

By order of the Commission dated Jan¬ 
uary 13. 1977. 

David H. Bigklow. 

Executive Director. 

[Vll Doc.77'1833 Filed 1-19-77:8:45 am) 

DEPARTMENT OF THE TREASURY 

Internal Revenue Service 
[ 26 CFR Part 1 J 
INCOME TAX 
Corporate Separations 

Editorial Not*: The Office of the Federal 
R icura U reprinting below the full text of 


FEDERAL REGISTER, VOL 42. NO. 14—FR10AY, JANUARY 21. 1977 






PROPOSED RULES 


3867 


PR Doc. 77-1173 which uppe*r*d 43 PR 
2694 of the Issue of Thursday. January 13. 
1977. This reprinting U necessary because 
the copy submitted for printing did not 
conform In all respects to the text of the 
original signed document. Due to this re¬ 
printing, the date for receipt of comment* 
has been extended to March 5. 1977. 

Notice is hereby given that the regu¬ 
lations set forth in tentative form below 
are proposed to be prescribed by the 
Commissioner of Internal Revenue, with 
the approval of the Secretary of the 
Treasury or his delegate. Prior to the 
final adoption of such regulations, con¬ 
sideration will be given to any com¬ 
ments pertaining thereto which are sub¬ 
mitted in writing (preferably six cop¬ 
ies* to the Commissioner of Internal 
Revenue. Attention: CC:DR:T. Wash¬ 
ington. DC. 20224. by March 5. 1977. 
Pursuant to 26 CFR 601 6011b). desig¬ 
nations of material as confidential or 
not to be disclosed, contained in such 
comments, will not be accepted. Thus, 
persons submitting written comments 
should not Include therein material that 
they consider to be confidential or in¬ 
appropriate for disclosure to the pub¬ 
lic. It will be presumed by the Internal 
Revenue Service that every written com¬ 
ments submitted to it in response to this 
notice of proposed rulemaking is in¬ 
tended by the person submitting It to 
be subject in its entirety to public inspec¬ 
tion and copying in accordance with 
the procedures of 26 CFR 601.702(d) 
(9). Any person submitting written com¬ 
ments W'ho desires an opportunity to 
comment orallv at a public hearing on 
these proposed regulations should sub¬ 
mit a request, in writing, to the Com¬ 
missioner by March 5. 1977. In such case, 
a public hearing will be held, and no¬ 
tice of the time, place, and date will be 
published in a subsequent issue of the 
Federal Register, unless the person or 
persons who have requested a hearing 
withdraw their requests for a hearing 
before notice of the hearing has been 
filed with the Office of the Federal Regis¬ 
ter. The proposed regulations are to be 
Issued under the authority contained in 
section 7805 of the Internal Revenue 
Code of 1954 (68A Stat. 917; 26 UB.C. 
7805). 

Donald C. Alexander. 

Commissioner of Internal Revenue. 

This document contains a proposed 
amendmen t to the Income Tax Regula¬ 
tions (26 CFR Part 1) under sections 
355. relating to distribution of stock and 
securities of a controlled corporation, 
and 346. relating to partial liquidation 
defined, of the Internal Revenue Code of 
1954. 

Section 355 provides for the separa¬ 
tion. without recognition of gain or loss 
to the shareholders and security holders, 
of one or more existing businesses for¬ 
merly operated, directly or indirectly, by 
a single corporation. Section 355 applies 
only to the separation of existing busi¬ 
nesses which have been in active opera¬ 
tion for at least 5 years «or a business 
which has been in active operation for 
at least 5 years into separate businesses) 


and which, generally, have been owned 
for at least 5 years by the corporation 
making the distribution of stock or of 
stock and securities. 

Section 355 provides nonrecognition 
of gain or loss on a distribution by a cor¬ 
poration of stock or securities of a con¬ 
trolled corporation to its shareholders 
with respect to its owm stock or to its 
security holders in exchange for its own 
securities only if the distribution is car¬ 
ried out for real and substantial nontax 
reasons germane to the business of the 
corporations and only if there Is a con¬ 
tinuity of interest in all or a part of the 
business enterprise by those persons who 
were the owners of the enterprise before 
the distribution. In addition, section 355 
does not apply to a transaction which 
has been used principally as a device for 
the distribution of earnings and profits 
of the distributing corporation, of the 
controlled corporation, or of both. 

In order to qualify under section 355. 
the distributing corporation must dis¬ 
tribute all of the stock of the controlled 
corporation which it owms. or at least 
an amount of the stock which consti¬ 
tutes control as defined in section 368 
(c>. If a part of either the stock or 
securities is retained by the distributing 
corporation, it must be established to 
the satisfaction of the Commissioner 
that such retention was not in pursu¬ 
ance of a plan having as one of its prin¬ 
cipal purposes the avoidance of Federal 
income tax. 

The proposed amendment contains two 
major changes to the current regula¬ 
tions. The rules under section 355(a) 
(1) (B). relating to a transaction which 
was used principally as a device for the 
distribution of earnings and profits, have 
been revised to describe factors which 
are to be taken into account in making 
the determination of whether a transac¬ 
tion w*as such a ‘'device*'. The rules under 
section 355(b). relating to active conduct 
of a trade or business, have been revised 
to provide for the separation of a single 
business consistent with the holdings in 
Coady t?. Commissioner , 289 F.2d 490 (6th 
Cir. 1961), and United States v. Marett. 
325 F.2d 28 (5th Cir. 1963). Proposed 
amendment to the regulations. 

The Income Tax Regulations < 26 CFR 
Part 1 > under section 355, relating to dis¬ 
tribution of stock and securities of a con¬ 
trolled corporation, and 346, relating to 
partial liquidation defined, of the Inter¬ 
nal Revenue Code of 1954 are amended 
as follows: 

Paragraph l. Sections 1.355-1 through 
1.355-4 are amended to read as follows: 

g 1.353—1 Distribution of Mock and m** 
ruritif* of • controlled corporation. 

(a) Application of section . Section 355 
provides for the separation, without rec¬ 
ognition of gain or loss to the sharehold¬ 
ers and security holders, of one or more 
existing businesses formerly operated, di¬ 
rectly or indirectly, by a single corpora¬ 
tion. It applies only to the separation of 
existing businesses which have been in 
active operation for at least 5 years (or 
a business which has been in active op¬ 


eration for at least 5 years into separate 
businesses), and which, in general, have 
been owned, directly or indirectly, for at 
least 5 years by the corporation making 
the distribution of stock or of stock and 
securities. For the purpose of section 355. 
stock rights or stock warrants are not 
included in the term “stock and securi¬ 
ties*. 

<b> Type of separations Section 355 is 
concerned with two general types of sep¬ 
aration. The first is the distribution of 
the stock of an existing corporation. The 
second is the distribution of the stock 
of a corporation holding assets of a busi¬ 
ness previously operated by the distribut¬ 
ing corporation. In both cases, section 
355 contemplates the continued opera¬ 
tion of the business or businesses exist¬ 
ing prior to the separation 

g 1.355-2 Limitation*. 

(a) Property distributed. In order for 
section 355 to apply, the property dis¬ 
tributed must consist solely of stock, or 
8took and securities, of a controlled cor¬ 
poration. If additional property (includ¬ 
ing an excess principal amount of secu¬ 
rities received over securities surren¬ 
dered) is received, see section 356. 

(b) Business purpose and continuity 
of interest —(1) In general. A distribu¬ 
tion by a corporation of stock or secu¬ 
rities of a controlled corporation to its 
shareholders with respect to its own 
stock or to its security holders in ex¬ 
change for its own securities wiU qualify 
under section 355 only if carried out 
for real and substantial nontax reasons 
germane to the business of the corpo¬ 
rations. The principal reason for this 
requirement is to provide nonrecognltlon 
treatment only to those distributions 
or exchanges of stock or securities of 
the controlled corporation w r hich are 
incident to such readjustment of cor¬ 
porate structures as Is required by busi¬ 
ness exigencies and which effect only a 
readjustment of continuing interests in 
property under modified corporate forms. 
Depending upon the facts of a particular 
case, a shareholder purpose for a trans¬ 
action may be so nearly coextensive with 
a corporate business purpose as to pre¬ 
clude any distinction between them. In 
such a case, the transaction is carried 
out for purposes germane to the business 
of the corporations. On the other hand, 
if a transaction is motivated solely by the 
personal reasons of a shareholder, for 
example, if a transaction is undertaken 
solely for the purpose of fulfilling the 
personal planning purposes of a share¬ 
holder, the distribution will not qualify 
under section 355 since It is not carried 
out for purposes germane to the busi¬ 
ness of the corporations. 8ectlon 355 
contemplates a continuity of interest in 
all or part of the business enterprise 
on the part of those persons who. direct¬ 
ly or indirectly, w'ere the owners of the 
enterprise prior to the distribution or 
exchange. For rules with respect to the 
requirement of a business purpose for 
a transfer of assets to a controlled cor¬ 
poration in connection with a reorgani¬ 
zation described In section 368<a)(l> 
(D>. see i 1.368-1 (b). 
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(2) Examples. The provisions of par¬ 
agraph (b)(1) of this section may be 
illustrated by the following examples: 

Example (I). Corporation P la engaged In 
the production, transportation, and refining 
of petroleum product! In 1962, P acquired 
all of the properties of corporation 8. which 
was also engaged in the production, trans¬ 
portation. and refining of petroleum prod¬ 
ucts In 1968, as a result of anti-trust liti¬ 
gation. P was ordered to direst itself of aU 
properties acquired from 8. P proposes to 
transfer the nseeta acquired from S to a 
new corporation and to dlrtrlhute the stock 
of such new corporation to Its shareholders. 
In view of the divestiture order, tho distri¬ 
bution of the stock of the new corporation 
to the shareholders of P wUl be considered 
to have been carried out for a reel and 
substantial nontax reason germane to the 
business of the corporations. 

Example ( 2). Corporation R owns and op¬ 
erates two men’s retail clothing stores. The 
outstanding stock of R Is owned equally by 
two brothers, A and B, and P. their father, 
who does not take an active part in the 
retail clothing business. A and B no longer 
can agree on major decisions affecting the 
operation of the corporation. Corporation 
R proposes to transfer one store to a new 
corporation and distribute 66.7 percent of 
the stock of such new corporation to one 
brother in exchange for all of his R stock. 
The other 33 3 percent of the stock of such 
new corporation witl be exchanged for one- 
half of P's stock of corporation R. In view 
of the disagreement between managing 
shareholders, the distribution of the stock 
of the new corporation will be considered to 
have been carried out for a real and sub¬ 
stantial nontax reason germane to the busi¬ 
ness of the corporations. 

Example (3). Copomtlon T Is engaged In 
the manufacture and sale of children’s 
novelty toys. It also manufactures and sella 
candy and candy products. The shareholders 
wish to separate the candy business from the 
risks and vicissitudes of the novelty toy 
business It is proposed that the assets and 
activities associated with the toy business be 
transferred to a new corporation, the stock 
of which would then be distributed to T’s 
shareholders. The purpose of protecting the 
candy business from the risks of the novelty 
toy business, which is fulfilled when the 
novelty toy assets and activities are trans¬ 
ferred to the new corporation, does not sat¬ 
isfy the requirement there be a substantial 
nontax reason, germane to the business of 
the corporation, for the distribution of the 
stock of the new corporation to the share¬ 
holders 

Example (4). The facts are the same as in 
example <3} except that T also requires out¬ 
side financing in order to substantially ex¬ 
pand Its candy business As a condition of 
the loan. In order to prevent the potential 
diversion of funds to the toy business, the 
lender requires the separation of the candy 
business and the novelty toy business and 
the distribution of the stock of the novelty 
toy corporation to the shareholders. The 
lender's requirements are based upon cus¬ 
tomary business practice ?n this case, the 
distribution of the stock of the novelty toy 
corporation to the shareholders will be con¬ 
sidered to have been carried out for a real 
and substantial nontax reason germane to 
the business of the corporations. 

(c) Device for distribution of earnings 
and profits —(1) In general. Section 355 
docs not apply to a transaction which has 
been used principally as a device for the 
distribution of the earnings and profits 
of the distributing corporation, of the 


controlled corporation, or of both. The 
Code recognizes that a tax-free distribu¬ 
tion of the stock of a controlled corpora¬ 
tion presents an extraordinary potential 
for tax avoidance by placing the share¬ 
holders of the distributing corporation 
in a position whereby, as a consequence 
of the subsequent sale of stock or the 
liquidation of cither the distributing 
corporation or the controlled corpora¬ 
tion, they can avoid the dividend provi¬ 
sions of the Code. A distribution which 
is pro rata or substantially pro rata 
among the shareholders of the dis¬ 
tributing corporation presents the great¬ 
est potential for the withdrawal of earn¬ 
ings and profits and is more likely to be 
undertaken principally as a device for 
the distribution of earnings and profits. 
Whether a transaction which has the po¬ 
tential for the distribution of earnings 
and profits was used principally as such 
a device shall be determined from all the 
facts and circumstances. Among the fac¬ 
tors to be considered are those factors 
described in paragraph <c) (2) and (3) 
of this section. However, in any case in 
which a distribution with respect to each 
distributee would be treated as a re¬ 
demption to which section 302(a) 
would apply if it were taxable, the trans¬ 
action is ordinarily not considered to be 
a device for the distribution of earnings 
and profits. For purposes of the preced¬ 
ing sentence, section 302(c) (2) (A) shall 
be applied without regard to clauses (11) 
and (til). Further, if. on the date of the 
distribution, no part of a distribution of 
money by the distributing corporation, 
the controlled corporation, or any cor¬ 
poration controlled, directly or indi¬ 
rectly. by either of such corporations 
could have been taxable as a dividend as 
defined in section 316 because of the ab¬ 
sence of earnings and profits, the trans¬ 
action is ordinarily not considered to be 
such a device. 

(2) Subsequent sales of stock . If. pur¬ 
suant to an arrangement negotiated or 
agreed upon before the distribution, 20 
percent or more of the stock of either 
the distributing corporation or the con¬ 
trolled corporation is to be sold or ex¬ 
changed after the distribution, the 
distribution will be considered to have 
been used principally as a device for the 
distribution of earnings and profits of 
the distributing corporation, the con¬ 
trolled corporation, or both. If, pursuant 
to such an arrangement, part or all of 
the securities or less than 20 percent of 
the stock of either corporation is to be 
sold or exchanged after the distribution, 
this fact will be considered as substan¬ 
tial evidence that the transaction was 
used principally as such a device. For 
purposes of this subparagraph, the term 
“exchange ’ does not include an exchange 
of stock or securities pursuant to a plan 
of reorganization if no gain or 106 S is 
recognized on the exchange or an In¬ 
substantial amount of gain is recognized 
on the exchange. A sale is always pur¬ 
suant to an arrangement negotiated or 
agreed upon before the distribution when 
enforceable rights to buy or sell exist 
before such distribution. If a sale was 


discussed by the buyer and the seller be¬ 
fore the distribution and was reasonably 
to be anticipated by both parties, such 
sale shall ordinarily be considered as 
made pursuant to an arrangement nego¬ 
tiated or agreed upon before the 
distribution. 

Whether or not a sale is negotiated or 
agreed upon prior to the distribution, the 
fact of any sale of stock or securities 
shall be taken into account with other 
evidence In determining whether a 
transaction was used principally as a 
device for the distribution of earnings 
and profits. 

(3) Nature and me of assets —(i) 
General, In determining whether a 
transaction was used principally as a 
device for the distribution of earnings 
and profits of the distributing corpora¬ 
tion, the controlled corporation, or both, 
consideration will be given to the nature, 
kind, and amount of the assets of both 
corporations (and corporations con¬ 
trolled by them) Immediately after the 
transactions and to the use of such as¬ 
sets by such corporations. 

(U) New trade or business. If a sub¬ 
stantial portion of the assets of any poet- 
distribution corporation consists of a 
trade or business acquired within the 
5-year period ending on the date of the 
distribution in a transaction in which 
the basis of such assets was not deter¬ 
mined in whole or in part by reference 
to the transferor's basts, this will be con¬ 
sidered as evidence that the transaction 
was used principally as a device for the 
distribution of earnings and profits. 

(ill) Liquid assets. The transfer or 
retention of cash or liquid assets <for 
example, securities and accounts re¬ 
ceivable) which is not related to the 
reasonable needs of the business of the 
transferee or retaining corporation will 
be considered as evidence that the trans¬ 
action was used principally as a device 
for the distribution of earnings and 
profits. 

(Jv> Related function. In certain coses 
the relationship between the nature and 
use of the assets of the distributing cor¬ 
poration and the controlled corporation 
will be considered as evidence that a 
transaction was used principally as a de¬ 
vice for the distribution of earnings and 
profits or example where the principal 
function of one corporation before the 
transaction is to perform services for or 
supply technical or research data to the 
other corporation and after the trans¬ 
action that corporation continues to 
function on the same basis, this would 
be considered as evidence that the trans¬ 
action was used principally as such a 
device. Thus, in example (9) of I 1.355- 
3(c>. involving a controlled corporation 
operating a coal mine for the sole pur¬ 
pose of satisfying the requirements of the 
parent steel corporation before the 
transaction, if the coal mining business 
continued to operate on the same basis 
after the transaction, this fact would 
be considered as evidence that the dis¬ 
tribution of the Btock of the cool mining 
corporation In example (9) is principally 
a device for the distribution of earnings 
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and profit*. Similarly. In a transaction 
which separates the manufacturing and 
sales operations, os in example '8> of 
11.355-3(0. if the sales corporation 
merely functions as the exclusive agent 
for the manufacturing corporation after 
the transaction, this fact would be con¬ 
sidered as evidence that the transaction 
was principally a device for the distribu¬ 
tion of earnings and profits. 

(4) Examples. The provisions of this 
paragraph <c) may be Illustrated by the 
following examples: 

Example (I). Corporation W has engaged 
In the commercial banking bust need in state 
N for 20 years. The stock of W Is owned 
equally by Individuals A, B, and C. Six yean 
ago. W organized corporation X aa a wholly- 
owned subsidiary to offer computerised book¬ 
keeping services to the public. W and X have 
substantial accumulated earnings and profits. 
State N has recently amended Its banking 
laws to provide that commercial banka oper¬ 
ating In N may not offer computerized book¬ 
keeping services directly or through a sub¬ 
sidiary X>. an Individual, has offered to pur¬ 
chase the stock of X. At a stockholders* meet¬ 
ing the offer was refected and It was decided 
to distribute the stock of X pro rata to A. 
B. and C. After the meeting and before the 
distribution. A. B. and C agreed to sell 
D one-half of X stock they were to receive 
in the distribution. Notwithstanding the ex¬ 
istence of a real and substantial nontax rea¬ 
son for the distribution of the stock of X. 
the distribution will be considered to have 
been used principally as a device for the dis¬ 
tribution of earnings and profit* of W 

Example (2). Assume the same facts as In 
example (1) except that A. B, and C did not 
agree to sell any of the X stock they were 
to receive to D. At the shareholders* meeting 
It was decided to transfer cash to X before 
making the pro rata distribution. The 
amount of cash transferred substantially ex¬ 
ceeded the reasonable business needs of X. 
After the distribution A and B agreed to sell 
to E, an Individual, one-half of their X stock. 
Notwithstanding the existence of a real and 
substantial nontax reason for the distribu¬ 
tion. the transaction will be considered to 
have been used principally aa a device for 
the distribution of earnings and profits be¬ 
cause of the transfer of cash to X and the 
subsequent sale of X stock by A and B. 

(d) Stock and securities distributed. 
The distributing corporation roust dis¬ 
tribute: 

(1) All of the stock and securities of 
the controlled corporation which it owns, 
or 

<2) At least an amount of the stock 
which constitutes control as defined In 
section 368(c). In such case all. or any 
part, of the securities of the controlled 
corporation may be distributed. 

Where a part of either the stock or 
securities Is retained under paragraDh 
(d) (2) of this section, it must be estab¬ 
lished to the satisfaction of the Com¬ 
missioner that such retention was not In 
pursuance of a plan having as one of 
Its principal purposes the avoidance of 
Federal Income tax Ordinarily, the busi¬ 
ness reasons (as distinguished from the 
desire to make a distribution of the earn¬ 
ings and profits) which aupnort a distri¬ 
bution of stock and securities of a con¬ 
trolled corporation under paragraph (b) 
of this section will require the distribu¬ 
tion of all of the stock and securities. 


If the distribution of all of the stock and 
securities of a controlled corporation 
would be treated to any extent as a dis¬ 
tribution of “other property" under sec¬ 
tion 356, this fact docs not tend to 
establish that the retention of any of 
such stock and securities is not In pur¬ 
suance of a plan having as one of Its 
principal purposes the avoidance of Fed¬ 
eral Income tax. 

(e) Principal amount of securities — 
(1) Securities received. Section 355(a) 
(1) Is not applicable If the principal 
amount of securities received exceeds the 
principal amount of securities sur¬ 
rendered or if securities are received and 
no securities are surrendered. In such 
cases, sec section 356. 

(2) Only stock received. If only stock 
is received In a transaction to which sec¬ 
tion 355 is applicable, the principal 
amount of securities surrendered. If any. 
and the par or stated value of stock are 
not relevant to the application of such 
section. 

(f) Period of ownership —(1) Other 
property . For the purposes of determin¬ 
ing whether gain or loss will be recog¬ 
nized upon a distribution, stock of a con¬ 
trolled corporation acquired In a trans¬ 
action in which gain or loss Is recognized. 
In whole or In part (other than a trans¬ 
action described In S 1.355-3(b) (4) (11)) 
within the 5-year period ending on the 
date of the distribution of such stock Is 
treated as "other property." Section 355 
does not apply to a transaction which in¬ 
cludes a distribution of such stock. See 
section 356. The stock so acquired Is 
"stock", however, for the purpose of the 
requirements respecting the distribution 
of stock of such controlled corporation 
provided In section 355(a)(1) (D). 

(2) Example. Paragraph (f)(1) of this 
section may be Illustrated by the follow¬ 
ing example: 

Example. Corporation A has held 65 of the 
100 outstanding shares of the stock of cor¬ 
poration B for more than 6 years on the date 
of distribution. 8lx months before such date, 
it purchased 10 shares of such stock. If all of 
the stock of the controlled corporation owned 
by A la distributed, section 355 Is not appli¬ 
cable to such distribution since the 10 shares 
would represent “other property.’* See, how¬ 
ever. section 356. If, however, for proper busi¬ 
ness reasons It la decided to retain some of 
the stock of B. then the determination of the 
amount of such stock which must be distrib¬ 
uted under section 355(a)(1)(D) In order 
to constitute a distribution to which section 
355 is applicable must be made by reference 
to all of the stock of the controlled corpora¬ 
tion including the 10 shares acquired 6 
months before such date and the 5 shares 
owned by others. Similarly. If. by the use of 
any agency, the distributing corporation ac¬ 
quires any stock of the controlled corpora¬ 
tion within the 5-year period ending on the 
date of distribution In a transaction In which 
gain or loss is recognized In whole or in part, 
for example, where another subsidiary pur¬ 
chases such stock, such stock will be treated 
as “other property.* 4 If A had held only 75 
of the 100 outstanding shares of stock of B 
for more than 5 years on the date of distri¬ 
bution and had purchased the remaining 25 
shares 6 months before such date, neither 
section 356 nor section 356 would be appli¬ 
cable. 


(g) Acffre conduct of a trade or busi¬ 
ness. The rules of section 355(b) and 
I 1.355-3 relating to the active conduct 
of a trade or business must be satisfied. 

§ 1.353—3 Active conduct of a trade or 
business. 

(a) Requirements as to active busi¬ 
ness —(1) In general —(1) Application of 
section 355. Under section 355(b)(1). a 
distribution of stock or securities of a 
controlled corporation Is subject to sec¬ 
tion 355(a) only if— 

(l k) The distributing corporation and 
the controlled corporation are each en¬ 
gaged in the active conduct of a trade or 
business immediately after the distribu¬ 
tion of stock or securities of the con¬ 
trolled corporation (section 355(b)(1) 
(A)), or 

(B> Immediately before the distribu¬ 
tion the distributing corporation had no 
assets other than stock or securities In 
the controlled corporations and each of 
the controlled corporations is engaged In 
the active conduct of a trade or business 
Immediately after the distribution (sec¬ 
tion 355(b)(1)(B)). In connection with 
the requirement of "no assets" a de mini¬ 
mis rule is applicable. 

(ll) Examples. Paragraph (a) (1X1) of 
this section may be illustrated by th* 
following examples: 

Example (1). Corporation A. prior to the 
distribution. Is engaged In the active conduct 
of a trade or business and owns all of the 
stock of corporation B which also is engaged 
in the active conduct of a business. A distrib¬ 
utes all of the stock of B to Its shareholders, 
and each corporation continues the active 
conduct of its business. The active business 
requirement of section 355(b) (1) (A) U satis¬ 
fied. 

Example (2). The facts are the same as In 
example (1). except that A transfers all of 
Ha assets except the stock of B to a new 
corporation in exchange for all of the new 
corporation's stock and transfers the stock 
of both controlled corporations to Its share¬ 
holders. The active business requirement of 
section 355(b)(1)(B) Is satisfied. 

(b) Active conduct of a trade or busi- 
ness defined— (1) In general. Section 
355(b) (2) provides rules for determining 
whether any corporation Is treated as 
engaged in the active conduct of a trade 
or business for purposes of ascertaining 
whether the distributing corporation and 
the controlled corporation meet the re¬ 
quirements of section 355(b)(1) . Under 
section 355(b)(2)(A), a corporation Is 
treated as engaged In the active conduct 
of a trade or business if it Is Itself en¬ 
gaged In such a trade or business or If 
substantially all of its assets consist of 
the stock and securities of a corporation 
or corporations controlled by It (imme¬ 
diately after the distribution) each of 
which Is engaged In the active conduct 
of a trade or business. 

(2) Active conduct of trade or business 
immediately after distribution—(1) Gen¬ 
eral. For purposes of section 355(b). a 
corporation shall be treated as engaged 
In the "active conduct of a trade or busi¬ 
ness" Immediately after a distribution If 
the assets and activities of such corpora¬ 
tion meet the tests and limitations de- 
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scribed in paragraph <b><2) <il>. 'ill) 
and Uv> of this section. 

(11) Trade or business. A corporation 
shall be treated as engaged in a trade 
or business immediately after a distribu¬ 
tion of stock if a specific group of activi¬ 
ties are being carried on by such corpora¬ 
tion for the purpose of earning-income 
or profit from such group of activities, 
and the activities included in such group 
include every operation which forms a 
part of. or a step In. the process of earn¬ 
ing Income or profit from such group. 
Such group of activities ordinarily must 
include the collection of income and the 
payment of expenses. 

Oil) Active conduct. For purposes of 
section 355, the determination of 
whether a trade or business is actively 
conducted is a question of fact to be de¬ 
termined under all the facte and circum¬ 
stances. In general, the corporation must 
perform active and substantial manage¬ 
ment and operational functions. 

(iv) Limitations. The active conduct 
of a trade or business does not include— 

(A) The holding for investment pur¬ 
poses of stock, securities, land, or other 
property, or 

<B> The ownership and operation 
(including leasing) of real or personal 
property used in a trade or business, 
unless the owner performs significant 
services with respect to the operation 
and management of the property. 

(3) Active conduct for S-year period 
preceding distribution . Under section 
355(b)(2)(B). a trade or business must 
have been actively conducted for the 5- 
year period ending on the date of dis¬ 
tribution of the stock and securities of 
the controlled corporation. For this pur¬ 
pose. activities which constitute a trade 
or business under the teste described in 
paragraph <b> <2) of this section, shall 
be treated as meeting the test contained 
in the preceding sentence if such activi¬ 
ties wore actively conducted throughout 
such 5-year period. For the purpose of 
determining whether such trade or busi¬ 
ness has been actively conducted 
throughout the 5-year period described 
in section 355(b) <2). the fact that dur¬ 
ing such 5-year period such trade or 
business underwent change (for exam¬ 
ple. by the addition of new or the drop¬ 
ping of old products, changes in pro¬ 
duction capacity, and the Uke) shall be 
disregarded provided the changes are 
not of such a character as to constitute 
the acquisition of a new or different bus¬ 
iness. 

(4) Special rules for acquisition of a 
trade or business— <i) General . For pur¬ 
poses of section 355 <b). a trade or busi¬ 
ness which is relied upon to meet the 
requirements of such section must not 
have been acquired by the distributing 
corporation, the controlled corporation, 
or another member of the affiliated 
group during the 5-year period ending 
on the date of distribution of the stock 
and securities of the controlled corpora¬ 
tion unless it was acquired In a transac¬ 
tion in which no gain or loss was recog¬ 
nized (section 355<b>(2)(C)>. For pur¬ 
poses of this subparagraph (4). the term 


“affiliated group" means on affiliated 
group as defined in section 1504(a) 

• without regard to section 1504 <b)) ex¬ 
cept that the term "stock" includes non¬ 
voting stock which is limited and pre¬ 
ferred as to dividends. In addition, un¬ 
der section 355(b)(2)(D), such trade 
or business must not have been indirect¬ 
ly acquired during such 5-ycar period in 
a transaction in which gain or loss was 
recognized in whole or in part by means 
of the acquisition of control of the cor¬ 
poration that was engaged In such t rade 
or business or by means of an indirect 
acquisition of control of such corpora¬ 
tion through another corporation or any 
of its predecessors in interest. A busi¬ 
ness acquired, directly or indirectly, 
within the 5-year period ending on the 
date of tlie distribution in a transaction 
in which the basis of the assets acquired 
is not determined in whole or in part 
by reference to the transferor's basis for 
such assets will not qualify under sec¬ 
tion 355(b)(2). even though no gain or 
loss was recognized by the transferor 
(for example, by reason of section 337). 

(ii> Gain or loss recognized in certain 
transactions. The rules of section 355(b) 
(2) (C) and (D) are intended to prevent 
the direct or indirect acquisition of a 
trade or business by a corporation ns a 
temporary investment of liquid assets 
in anticipation of a distribution by such 
corporation of such trade or business in 
a transaction to which section 355 would 
otherwise apply. A direct or indirect 
acquisition of a trade or business by one 
member of an affiliated group from 
another member of such group is not the 
type of transaction to which section 355 
(b)(2) <C> and (D) is intended to apply. 
Therefore, in applying section 355(b) (2) 
<C) or (D). such an acquisition, even 
though taxable, shall be disregarded. 

(id) Example. Paragraph <b)(4)(l) 
may be illustrated by the following 
example: 

Example: In 19M. corporation B. having 
cash and other liquid assets, purchased all 
of the stock of corporation A which was 
engaged In an active business. Later. In the 
same year. B in a "downstream” statutory 
merger merges Into A. In 1958. A places the 
assets formerly owned by B in a new sub¬ 
sidiary. corporation X. A*« distribution of 
the stock of X to the stockholders of A la not 
within the terms of section 355, since the 
active business of A had. In effect, been pur¬ 
chased lc*a than 5 years prior to the dis¬ 
tribution. 

(c) Examples . The following examples 
illustrate the application of the rules 
provided in section 355(b)(2) (A) and 
'B). However, a transaction which satis¬ 
fies the active conduct of a trade or 
business requirement in these examples 
will quality under section 355(a) only 
if the other requirements of that section 
are met. 

Example if). Corporation A Is engaged In 
the manufacture and sale of soap and deter¬ 
gents and owns investment securlties. It pro¬ 
poses to place the investment securities in 
a now corporation and distribute the stock of 
such new corporation to Its shareholders. 
The new corporation* holding of Investment 
securities does not qualify as the active oon- 


duct of a trade or business immediately after 
the distribution. 

Example (2). Corporation B owns, man¬ 
ages. and derives rental inoome from an office 
building and also owns vacant land. It pro¬ 
poses to transfer the vacant land to a new 
corporation and distribute the stock of such 
new corporation to Its shareholders. The new 
corporation* holding of the vacant land does 
not qualify as the active conduct of a trade 
or business immediately after the distribu¬ 
tion. 

Example (J). Corporation C owns land on 
which It engages In the ranching business. 
Oil has been discovered in the area and It is 
apparent that oU may be found under the 
land on which the ranching activities are 
conducted. Corporation C has engAged in no 
significant activities in connection with the 
mineral rights. It proposes to transfer the 
mineral rights to a new corporation and dis¬ 
tribute the stock of the new corporation to 
Its shareholders. The new corporation* hold¬ 
ing of mineral rights does not qualify as the 
active conduct of a trade or business Immedi¬ 
ately after the distribution. 

Example (4). Corporation D. a bank, has 
for the past 7 years owned an 11-story down¬ 
town office building, the ground floor of 
which has been occupied by it in the conduct 
of ita banking business. The remaining 10 
(loom are rented to various tenants and the 
building la managed and maintained by em¬ 
ployees of the bank. Corporation D proposes 
to transfer the building to a new corporation 
and to distribute the stock of such new cor¬ 
poration to the bank* shareholders The new 
corporation will manage the building, ne¬ 
gotiate leasee, seek new tenants, and will re¬ 
pair and maintain the building. Immediately 
after the distribution the activities In con¬ 
nection with banking will constitute the ac¬ 
tive conduct of a trade or business, as will 
the activities In connection with the rental 
of the building. 

Example (5). Corporation E. a bank, has 
for the past 9 years owned a 3-story build¬ 
ing In a suburban area, the ground floor and 
one-half of the second floor of which are 
occupied by It In the conduct of its banking 
business. The other one-half of the second 
floor Is rented as storage space to a neighbor¬ 
ing retail merchant. Corporation E proposes 
to transfer the building to a new corporation 
and distribute the stock of the new corpora¬ 
tion to its shareholder*. Corporation E will 
lease the space formerly occupied by It In 
the bank building from the new corpora¬ 
tion and, under the lease, will repair and 
maintain Its portion of the building and pay 
property taxes and insurance The new cor¬ 
poration will not be engaged tn the active 
conduct of n trade or business immediately 
after the distribution 

Example ($). Corporation F is engaged in 
the mall grocery business and owns all of 
the stock of corporation O Corporation O 
has for the past 10 years derived all of Its 
mw income from the rental of Its land and 
building to F. under a lease In which O* 
principal activity consist* of the collection 
of rent from the building. Corporation F 
propose* to distribute the O stock to Its 
shareholders Corporation O will not be en¬ 
gaged in the arrive conduct of a trade or 
bustne** Immediately after the distribution, 
since It has not actively conducted a trade 
or business throughout the 5-year period 
ending on the date of the distribution 

Example { 7). Corporation H has owned 
and operated a men’s retail clothing store 
in the downtown area of the City of R for 
7 years and has also owned and operated a 
men* retail clothing store in the suburban 
area of the City of R for 9 years, Corporation 
H propose* to transfer the store building, 
fixtures. Inventory, and other assets related 
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to the suburban store's activity to a new 
corporation. However, the warehouses which 
formerly servod both the downtown and 
suburban stores will be retained by H. and 
tho new corporation will lease warehouse 
space from an unrelated public warehouse 
company. Moreover, the delivery trucks and 
employees which formerly served both stores 
will be transferred to the new corporation 
for Its exclusive use. and corporation H will 
contract with a local public delivery organi¬ 
sation to effect Its deliveries Corporation H 
proposes to distribute the stock of the new 
corporation to Its shareholder*. Immediately 
after the distribution the activities In con¬ 
nection with the downtown store will con¬ 
stitute the active conduct of a trade or busi¬ 
ness. as will the activities In connection with 
tho suburban store. 

Example (41). Corporation I has processed 
And sold moat product* for 8 years. It ha* no 
other Income. Corporation I orono*«es to sepa¬ 
rate the selling from the nrocwalng activities 
by forming a neparate corporation. J to pur¬ 
chase for resale the meats processed by I. 
Corporation I will transfer to J certain physi¬ 
cal assets pertaining to the sales function, 
plus cash for working caultal, In exchange 
for the capital stock of J which will be dis¬ 
tributed to the shareholders of I. Immedi¬ 
ately after the distribution corporation I 
will be engaged in the active conduct of a 
meat products processing business and cor¬ 
poration J will be engaged in the active con¬ 
duct of a meat distribution business. The 
business of each corporation Is deemed to 
have been actively conducted from the date 
corporation I began Its meat prooeeslng and 
sales business. 

Example (0). For 8 years corporation K 
has been engaged In the manufacture and 
sale of steel and steel products. For 8 years 
K’s wholly-owned subsidiary, corporation L, 
has owned and operated a coal mine for the 
sole purpose of supplying K’s coal require¬ 
ments In the manufacture of steel. Tt Is pro¬ 
posed that the stock of L be distributed to 
the shareholders of K. Immediately after the 
distribution, the activities of L In connec¬ 
tion with the operation of the coal mine 
constitute the active conduct of a trade or 
bmdneaJL The activities of K tn connection 
with the manufacture and sale of steel prod¬ 
ucts Immediately after the distribution also 
constitute the active conduct of a trade or 
bust ness. 

Example </P). Corporation M has for more 
than 6 yearn been engaged In the single busi¬ 
ness of oontnictlng newage disposal plants 
and other facilities. Corporation M proposes 
to transfer one-half of Its a-sets to cor¬ 
poration N. These assets will Include a 
contract for the construction of a sewage dis¬ 
posal plant In State X. construction equip¬ 
ment. cash, and other tangible assets. Cor¬ 
poration M will retain a contract for the 
construction of a sewage disposal plant In 
State Y. oonatructlon equipment, cosh and 
other Intangible assets. The S stock is then 
to be distributed to one of the M share¬ 
holders In exchange for all of his M stock. 
Both corporation* will be engaged in the 
active conduct of the construction business 
Immediately after tho distribution. 

Example (if). Corporation O has for the 
past 6 years owned three factor !oh devoted 
to the production of edible pork skins. The 
entire output of two of the factories is sold 
to one customer. The third factory's output 
Is sold to a number of different customers. 
Corporation O proposes to transfer the two 
factories which produce pork skins for the 
single customer, together with their related 
activities, to a new corporation and to dis¬ 
tribute the stock of iruch new corporation 
to Its shareholders Immediately after the 
distribution tho activities In connection with 


the production aud sale of edible pork skins 
to the one customer will constitute the active 
conduct of a trade or business, as well the 
activities In connection with the production 
and sale of pork skins to the other cus¬ 
tomers. 

Example (12). Corporation P ha* owned 
and operated a department store In the City 
of W for 9 years. Three years ago P acquired 
a parcel of land and constructed a branch 
store In a suburban area of the City of W. 
The two stores are operated as a single unit 
and have common advertising, bank ac¬ 
counts. billing, purchasing, and manage¬ 
ment . Corporation P proposes to transfer the 
suburban store, together with it* related 
activities, to a new corporation and to dis¬ 
tribute the stock of such new corporation 
to It* shareholders Each store will have its 
own mnnager and will be operated independ¬ 
ently of the other store. Immediately after 
the distribution the activities in connection 
with each of the department stores consti¬ 
tute the active conduct of a trade or busi¬ 
ness since each store was an integrated part 
of the single department store business con¬ 
ducted by P for 9 years. 

Example f I J) Corporation Q Is engaged In 
the business of manufacturing hats in its 
own factory building. It proposes to transfer 
the factory building to corporation R and 
distribute the stock of R to Its shareholder* 
After the transfer. Q will lease the factory 
building under a long-term lease and will 
operate and maintain the building and the 
machinery In the building The activities of 
R In connection with the leased factory 
building immediately after tbe distribution 
will not constitute the active conduct of a 
trade or business. 

Example (14). Corporation 8 ha* been 
engaged In the manufacture and sale of 
household product* for 8 years Throughout 
this period. In connection with such manu¬ 
facturing. It ha* maintained a research de¬ 
partment for Its own use. The research de¬ 
partment has 30 employees actively engaged 
in the development of new product*. Corpo¬ 
ration 8 proposes to transfer the research de¬ 
partment to a new corporation and to dis¬ 
tribute the stock of the new corporation to 
Its shareholders. After tbe distribution the 
new corporation will continue Its research 
operations on a contractual baxis with sev¬ 
eral corporations Including 8. Immediately 
alter the distribution the activities of the 
new corporation In connection with research 
will constitute the active conduct of a trade 
or business, as will the activities of 8 In con¬ 
nection with manufacturing. 

§ 1.333.1 Non pro ruLu distributions 

dr. 

Section 355 provides for non recogni¬ 
tion of gain or loss with respect to a dis¬ 
tribution whether or not (a) the dis¬ 
tribution Is pro rata with respect to all 
of the shareholders of the distributing 
corporation, (b) the distribution la pur¬ 
suant to a plan of reorganization w ithin 
the meaning of section 368(a)(1)(D)), 
or (c) the shareholder surrenders stock 
In the distributing corporation. Under 
section 355 the stock of a controlled cor¬ 
poration may consist of common or pre¬ 
ferred. <See, however, section 306 and 
the regulations thereunder.) Section 355 
does not apply, however, if the substance 
of a transaction is merely an exchange 
between shareholders or security holders 
of stock or securities In one corporation 
for stock and securities in another cor¬ 
poration. For example if two Individuals. 
A and B, each own directly 50 percent of 
the stock of corporation M and 50 per¬ 


cent of the stock of corporation N, sec¬ 
tion 355 would not apply to a transaction 
in which A and B tranfser ail of their 
stock of M and N to a new corporation P. 
for all of the stock of P. and P then dis¬ 
tributes the stock of M to A and the 
stock of N to B. 

Par. 2. Section 1.346-1 Is amended by 
deleting the last sentence of paragraph 
(c) and by Inserting in lieu thereof “The 
term ‘active conduct of a trade or busi¬ 
ness* shall have the same meaning in this 
section as in I 1.355-3<b) <2) 


DEPARTMENT OF LABOR 
Pension and Welfare Benefit Programs 
[ 29 CFR Part 2550 ] 

RULES AND REGULATIONS FOR 
FIDUCIARY RESPONSIBILITY 

Proposed Regulations Relating to the Ac¬ 
quisition and Holding of Employer Se¬ 
curities and Employer Real Property and 
the Requirement That Certain Employer 
Securities and Employer Real Property 
be Divested no Later Than December 31, 
1979 

Correction 

In FR Doc. 76-38493, appearing at 
page 1618 in the issue for Friday, Janu¬ 
ary 7, 1977, make the following changes: 

1. On page 1618. In the first column, 
wherever the references to “section 401“ 
appear, they should be changed to “sec¬ 
tion 407“. 

2. On page 1619. in the fourth line of 
the first column, “section 2550.401a-l“ 
should be “5 2550.407a-l M . 

3. In * 2550.407a-l(b> (2), the last line 
should read “section 414 (CM2) of the 
Act'*. 

4. In |2550.407a-2(c>(3), the tenth 
line should read “shall be the fair market 
value of such •••**. 

5. On page 1620. in 5 2550 407a-4(c> (1) 
CD (B> , the fifth line should read “mate 
under paragraph (c)(1) CD <B> must 
• • 

6. In 12550.407a-4<c> (1) UD. the 
fourth line should read “divested pur¬ 
suant to paragraph (c) < 1) (1) • 4 

7. In |2550.407a-4(c) (2), on page 1621, 
first column, the first and second lines of 
the flush paragraph should read “For 
purposes of this paragraph (c)(2), the 
fair market value of plan as- • • 


DEPARTMENT OF 
TRANSPORTATION 

Coast Guard 
[33 CFR Part 110] 

[CGD 76-186) 

ISLANDS OF HAWAII. KAUAI, AND OAHU, 
HAWAII 

Proposed Special Anchorage Areas 

The Coast Guard is considering 
amending the Anchorage Regulations by 
establishing special anchorages tn the 
vicinity of the Islands of Hawaii, Kauai, 
and Oahu. Hawaii, These anchorage* 
would be for the general use of the pub¬ 
lic. In special anchorage areas, vessel* 
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under 65 feel In length, when at anchor, 
are not required to carry or exhibit an¬ 
chor lights. 

Interested persons may participate in 
this proposed rule-making by submitting 
written data, views, or arguments con¬ 
cerning the proposal to the Commander, 
Fourteenth Coast Guard District. Pacific 
International Building. 677 Ala Moana, 
Honolulu, Hawaii 96813. Each person 
submitting comments should include his 
name and address and organization, if 
any. identify the notice number (COD 
76-186). and give reasons for any recom¬ 
mended change in the proposal. Copies 
of all written comments will be available 
for examination by interested persons at 
the office of the Commander, Fourteenth 
Coast Guard District. 

The commander. Fourteenth Coast 
Guard District will forward all com¬ 
ments received before, and his recom¬ 
mendations to the Chief, Office of Ma¬ 
rine Environment and Systems, U.S. 
Coast Guard Headquarters, who will 
evaluate all communications received 
and take final action on the proposal. 
The proposed regulations may be 
changed in the light of comments re¬ 
ceived. 

In consideration of the foregoing, it Is 
proposed that new sectioas 110.128 b, 
c, and d. be added to Part 110 of Title 
33 of the Code of Federal Regulations 
to read as follows: 

§ 110.128b Inland of Hawaii, Hawaii. 

(a) Hilo Day . The waters of Hilo Bay 
enclosed by a line beginning at 19 43'- 
55.5" N. latitude. 155 03*30" W. longi¬ 
tude: thence to 19*44*08" N. latitude. 
155*04'19" W. longitude, thence to 19*- 
43'51" N. latitude. 155*04*30" W. longi¬ 
tude; thence to 19*44TO" N. latitude. 
155*05'29" W. longitude; thence along 
the shoreline to the beginning point 

<b) Kuhio Bay. The waters of Kuhio 
Bay enclosed by a line beginning at 19*- 
44T3" N. latitude, 155*03'25" W. longi¬ 
tude: thence to 19*44*15" N. latitude. 
155*03*25" W. longitude; thence along 
the shoreline to the beginning point 

<c) Keauhou Bay. The waters of Keau- 
hou Bay enclosed by a line beginning at 
19*34*01.2" N. latitude 155*58*10" W. 
longitude; thence to 19°33'46.4" N. 
latitude. 155*58'6.9" W. longitude; 
thence along the shoreline to the be¬ 
ginning point. 

(d) Kawaihae Bay. The waters of 
Kawaihae Bay enclosed by a line begin¬ 
ning at 20 e 01'04 ' N, latitude, 155*49*43" 
W. longitude; thence to 20*02*16" N. lati¬ 
tude. 155‘50'12" W. longitude, thence 
along the shoreline to the beginning 
point. 

(e> Kawaihae Bay. The waters of 
Kawaihae Bay enclosed by a line begin¬ 
ning at 20 p 02*29" N. latitude. 155^50*03" 
W. longitude; thence to 20*02*35" N. lat¬ 
itude. 155*50T5" W. longitude; thence 
to 20*03 19.5" N. latitude. 155*50*46" W. 
longitude: thence along the shoreline to 
the beginning point. 

(f) Kealakekva Bay. The waters of 
Kcalakekua Bay enclosed by a line begin¬ 
ning at 19*28*23" N, latitude, 155*55*32" 


W. longitude: thence to 19*28'54" N. lat¬ 
itude. 155*56'16" W. longitude; thence 
to 19*28*50" N. latitude, 155*55*22.5" W. 
longitude; thence along the shoreline to 
tho beginning point. 

g 110.128c bland of Knuai. 

(a) Nawtliwili Bay. The waters of 
Nawillwill Bay enclosed by a line begin¬ 
ning at 21*57*12.5" N. latitude, 159*21' 
38" W. longitude; thence to 21*57'2fl" 
N. latitude. 159*21'39.5" W. longitude: 
thence along the shoreline to the begin¬ 
ning point. 

(b) Hanalei Bay. The waters of Hanalei 
Bay enclosed by a line beginning at 22T3' 
33" N. latitude. 159*30 00" W. longitude; 
thence to 22T3'07" N. latitude. 159*31' 
19.5" W. longitude; thence along tho 
shoreline to the beginning point. 

§ 110.128(1 Klund of Oahu. Ilnwaii. 

(a) Kaneohe Bay. The waters of Kane¬ 
ohe Bay enclosed by a line beginning at 
21*26*28" N. latitude. 157*46 00" W. 
longitude; thence to 21*26'00" N. lati¬ 
tude. 157^46*14" W. longitude; thence to 
21*26*20" N. latitude, 157’47*24" W. 
longitude; thence to 21 e 27'00" N. lati¬ 
tude. 157*48'25" W. longitude; thence to 
21 *26*46" N. latitude. 157*48 37" W. 
longitude; thence along the shoreline to 
point. 

<b) Kanohc Bay. The waters of Kane¬ 
ohe Bay enclosed by a line beginning at 
21 *27'28" N. laUtude. 157*49*08" W. 
longitude; thence to 2l*28'10" N. lati¬ 
tude. 157*50*03" W. longitude; thence 
to 21*29*10" N. latitude. 157*50'40" W. 
longitude: thence to 21*30*43" N. laU¬ 
tude, 157*49*57" W. longitude; thence to 
21 *31*47" N. latitude. 157*50*14" W. 

longitude; thence along the shoreline to 
the beginning point. 

(c) Kechi Lagoon. Tho waters of Kechi 

Lagoon enclosed by a line beginning at 
21T9'41" N. laUtude. 157*53'51" W. 

longitude; thence to 21T9 37" N. lati¬ 
tude. 157*54*00" W. longitude: thence to 
21*19*06" N. latitude. 157*53*44" W. 

longitude: thence to 21T9'04" N. lati¬ 
tude. 157*53*50" W. longitude; thence to 
21*18*44" N. laUtude. 157*53*53" W. 

longitude; thence to 21*18*44" N. laU¬ 
tude. 155*54*32" W. longitude; thence 
along the shoreline to the beginning 
point. 

<d) Mctnalau Bay. The waters of Man- 
alau Bay enclosed by a line beginning at 
21*16*00" N. laUtude 157*42*52" W. lon¬ 
gitude, thence to 21*16*55" N. laUtude. 
157*42*55" W. longitude; thence to 21*- 
17'01" N. laUtude, 157*42*50" W. longi¬ 
tude: thence along the shoreline to the 
beginning point. 

<e) Pokai Bay. The waters of Pokai 
Bay enclosed by a line beginning at 21*- 
26*46.5" N. latitude. 158*11*39.4'* W. Ion- 
gitude; thence to 21*27*07" N. laUtude. 
158*11*56 6" W. longitude: thence along 
the shoreline to the beginning point. 

it) Sans Souct Beach . The waters of 
Sans Souci Beach enclosed by a line be¬ 
ginning at 21*15*50" N. latitude, 157*49'- 
26" W. longitude; U>ence to 21*15*49*' N. 
laUtude. 157*49*31" W. longitude; thence 
to 21*16*02" N. latitude. 157*49*33" W. 
longitude; thence to 21*16*02" N. laU¬ 


tude. 157’49*30.5" W. longitude; thence 
along the shoreline to the beginning 
point. 

(g) Atea Bay. The waters of Aiea Bay 
enclosed by a line beginning at 21*22*20" 
N. laUtude. 157*56*30" W. longitude; 
thence to 21 “22*27" N. laUtude. 157*56'- 
40.5" W. longitude; thence to 21*22*30" 
N. latitude. 157*56*40.5" W. longitude; 
thence to 21*22*37" N. latitude. 157*56 - 
19" W. longitude; thence along the 
shoreline to the beginning point. 

( h> Iroquois Point Lagoon. The waters 
of Iroquois Point Lagoon enclosed by a 
line beginning at 21*19*53" N. latitude. 
157*58*30" W. longitude: thence to 21*- 
19*56" N. latitude. 157*58*31" W longi¬ 
tude; thence along the shoreline to the 
beginning point. 

<1> Hickam AFB Marina. The waters 
of Hickham AFB Marina enclosed by a 
line beginning at 21*19*14" N. laUtude. 
157*57*40" W. longitude; thence to 
21*18*54" N. laUtude. 167*67*40" W. lon¬ 
gitude: thence to 21*18*54" N. laUtude. 
157*57*00" W. longitude; thence along 
the shoreline to the beginning point. 

(Sec. 1. 30 Slat. 08. as amended, sec. 6(g)(1) 
(Bl. 60 8tat. 037; (33 UJ5.C. 160. 49 USC 
1656(g)(1)(B)). 40 CFR 1.46(c)(2).) 

Not*. —The Coast Guard has determined 
that this document does not contain a major 
proposal requiring preparation of an inflation 
Impact Statement under Executive Order 
11821 and OMB Circular A-107. 

Dated: January 13, 1977. 

A. F. Fugaro. 

Rear Admiral U.S. Coast Guard. 
Chief . Office of J Marine Envi¬ 
ronment and Systems. 

|FR Doc.77-1875 Filed 1-19-77;8:45 am| 


FOREIGN CLAIMS 
SETTLEMENT COMMISSION 
[ 45 CFR Part 504 ] 

GOVERNMENT IN THE SUNSHINE ACT 
Meetings of the Foreign Claims Settlement 
Commission 

Notice is hereby given that the Foreign 
Claims Settlement Commission has under 
consideration proposed additions to its 
regulations which would implement the 
provisions of the Government in the Sun¬ 
shine Act <5 UJ5.C. 552b). These proposed 
additions would <2) define terms used 
therein, (2) request notification from the 
public of intention to attend an open 
meeting. (3) clarify that this addition 
applies only to meetings of the Commis¬ 
sion. (4) declare that, unless otherwise 
specified, every meeting of the Foreign 
Claims Settlement Commission shall be 
open to the public, (5) state the basis for 
closing a meeting to the public (6) pro¬ 
vide for the announcement of meetings. 
(7) state how a meeUng shall be closed 
<8> require the keeping of records of 
closed meetings, <9) state to whom re* 
quests for information shall be addressed 
Prior to adoption of these proposed ad¬ 
ditions, consideration will be given to any 
comments or suggestions pertaining 
thereto which are submitted in writing 
(5 copies) no later than February 17. 
1977. to J. Raymond Bell. Chairman, For- 
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clgn Claims Settlement Commission. 
Washington. D.C. 20579. Copies of all 
communications received will be avail¬ 
able for examination by interested per¬ 
sons in the Office of the Executive Direc¬ 
tor. Foreign Claims Settlement Commis¬ 
sion. 

Chapter V of Title 45 of the Code of 
Federal Regulations is proposed to be 
amended by changing the title “Part 
504—Privacy Act Regulations" to “Part 
504—Privacy Act and Government In the 
Sunshine Regulations*’, changing the 
title of $ 504.1 from “General Policies** 
to “General Policies—Privacy Act*’, 
changing the title of 1 504.2 from “Def- 
lnitions“ to “Definitions—Privacy Act", 
and adding the following sections: 

PART 504—PRIVACY ACT AND GOVERN¬ 
MENT IN THE SUNSHINE REGULATIONS 

See 

004 20 Definitions—Government in the 
Sunehine Act (Meeting! of the For¬ 
eign Cl elms Settlement Commis- 
ak>n) 

50421 Notice of public observation. 

50422 Scope of application. 

50423 Open meeting*. 

504.24 Grounds for closing a meeting. 
50425 Announcement of meetings. 

60426 Procedure for closing of meetings. 

60427 Reconsideration of opening or clos¬ 

ing. or rescheduling a meeting. 
304.28 Record of closed meetings or closed 
portion of a meeting. 

50429 Requests for Information. 

Authority: 5 DJ3.C. 552b. 

§ 504.20 Definition*. 

For the purposes of this part: <1 > The 
term “agency" means any agency, as de¬ 
fined In 5 U.S.C. 552b<e>. which includes 
the Foreign Claims Settlement Commis¬ 
sion. headed by a collegial body composed 
of two or more individual members, a 
majority of whom are appointed by the 
President with the advice and consent 
of the Senate, and any subdivision 
thereof authorized to act on behalf of the 
agency: 

*2) The term "Commission" means 
the Foreign Claims Settlement Commis¬ 
sion. which is a collegia 1 body that func¬ 
tions as a unit composed of three In¬ 
dividual members, appointed by the 
President with the advice and consent 
of the Senate; 

(3) The term “member** means any 
one of the three members of the Com¬ 
mission: 

(4) The term “meeting" means the 
deliberations of at least two (quorum) 
members of the Commission where such 
deliberations determine or result in 
joint conduct or disposition of official 
Commission business: 

(5) The terms “closed meeting" and 
“closed portion of a meeting** means, re¬ 
spectively. a meeting or that part of a 
meeting designated as provided in $ 504.- 
26 os closed to the public by reason of 
one or more of the closure provisions 
listed in 5 504.24; 

(6) The term “open" meeting means 
a meeting or portion of a meeting which 
is not a closed meeting or a closed por¬ 
tion of a meeting; and 

(7) The term "public observation" 
means the light of any member of the 


public to attend and observe, but not 
participate or interfere in any way in an 
open meeting of the Commission within 
the limits of reasonable and comfortable 
accommodations made available for such 
purpose by the Foreign Claims Settle¬ 
ment Commission. 

g 501.21 Nolire of pulflir observation. 

(a) A member of the public is not re¬ 
quired to give advance notice to the 
Commission of an intention to exercise 
the right of public observation of an 
open meeting of the Commission. How¬ 
ever. in order to permit the Commission 
to determine the amount of space and 
number of seats which must be mode 
available to accommodate individuals 
who desire to exercise the right of public 
observation, such individuals are re¬ 
quested to give notice to the Commission 
at least two business days before the 
start of the open meeting of the inten¬ 
tion to exercise such right. 

(b> Notice of intention to exercise the 
right of public observation may be glvcp 
in writing, in person, or by telephone to 
the official designated in S 504.29. 

(c) Individuals who have not given ad¬ 
vance notice of intention to exercise the 
right of public observation will not be 
permitted to attend and observe the open 
meeting of the Commission if the avail¬ 
able space and seating arc necessary to 
accommodate individuals who gave ad¬ 
vance notice of such intention to the 
Commission. 

§ 501.22 Scope of application. 

The provisions of this part 504. 41 504 - 
20 through 504.29. apply to meetings of 
the Commission, and do not apply to 
conferences or other gatherings of em¬ 
ployees of the Foreign Claims Settlement 
Commission who meet or Join with oth¬ 
ers. except at meetings of the Commis¬ 
sion to deliberate on or conduct official 
agency business. 

§ 501.23 Open meeting*. 

Every meeting of the Commission shall 
be open to public observation except as 
provided in 9 504.24. 

g 504.24 Ground* for rto«mg a meeting. 

Except in a case where the Commission 
determines otherwise, a meeting or por¬ 
tion of a meeting may be closed to public 
observation where the Commission de¬ 
termines that the meeting or portion of 
the meeting is likely to: 

(a) Disclose matters that are (1) spe¬ 
cifically authorized under criteria estab¬ 
lished by an Executive order to be kept 
secret in the interests of national de¬ 
fense or foreign policy and (2) in fact 
properly classified pursuant to such Ex¬ 
ecutive order; 

(b> Relate solely to the internal per¬ 
sonnel rules and practices of the Com¬ 
mission; 

(c) Disclose matters specifically ex¬ 
empted from disclosure by statute (other 
than 5 U.S.C. 552) provided that such 
statute (A) requires that the matters be 
withheld from the public in such a man¬ 
ner as to leave no discretion on the issue, 
or (B) establishes particular criteria for 


withholding or refers to particular types 
of matters to be withheld; 

< d) Disclose trade secrets and commer¬ 
cial or financial information obtained 
from a person and privileged or confi¬ 
dential; 

(e) Involve accusing any person of a 
crime, or formally censuring any person; 

(f) Disclose information of a person¬ 
al nature where disclosure would con¬ 
stitute a clearly unwarranted invasion 
of personal privacy; 

<g) Disclose investigatory records com¬ 
piled for law enforcement purposes, or 
information which if written would be 
contained in such records, but only to 
the extent that the production of such 
records or information would <1) Inter¬ 
fere with enforcement proceedings. <2> 
deprive a person of a right to a fair trial 
or an Impartial adjudication. <3) con¬ 
stitute an unwarranted Invasion of per¬ 
sonal privacy. (4) disclose the identity 
of a confidential source and. in the case 
of a record complied by'a criminal law 
enforcement authority in the course of a 
criminal investigation, or by on agency 
conducting a lawful national security In¬ 
telligence investigation, confidential in¬ 
formation furnished only by the confi¬ 
dential source. (5) disclose investigative 
techniques and procedures, or (6) en¬ 
danger the life or physical safety of law 
enforcement personnel: 

(h> Disclose information contained in 
or related to examination, operating or 
condition reports prepared by. on behalf 
of. or for the use of the Foreign Claims 
Settlement Commission; 

(!) Disclose Information the premature 
disclosure of which would c 1 > signifi¬ 
cantly endanger the stability of any bonk 
or association: or (2) be likely to sig¬ 
nificantly frustrate implementation of a 
proposed action of the Foreign Claims 
Settlement Commission, provided the 
Commission has not already dInclosed to 
the public the content or nature of its 
proposed action, or Is not required by 
law to make such disclosure on Its own 
initiative prior to taking final action on 
such proposal; or 

(j) Specifically concern the Commis¬ 
sion's issuance of a subpoena or the Com¬ 
mission’s participation in a civil action 
or proceeding, an action in a foreign 
court or international tribunal, or on 
arbitration, or the initiation, conduct, or 
disposition by the Commission of a par¬ 
ticular case of formal agency adjudica¬ 
tion pursuant to the procedures in sec¬ 
tion 554. of Title V or otherwise Involv¬ 
ing a determination on the record after 
opportunity for & hearing. 

g 504.25 Announcement of meeting** 

(a) The Commission meets beginning 
at 10:30 ajn. In the offices of the For¬ 
eign Claims Settlement Commission. 
1111 20th Street. NW. Washington. DC. 
on each Wednesday, unless notice to the 
contrary is given. 

(b) At any duly called meeting held 
previous to any meeting scheduled as 
provided in paragraph (a) of this sec¬ 
tion. the Commission may fix a differ¬ 
ent time and place for a subsequent 
meeting. 
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<c) For any meeting of the Commis¬ 
sion which is fixed as provided in (b) of 
this section, the Foreign Claims Settle¬ 
ment Commission shall, at the earliest 
practicable time, make information 
available for public inspection in Its of¬ 
fices. or pursuant to telephonic or writ¬ 
ten requests, concerning the time and 
place fixed for such subsequent meeting. 

<d) At the earliest practicable time, 
which Is estimated to be not later than 
eight days before the beginning of a 
meeting of the Commission the Foreign 
Claims Settlement Commission shall 
make available for public inspection in 
its offices, or pursuant to telephonic or 
written requests, the subject matter of 
the meeting except to the extent that 
such Information is exempt from dis¬ 
closure under the provisions of $ 504.24. 

g 304.2(i Procedure* for closing of 
mcciingft. 

<a> The closing of a meeting shall 
occur only when: 

<1> A majority of the membership of 
the Commission votes to take such ac¬ 
tion. A separate vote of the Commis¬ 
sion members shall be taken with re¬ 
spect to each Commission meeting a 
portion or portions of which arc pro¬ 
posed to be closed to the public pursu¬ 
ant to 9 504.24. or with respect to any 
Information which is proposed to be 
withheld under 1 504.24. A single vote 
may be taken with respect to a scries 
of meetings, a portion or portions of 
which are proposed to be closed to the 
public, or with respect to any informa¬ 
tion concerning such series of meetings, 
so long as each meeting in such series 
Involves the some particular matters 
anl is scheduled to be held no more than 
thirty days after the initial meeting is 
such series. The vote of each Commis¬ 
sion member participating in such vote 
shall be recorded and no proxies shall 
be allowed. x 

(2) Whenever any person whose in¬ 
terests may be directly affected by a 
portion of a meeting requests that the 
Commission close such portion to the 
public for any of the reasons referred 
to in f 504.24 <e>, <f) or (g>. the Com¬ 
mission upon request of any one of its 
Commission members, shall take a re¬ 
corded vote, whether to close such por¬ 
tion of the meeting. 

(b> Within one day of any vote taken, 
the Commission shall make publicly 


available a written copy of such vote re¬ 
flecting the vote of each member on the 
question and full written explanation of 
its action closing the entire or portion of 
the meeting together with a list of all 
persons expected to attend the meeting 
and their affiliation. 

<c) The Commission shall announce 
the time, place and subject matter of the 
meeting at least 8 days before the 
meeting. 

(d) For every closed meeting, the Gen¬ 
eral Counsel of the Commission shall 
publicly certify that, in his or her 
opinion, the meeting may be closed to the 
public, and shall state each relevant 
closure provision. A copy of such certifi¬ 
cation. together wtth a statement from 
the presiding officer of the meeting set¬ 
ting forth the time and place of the 
meeting, and the persons present, shall 
be retained by the Commission. 

§ 501.27 KtToaitidmlion of opening or 
cloning, or WM-Jicduliug a meeting. 

The time or place of a Commission 
meeting may be changed following the 
public announcement only if the Com¬ 
mission publicly announces such change 
at the earliest practicable time. The sub¬ 
ject matter of a meeting, or the deter¬ 
mination of the Commission to open or 
close a meeting, or portion of meeting, to 
the public, may be changed following the 
public announcement only If a majority 
of the Commission members determines 
by a recorded vote that Commission busi¬ 
ness so requires and that no earlier an¬ 
nouncement of the change was possible, 
and the Commission publicly announced 
such change and the vote of each mem¬ 
ber upon such change at the earliest 
practicable time. 

g 501.28 Ucrorii of r!o*rd tin cling* or 
rltmrd portion of u meeting. 

(a) The Foreign Claims Settlement 
Commission shall maintain a complete 
transcript or electronic recording ade¬ 
quate to record fully the proceedings of 
each closed meeting or closed portion of 
a meeting, except that in the case of a 
meeting or portion of a meeting closed to 
the public pursuant to 9 504.24 <d>, <h), 
(i>< 1 >, or <J). the Foreign Claims Settle¬ 
ment Commission shall maintain either 
such transcript, recording, or a detailed 
set of minutes. 

<b) Any minutes so maintained shall 
fully and clearly describe all matters dis¬ 
cussed ar.d shall provide a full and accu¬ 


rate summary of any actions taken, and 
the reason therefor, including a descrip¬ 
tion of each of the views expressed on 
any item and the record of any roll call 
vote. All documents considered in con¬ 
nection with any action shall be identi¬ 
fied in the minutes. 

(c) The Foreign Claims Settlement 
Commission shall promptly make avail¬ 
able to the public, in its offices, the tran¬ 
script, electronic recording, or minutes, 
of the discussion of any item on the 
agenda of a closed meeting, or closed 
portion of a meeting, except for such item 
or items of discussion which the Foreign 
Claims Settlement Commission deter¬ 
mines to contain Information which may 
■be withheld under 5 504.24. Copies of such 
transcript or minutes, or a transcription 
of such recording disclosing the identity 
of each speaker, shall be furnished to any 
person at the actual cost of duplication 
or transcription. 

<d) The Foreign Claims Settlement 
Commission shall maintain a complete 
verbatim copy of the transcript, a com¬ 
plete copy of the minutes, or a complete 
electronic recording of each closed meet¬ 
ing or closed portion of a meeting for a 
period of two years after the date of 
such closed meeting or closed portion of a 
meeting. 

<e> All actions required or permitted 
by this section to be undertaken by the 
Foreign Claims Settlement Commission 
shall be by or under the authority of the 
Chairman. Foreign Claims Settlement 
Commission. 

§ 504.29 Rcqur«ls for information. 

Requests to the Foreign Claims Set¬ 
tlement Commission for information 
about the time, place, and subject mat¬ 
ter of a meeting, whether it or any por¬ 
tion thereof is closed to the public, and 
any requests for copies of the transcript 
or minutes or of a transcript of an elec¬ 
tronic recording of a closed meeting, or 
closed portion of a meeting, to the extent 
not exempt from disclosure by the pro¬ 
visions of | 504.24, shall be addressed to 
the Executive Director, Foreign Claim 1 
Settlement Commission, 1111 20th Street. 
NW, Washington, DC 20579. telcphoiu 
202/655-6156. 

Dated at Washington. DC, on Januar> 
17. 1977. 

J. Raymond Bkll. 

Chairman, 

|FR Doc.77-1916 Filed 1-19-77:8:4* ami 
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ADVISORY COUNCIL ON HISTORIC 
PRESERVATION 

MEETING 

Notice is hereby given In accordance 
with the Advisory Council’s Procedures 
for the Protection o f His toric and Cul¬ 
tural Properties <36 CFR Part 800) that 
the regular meeting of the Advisory 
Council on Historic Preservation will be 
held on February 2-3. 1977. In Washing¬ 
ton. D.C. and Baltimore. Maryland. The 
entire meeting is open to the public. 

The Advisory Council was established 
by the National Historic Preservation 
Act of 1966 <Pub. L. 89-665. as amended. 
Pub. L. 94-422) to advise the President 
and Congress on matters relating to his¬ 
toric preservation and to comment upon 
Federal, federally assisted and federally 
licensed undertakings having an effect 
upon properties listed In or eligible for 
inclusion in the National Register of 
Historic Places. The Council’s members 
are the Secretaries of the Interior: Hous¬ 
ing and Urban Development: Commerce: 
Treasury; Agriculture; Transportation; 
State; Defense; Health. Education, and 
Welfare; and Smithsonian Institution; 
the Administrator of the General Serv¬ 
ices Administration; the Attorney Gen¬ 
eral; the Chairman of the Council on 
Environmental Quality; the Chairman 
of the Federal Council on the Arts and 
Humanities; the Architect of the Capi¬ 
tol; the Chairman of the National Trust 
for Historic Preservation; the President 
of the National Conference of 8tate His¬ 
toric Preservation Officers; and twelve 
non-Federal members appointed by the 
President. 

In accordance with Section 196 of the 
National Historic Preservation Act. the 
Advisory Council will meet to consider 
the proposed construction of Interstate 
Route 63 In Baltimore City. Baltimore, 
Maryland, to be assisted by the Federal 
Highway Administration. The meeting 
will begin on Wednesday. February 2. 
at 9 09 am.. in Baltimore. Maryland, 
and will reconvene on Thursday, Febru¬ 
ary 3. 9:00 am.. In the Cash Room. De¬ 
partment of the Treasury, 15th & Penn¬ 
sylvania Avenue, NW. Washington. DC. 

A summary of the meeting agenda 
follows: 

I. Consideration of Proposed Cormtruction 
of Interstate 83 In Baltimore City, to be as- 
■luted by Federal Highway Administration 

A. Report of Federal Highway Administra¬ 
tion/Interstate Division for Baltimore City; 

B. Report of the 8tate Historic Preserva¬ 
tion Officer; 

C. Testimony by Maryland State Officials, 

D. On 8lte Inspection of Proposed 1-63 
Corridor; 

K. Public Testimony: 

P. Report of the Executive Director; and 

O. DeUberatlon by the FuU Council. 


n. Report of the Chairman’s Task Force 
on Archeology. 

HI Report of the Executive Director. 

For reasons of security in Federal and 
State buildings, those wishing to attend 
must notify the Council by January 26 
of their name, address, social security 
number, and date of birth. Either notify 
the Council at 8ulte 530. 1522 K Strict, 
NW., Washington. D.C. 20005, or call 
(202) 254-7788. 

Agenda and additional information 
concerning the meeting and the submis¬ 
sion of oral and written statements to the 
Council are available from the Executive 
Director. Advisory Council on Historic 
Preservation. Suite 530, 1522 K Street. 
NW.. Washington. D.C. 20005 (202) 254- 
3974. 

Dated: January 14.1977. 

Robert R. Garvey. Jr.. 

Executive Director. 

[PR Doc.77-1970 Filed l-18-77;8:45 ami 

FEDERAL POWER COMMISSION 

|Docket No. CP73-329 (POA77-3) 1 

CHATTANOOGA GAS CO. 

Proposed PGA Rate Adjustment 

January 6 , 1977. 

Take notice that on December 16.1976. 
Chattanooga Gas Company. A Division of 
Jupiter Industries, Inc., (Chattanooga) 
tendered for filing proposed changes to 
Original Volume No. 1 of its FPC Gas 
Tariff to be effective on January 1. 1977, 
consisting of the following revised tariff: 

Twvnty Fim Revised Bheet No. 6 

Chattanooga states that the sole pur¬ 
pose of this Revised Tariff Sheet is to 
adjust Chattanooga’s LNG rates pursu¬ 
ant to the PGA provision in 8ection 5 of 
the General Terms and Conditions of its 
FPC Tariff to reflect Increased purchased 
gas costa resulting from PGA rate 
changes by its suppliers. East Tennessee 
Natural Gas Company. (East Tennessee) 
in Docket Nos. RP71-15 and RP75-28 and 
Southern Natural Gas Company (South¬ 
ern) in Docket No RP73-84 and Opinion 
No. 770-A (Special PGA Increase). 

Chattanooga requests that its Twenty 
First Revised Sheet No. 6 be made effec¬ 
tive on January 1. 1977. the proposed 
effective date of the underlying changes 
by East Tennessee and Southern. 

Chattanooga states that copies of the 
filing have been mailed to all of its juris¬ 
dictional customers. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to Intervene or protest with the Federal 
Power Commission. 825 North Capitol 
Street. N.E., Washington. D.C. 20426. in 
accordance with 611.8 and 1.10 of the 


Commission's Rules of Practice and Pro¬ 
cedure (18 CFR 1.8. 1.10). All such peti¬ 
tions or protests should be filed on or be¬ 
fore January 21. 1977. Protests will be 
considered by the Commission In deter¬ 
mining the appropriate action to be 
taken, but will not serve to make Pro¬ 
testants parties to the proceeding. Any 
person wishing to become a party must 
file a petition to Intervene. Copies of this 
filing are on file with the Commission 
and are available for public Inspection. 

Kennlth F. Plumb, 

Secretary . 

[FR Doc.77-1891 Filed 1-19-77,8:45 am) 


(Docket No. CP77-891 

CITIES SERVICE GAS CO. 

Application 

January 8. 1977. 

Take notice that on December 13. 
1976, CiUes 8ervlce Oas Company (Ap¬ 
plicant) , P.O. Box 25128, Oklahoma City. 
Oklahoma 73125, filed In Docket No. CP 
77-89 an application pursuant to section 
7(c) of the Natural Gas Act for a cer¬ 
tificate of public convenience and neces¬ 
sity authorizing the construction and 
operation of unspecified pipeline taps, 
measuring, regulating and appurtenant 
facilities for the sale of natural gas, 
either directly or for resale through au¬ 
thorized local natural gas distribution 
companies, to customers pursuant to ob¬ 
ligations contained In right-of-way ease¬ 
ments or agreements, gas storage leases 
or similar agreements, all as more fully 
set forth In the application which is on 
file with the Commission and open to 
public Inspection. 

Applicant states that it is aware that 
authorizations of the kind requested 
have not been granted under current 
Commission interpretations of I 157.7(c) 
of the Commission’s Regulations under 
the Natural Gas Act (18 CJP.R. 157.7(0 > 
since the Commission's Order No. 507 is¬ 
sued March 18, 1974, in Docket No. RM 
74-8. However. Applicant states, the 
Commission's Opinion No. 773 issued 
August 13. 1976. in Docket No. CP75-333. 
Northern Natural Gas Company . holds 
that the certification of gas service such 
as presently proposed for right-of-way 
easement grantors and gas storage les¬ 
sors Is in the public interest. Applicant 
further states that In the last year it has 
made five applications for certificates of 
public convenience and necessity to serve 
a total of 83 customers; that it recently 
has filed an application for authority to 
serve an additional 28 customers; that all 
applications for such service. Including 
those proposed in the instant applica¬ 
tion. involve sales to rural domestic or 
Irrigation customers: that all such senr- 
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lcc is made pursuant to virtually identi¬ 
cal clauses in right-of-way casements or 
agreements or gas storage leases; and. 
that all such service represents private 
grants of service relied on in good faith 
as a definite part of negotiations for such 
easements, agreements or leases. It is 
stated in conclusion by the Applicant 
that all sales and installations proposed 
in the instant application would be made 
under right-of-way provisions or gas 
storage lease provisions of identical legal 
import and that the procedure of filing 
separate certificate applications for such 
proposed customers, or groups of such 
customers, not only results in delay for 
such customers but also that the proce¬ 
dure docs not provide the Commission 
with relevant information upon which to 
determine to certify some of the sales 
and deny certification to others. 

Applicant requests authority to Install 
the necessary pipeline tap, measuring, 
regulating and appurtentant facilities, 
and to make sales of gas for domestic or 
irrigation purposes, either directly or for 
resale through authorized local gas dis¬ 
tribution companies, to customers who 
hold right-of-way easement a or agree¬ 
ments. gas storage leases or similar 
agreements where part of the considera¬ 
tion for the agreement was the receipt 
of gas from the Applicant Applicant 
states that it could make up to ISO such 
Installations and sales in any calendar 
year; that the cost of each installation 
would range from $400 to $1,500; and. 
that it estimates each domestic customer 
would use. on average, from 250 to 300 
Mrf of natural gas annually, and an 
irrigation customer would use 3.800 to 
5.000 Mcf annually. 

Applicant states that If required by the 
Commission it would agree to submit an 
annual report containing the pertinent 
details of the sales and Installations 
made within the preceding period. The 
annual report, it is stated, would serve 
to advise the Commission completely of 
the faculties Installed and the service 
rendered as if individual applications 
were filed for each sale without the 
burden of handling and processing num¬ 
erous applications and without the ne¬ 
cessity to prepare and file numerous re¬ 
ports as to when each individual facility 
is placed in service or as to its cost. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before Janu¬ 
ary 24. 1977. file with the Federal Power 
Commission. Washington. D.C. 20426. a 
petition to Intervene or a protest in ac¬ 
cordance with the requirements of the 
Commission’s Rules of Practice and Pro¬ 
cedure (18 CFR 1.8 or 1.10) and the 
Regulations under the Natural Gas Act 
(18 CFR 157.10). All protests filed with 
the Commission will be considered by it 
In determining the appropriate action to 
be taken but will not serve to make the 
Protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file a 


petition to intervene in accordance with 
the Commission’s Rules. 

Take further notice that, pursuant to 
the authority contained in and subject 
to the jurisdiction conferred upon the 
Federal Power Commission by Sections 
7 and 15 of the Natural Gas Act and the 
Commission's Rules of Practice and Pro¬ 
cedure, a hearing will be held without 
further notice before the Commission 
on this application If no petition to inter¬ 
vene is filed within the time required 
herein. If the Commission on its own re¬ 
view of the matter finds that a grant of 
the certificate is required by the public 
convenience and necessity. If a petition 
for leave to intervene is timely filed, or 
If the Commission on Us own motion 
believes that a formal hearing Is re¬ 
quired, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for. unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plums. 

Secretary. 

IPR Doc.77-1903 Filed l-19-77;8:45 *m| 


(Docket No RP76-135! 

CITIES SERVICE GAS CO. 

Proposed Revisions in Rate Increase 

January 6, 1977. 

Take notice that on December 18,1976. 
Cities Service Gas Company <Cities Serv¬ 
ice) tendered for filing revised tariff 
sheets in Docket No. RP76-135. Such 
sheets are designated Substitute Seven¬ 
teenth Revised Sheet PGA-1 and Substi¬ 
tute Fourth Revised Sheet No. 37D. 

Cities Service states that the purpose 
of these tariff sheets is to incorporate the 
current purchase gas costs and the cur¬ 
rent deferred purchase gas cost balance 
in the rates currently under suspension 
in Docket No. RP76-135. 

Cities Service states that copies of Us 
filing were served on all Jurisdictional 
customers, interested state commissions 
and all parties to the proceedings in 
Docket Nos. RP76-I35 and RP72-142. 

Any person desiring to be heard or to 
protest said filing should file a petition to 
intervene or protest with the Federal 
Power Commission. Union Center Plaza 
Building. 825 North Capitol Street, N.E., 
Washington. DC. 20426. in accordance 
with 8$ 1.8 and 1.10 of the Commission's 
Rules of Practice and Procedure (18 CFR 
18, 1 10). All such petitions or protests 
should be filed on or before January 18. 
1977 Protests will be considered by the 
Commission in determining the appro¬ 
priate action to be taken, but will not 
serve to make protestants parties to the 
proceeding. Any person wishing to be¬ 
come a party must file a petition to Inter¬ 
vene. Copies of this filing are on file with 
the Commission and are available for 
public Inspection. 

Kenneth F. Plumb. 

Secretary. 

|FR Doc.77-1889 Filed 1-19-77:8:45 ami 


|Docket No. CP77-105] 

COLUMBIA GAS TRANSMISSION CORP. 

Application 

January 6 , 1977. 

Take notice that on December 21.1976. 
Columbia Gas Transmission Corporation 
(Applicant), P.O Box 1273, Charleston. 
West Virginia 25325. filed in Docket No. 
CP77-105 an application pursuant to sec¬ 
tion 7(c) of the Natural Gaa Act and 
4 2.79 of the Commission's General Pol¬ 
icy and Interpretations (18 CFR 2.79) 
for a certificate of public convenience 
and necessity authorizing the transpor¬ 
tation of natural gas on behalf of Glen- 
shaw* Glass Company. Inc. (Qlcnshaw). 
all as more fully set forth in the appli¬ 
cation which is on file with the Commis¬ 
sion and open to public inspection. 

Applicant proposes to transport for 
Glenshaw up to 3.150 Mcf of natural gas 
per day for two years for use at Glen- 
shaw's bottle manufacturing plant in 
Orangeburg. New’ York. It Ls stated that 
the subject gas would be received by 
Applicant at a mutually agreeable point 
on Applicant's Line 0-133 in Center 
Tow’nship. Noble County. Ohio, from 
LNG Services. Inc. (Services), and re¬ 
delivered by Applicant, for the account 
of Glenshaw. to Orange and Rockland 
Utilities, Inc. (Orange and Rockland), 
at an existing point of delivery in Rock¬ 
land County. New York. Orange and 
Rockland is a wholesale customer of the 
Applicant and is the gas distribution 
company which serves Glenshaw. The 
volumes to be transported for Glenshaw 
under the proposed service would be sub¬ 
ject to Applicant pipeline capacity and 
would be further limited by those vol¬ 
umes required to offset curtailments af¬ 
fecting the Glenshaw plant. 

It is indicated that pursuant to a gas 
purchase agreement between Glenshaw 
and Services, dated November 15. 1976. 
Services agrees to sell up to 3.150 Mcf of 
natural gas per day to Glenshaw from 
the production of an existing well situ¬ 
ated in Enoch Township. Noble County, 
Ohio, and known as the Pauline M. Crum 
Well No. 1. It Is further stated that Olen- 
shaw ls required to purchase a minimum 
quantity of 1,000 Mcf of gas per day. 
such minimum quantity to be averaged 
over each calendar month. The sale price 
for the gas ls $1.90 per Mcf at the point 
of delivery to the Applicant for the first 
three montlis of the agreement; there¬ 
after. the price Increases by $0.03 every 
three months for the tu’o-year term of 
the agreement. It ls indicated that to 
moke delivery under the terms of the 
purchase agreement. Services would con¬ 
struct 15.800 feet of 3-inch diameter 
pipeline at a cost of $100,000. 

Applicant states that it would retain 
3.1 percent of the volume received for 
transportation as make-up for line loss 
and compressor fuel and that the initial 
transportation charge would be 22.21 
cents per Mcf of natural gas. Applicant 
assorts that since the proposed trans¬ 
portation service would be provided only 
when sufficient capacity is available, the 
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proposal would have no Impact on its 
ability to deliver to Priority 1 markets. 
Applicant indicates that the subject nat¬ 
ural gas supply was not available to it 
by reason of Services’s unwillingness to 
sell at interstate rates. 

It is stated that Glenshaw manufac¬ 
tures glass bottles used to package a 
variety of products produced in the 
6 tates of New York. Pennsylvania. Mas¬ 
sachusetts. Maine and Vermont; that 
Oleashaw is the major employer in the 
Orangeburg. New York, area; that Glen- 
shaw is anticipating curtailments of up 
to 100 percent from Orange and Rock¬ 
land; and. that Glenshaw has been uti¬ 
lizing propane fuel as an alternative to 
natural gas. It Is further stated that the 
continued use of propane would make 
Olenshaw’s product noncompetitive and 
could result in the loss of employment 
for many of Glenshaw's employees. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before Janu¬ 
ary 31. 1977. file with the Federal Power 
Commission. Washington. D C. 20426. a 
petition to intervene or a protest in ac¬ 
cordance with the rcoulrcments of the 
Commission’ s Ru les of Practice and Pro¬ 
cedure (18 CFR 1.8 or 1.10) and the 
Regulations under the Natural Gas Act 
(18 CFR 157 10>. All protests filed with 
the Commission will be considered by it 
in determining the appropriate action 
to be taken but will not serve to make 
the protestants parties to the proceed¬ 
ing Any person wishing to become a 
party to a proceeding or to participate 
as a party in any hearing therein must 
file a petition to intervene in accordance 
with the Commission’s Rules. 

Take further notice that, pursuant to 
the authoritv contained In and subject 
to the Jurisdiction conferred upon the 
Federal Power Commission bv sections 7 
and 15 of the Natural Gas Act and the 
Commission's Rules of Practice and Pro¬ 
cedure. a hearing will be held without 
further notice before the Commission on 
this application if no petition to inter¬ 
vene is filed within the time reauired 
herein, if the Commission on its own 
review of the matter finds that a grant 
of the certificate is required by the pub¬ 
lic convenience and necessitv. if a peti¬ 
tion for leave to intervene U tlmelv filed, 
or if the Commission on its own motion 
believes that a formal hearing Is re¬ 
quired. further notice of such hearing 
will be dulv given. 

Under the procedure herein provided 
for. unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb. 

Secretary. 

\PR Doc.77-189© Piled 1-18-77:8:45 am| 


|Docket No. RP71-15 (POA77-3) 1 

EAST TENNESSEE NATURAL GAS CO. 
Proposed PGA Rate Adjustment 

January 6.1977. 

Take notice that on December 20. 
1976. East Tennessee Natural Gas Com¬ 


pany (East Tennessee) tendered for fil¬ 
ing Nineteenth Revised Sheet No. 4 to 
8 lxth Revised Volume No. 1 of Its FPC 
Gas Tariff. The proposed effective date is 
February 1. 1977. 

East Tennessee states that its filing 
reflects a general rate increase filed by 
Tennessee Gas Pipeline Company, a Di¬ 
vision of Tenneco Inc., which will be¬ 
come effective February 1.1977. in Dock¬ 
et No RP76-137 pursuant to the Com¬ 
mission's order issued August 30, 1976. 

East Tennessee further states that 
copies of the filing have been mailed 
to all of Its Jurisdictional customers and 
affected state regulatory commissions. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Power Commission. 825 North Capitol 
8 trect. N.E.. Washington. D.C. 20426. in 
accordance with 58 1.8 and 1.10 of the 
Commission’s Rules of Practice and Pro¬ 
cedure (18 CFR 1.8, 1.10). All such peti¬ 
tions or protests should be filed on or 
before January 21. 1977. Protests will be 
considered by the Commission in deter¬ 
mining the appropriate action to be tak¬ 
en, but will not serve to make protestants 
parties to the proceeding. Any person 
wishing to become a party must file a 
petition to intervene; provided, however, 
that anv person who has previously filed 
a petition to Intervene in this proceed¬ 
ing is not required to file a further peti¬ 
tion. Copies of this filing are on file with 
the Commission and are available for 
public Inspection. 

Kenneth F. Plums. 

Secretary. 

| FR Doc.77-1896 FUed 1-19-77:8:45 ami 


(Docket No. E377-7) 

EL PASO ELECTRIC CO. 

Application 

January 6. 1977. 

Take notice that on December 22. 1976, 
the El Paso Electric Company (Appli¬ 
cant) filed an application pursuant to 
Section 204 of the Federal Power Act 
seeking authorization to negotiate with 
investment bankers, with respect to the 
issuance of $10,000,000 of cumulative 
Preferred 8tock through a negotiated 
public sale or private placement. Appli¬ 
cant asserts that due to the relatively 
small size of the proposed Preferred 
Stock offering, market conditions at the 
time of the sale may enable it to receive 
more favorable terms through a nego¬ 
tiated public sale or private placement 
than through a competitive public sale. 

Applicant Ls incorporated under the 
laws of the State of Texas, with its prin¬ 
cipal business office at El Paso. Texas 
and is engaged in the generation, trans¬ 
mission. distribution and sale of elec¬ 
trical energy in the States of Texas and 
New Mexico. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should, on or before Janu¬ 
ary 19. 1977, file petitions or protests in 
accordance with the requirements of the 
Commission’s Rules of Practice and Pro¬ 


cedure (18 CFR 1.8 or 1.10). Ail protests 
filed with the Commission will be con¬ 
sidered by it In determining the appro¬ 
priate action to be taken, but will not 
serve to make the protestants parties to 
the proceeding. Persons wishing to be¬ 
come parties to a proceeding or to par¬ 
ticipate as a party in a hearing therein 
must file petitions to intervene in accord¬ 
ance witli the Commission’s Rules. The 
application Is on file with the Commis¬ 
sion and available for public inspection. 

Kenneth F. Plumb. 

Secretary . 

I PR Doc,77-1892 Filed 1-19-77:8:45 ami 


(Docket NO. RP73-17 (PGA77-3) ( 

GRANITE STATE GAS TRANSMISSION. 

INC. 

Proposed Changes in Rates Pursuant to 
Purchased Gas Adjustment Provision 

January 6 , 1977. 

Take notice that Granite State Gas 
Transmission. Inc. (Granite State), 66 
Market Street (PO. Box 508), Ports¬ 
mouth. New Hampshire 03801. on De¬ 
cember 22, 1976. tendered for filing 
Sixteenth Revised Sheet No. 3A in Its 
FPC Oas Tariff. Original Volume No. I, 
containing proposed changes in rates for 
effectiveness on February 1. 1977. 

According to Granite State, the instant 
filing tracks revised changes in its cost 
of gas purchased from Tennessee Gas 
Pipeline Company, a Division of Tenneco. 
Inc. (Tennessee) which Tennessee has 
proposed to make effective February i. 
1977. in Docket No. RP76-137. Granite 
8 tate further avers that its filing is made 
pursuant to the purchased gas cost ad¬ 
justment provision in its Tariff, previ¬ 
ously approved by the Commission on 
December 14, 1972, in Docket No. RP 
73-17. 

Granite State further states that its 
revised purchased gas cost changes are 
applicable to its sales to Northern Util¬ 
ities. Inc. (Northern) which is Granite 
State’s sole Jurisdictional customer. Ac¬ 
cording to Granite State, the annual 
effect on Northern of the proposed rates 
contained on Sixteenth Revised Sheet 
No. 3A is $605,353. The estimate Is based 
on purchases from Tennessee and sales 
to Northern for the twelve months ended 
November 30, 1976. 

According to Granite State, copies of 
the filing were served uoon Northern and 
the regulatory commissions of the States 
of Maine and New Hampshire. 

Any person desiring to be heard or to 
protest said filing should file a petition to 
intervene or protest with the Federal 
Power Commission, 825 North Capitol 
8 treet NE.. Washington, D.C. 20426. in 
accordance with Sections 1.8 and 1.10 of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 1.8. 1.10). All such 
petitions or protests should be filed on 
or before January 21. 1977. Protests will 
be considered by the Commission in de¬ 
termining the appropriate action to be 
taken, but will not serve to make pro¬ 
testants parties to the proceeding. Any 
person wishing to become a party must 
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file a petition to Intervene. Copies of this 
filing are on file with the Commission 
and are available for public Inspection. 

Kenneth F. Plumb, 

Secretary . 

(FR Doc.77-1893 Filed 1-19-77,8:46 am] 


(Docket No. RM78-1) 

HYDROELECTRIC PROJECT LICENSES 
Reasonable Rate of Return 

January 6 , 1977. 

Commission Order No. 550, Order 
Adopting Statement of Policy as to the 
Specified Reasonable Rate of Return, was 
issued June 24. 1976, in Docket No. 
RM76-1. In the order the Commission 
referred to the Treasury Department s 
10 -year constant maturity bond yield 
series in connection with determining the 
cost of equity capital component of spec¬ 
ified reasonable rates. 

On July 16, 1976, the Commission 
Issued a notice providing the actual 
monthly observations and the yearly 
averages for the series for the period 
1972 through May, 1976. The Commis¬ 
sion stated at that time it would notice 
the information necessary for calculat¬ 
ing the specified reasonable rate of re¬ 
turn as soon as It became available each 
year. 

The monthly observations of the con¬ 
stant maturity series for 1976 are pro¬ 
vided here. 

10-Yxaa Constant Matotuty Bono 
Yields— 1976 


January_7.74 

February __—_—__ 7.79 

March .—.7. 73 

April.7.56 

May .7.90 

June____... 7. 86 

July...7.83 

August ____... 7.77 

September ......____ 7.59 

October.....7.41 

November_7 20 

December ...._..........._..... 8.87 


For the calendar year 1976. a single 
specified reasonable rate should be used. 
This should be calculated on the basis 
of (1) six percent for the period prior 
to the effective date of the license amend¬ 
ment and (2) the rate determined by 
application of the formula specified in 
Order No. 550 for the remaining months. 
For purposes of the latter calculation, 
the average of the above bond yields for 
the months since the license amendment 
should be used. For example, a company 
that filed for amendment between Octo¬ 
ber 15 and November 15 would use the 
average bond yield for November and 
December or 7.08. 

Kenneth F. Plumb, 
Secretary. 

(FR Doc.77-1897 Filed 1-19-77:8:45 am) 


(Docket No ES77-5] 

IOWA PUBLIC SERVICE CO. 
Application 

January 6, 1977. 

Take notice that on December 20, 1976, 
Iowa Public Service Company I Appli¬ 


cant) filed an application, pursuant to 
section 204 of the Federal Power Act, for 
authorization for authority to negotiate 
privately with the City of Chillicothe, 
Iowa, for the purpose of financing the 
Company's individual interest in certain 
pollution control facilities at Unit No. 1 
of the Ottumwa Generating Station 
through the Issuance of the City’8 Pol¬ 
lution Control Revenue Bonds. An agree¬ 
ment between the City and the Applicant 
would commit the City to Issue and sell 
to underwriters its Pollution Control 
Bonds in an aggregate amount eaual to 
the cost of the Company’s ownership in¬ 
terest In such facilities and to loan the 
proceeds from the sale of such Revenue 
Bonds to the Applicant. The repayment 
obligation of the Applicant would be evi¬ 
denced by debt obligation bearing iden¬ 
tical terms with, and pledged to support 
the payment of, such Revenue Bonds. 

Applicant is incorporated under the 
laws of the State of Iowa, with its prin¬ 
cipal business office at Sioux City, Iowa 
and is engaged in the generation, trans¬ 
mission, distribution and sale of electri¬ 
cal energy in the states of Iowa. Nebraska 
and 8outh Dakota. 

Any person desiring to be heard or 
to make any protest with reference to 
the Application should on or before Jan¬ 
uary 24.1977. file with the Federal Power 
Commission, Washington, D.C. 20426, pe¬ 
titions or protests in accordance with the 
Commission 's Ru les of Practice and Pro¬ 
cedure (18 CFR IB, 1.10). All protests 
filed with the Comml^on will be consid¬ 
ered by it in determining the appropriate 
action to be taken but will not s*rve to 
make the protestants parties to the pro¬ 
ceedings. Person* wishing to become oar- 
ties to a proceeding or to participate as 
a partv in any hearing therein must file 
a netitlon to intervene in accordance 
with the Commission’s Rule*. The appli¬ 
cation i* on file and available for public 
inspection. 

Kenneth F. Plu^b. 

Secretary . 

(PR Doc.77-1895 Filed 1-19-77:8:45 ami 


(Docket No RP73--43 (POA77-2) ] 

. MID LOUISIANA GAS CO. 

Proposed Change In Rates 

January 6 , 1977. 

Take notice that Mid Louisiana Gas 
Comoonv (Mid Louisian* > on Decem¬ 
ber 17. 1976. tendered for filing as a part 
of First Revised Volume No. 1 of it* FPC 
G«i* Tariff. Twenty-Fourth Revised Sheet 
No. 3a. 

Mid Louisiana states that the purpose 
of the filing is to reflect a Purchased Gas 
Cost Current Adjustment to Mid Louisi¬ 
ana’s Rate Schedules CM. 60-1.1-1 and 
E-l. to be effective February 1.1977, and 
that the filing is being m*de in accord¬ 
ance with Section 19 of Mid Louisiana’s 
FPC Gas Tariff and in compliance with 
Commission Order Nos. 452 and 452-A; 
and that copies of the filing were served 
on interested customers and state com¬ 
missions. 

Any person desiring to be heard or to 
protest said application should file a peti¬ 
tion to intervene or protest with the 


Federal Power Commission. 825 North 
Capitol Street, N.E., Wellington. D.C. 
20426. in accordance with |§ 1.8 and 1.10 
of the Commission’s Rules of Practice 
and Procedure (18 CFR 1.8. MO). All 
such petitions or protests should be filed 
on or before January 21. 1977. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make pro- 
testants parties to the proceeding Any 
person wishing to become a party must 
file a petition to intervene. Copies of this 
application arc on file with the Commis¬ 
sion and are available for public Inspec¬ 
tion. 

Kenneth F. Plumb, 
Secretary. 

(FR DOC.77-1800 Filed 1-19-77;8:45 am) 


(Docket Noe RP71 18 and RP74-29 
(POA77-3) (DCA77-1) | 

MIDWESTERN GAS TRANSMISSION CO. 

Filing Pursuant to Tariff Rate Adjustment 
Provisions 

January 6 . 1977. 

Take notice that on December 17.1976, 
Midwestern Gas Transmission Company 
(Midwestern) tendered for filing Eigh¬ 
teenth Revised Sheet No. 5 and First Re¬ 
vised Sheet No. 5A to its FPC Gas Tariff. 
Third Revised Volume No. 1. to be effec¬ 
tive February 1, 1977. Midwestern states 
that the sole purpose of the revised tariff 
sheets is to reflect adjustments to its rate* 
pursuant to rate Pdjustment provisions 
in Articles xvn. XVITI. and XLX of the 
General Terms and Conditions of its 
tariff. 

Midwestern states that as to the South¬ 
ern 8ystem. Eighteenth Revised Sheet 
No. 5 reflects (1) a Current Purchased 
Coat Rate Adjustment pursuant to sec¬ 
tion 2 of Article XVII which is based on 
rate changes reflected in the revised fil¬ 
ing by Tennessee Gas Pipeline Company, 
a Division of Tenneco Inc on December 
20. 1976. In Docket No RP76-137 and (2) 
a revised Surcharge for Amortizing the 
Unrecovered Purchased Gas Cost Account 
for the 8outhem 8vstem of 0.53 cents per 
Mcf pursuant to section 3 of Article XVII. 
According to Midwestern, the revised 
tariff sheet also reflects a Current Rate 
Ad(ustm*pt of M2 emits per Mcf to re¬ 
flect curtailment credits Applicable to the 
Southern Svstem pursuant to Section 9 
of Article XIX. 

Midwestern states that as to the North¬ 
ern 8ystem. First Revised Sheet No. 5A 
reflects a revised Surcharge for Amortiz¬ 
ing the Unrecovered Purchased Gas Cost 
Account for the Northern System of 3.93 
cents per Mcf as specified in section 3 
of Article XVin. 

Midwestern states that copies of the 
filing have been moiled to all of Its Jur¬ 
isdictional customers and affected state 
regulatory commissions. 

Any person desiring to be heard or to 
protest *ald filing should file a petition 
to intervene or protest with the Federal 
Power Commission, 823 North Capitol 
8 treet. N.E.. Washington, D C. 20426. in 
accordance with If 1.8 and MO of the 
Commission's Rules of Practice and Pro¬ 
cedure (18 CFR 18. M0). All such peti¬ 
tions or protests should be filed on or 


FEDERAL REGISTER. VOL 42, NO. 14—FRIDAY, JANUARY 21. 1977 

















NOTICES 


3879 


before January 21, 1977. Protests will 
be considered by the Commission in de¬ 
termining the appropriate action to be 
token, but will not serve to make pro- 
tesUnts parties to the proceeding. Any 
[ erson wishing to become a party must 
•ID a petition to intervene: provided, 
however, that any person who has pre¬ 
viously filed a petition to intervene in 
this proceeding Is not required to file 
a further petition. Copies of this filing 
are on file with the Commission and are 
available for public inspection. 

Kenneth P. Plums, 
Secretary 

| Ftt Doc.77-1888 Piled 1-19 77.8 45 nm| 


| Docket Nob. ER77-07 And CR77 751 

NEW ENGLAND POWER CO. 

Order Accepting for Filing and Suspending 
Proposed Tariff Changes, Denying Waiv¬ 
er, Providing for Hearing and Consol¬ 
idating Proceedings 

January 5.1977. 

On December 6. 1976, New England 
Power Company (NEPCO) tendered for 
filing proposed changes In its FPC Elec¬ 
tric Tariff/ constituting a new Rate 
Rr-ll. For the reasons hereinafter stated, 
we shall accept the proposed changes for 
filing, suspend their effectiveness until 
February 1. 1977, and establish hearing 
procedures to determine their lawfulness. 

The tariff changes proposed herein 
would decrease revenues by $3,173,517 
<0.6%> for service to NNEPCO’s 12 pri¬ 
mary rate (full requirements) custo¬ 
mers* and would increase revenues by 
$2,934,150 * to its contract demand 
rate (partial requirements or CD> cus¬ 
tomers. based on the test year ending 
December 31, 1977. NEPCO requests 
waiver of the 30 day prior notice require¬ 
ment so as to permit an effective date 
of January 1.1977. Alternatively. NEPCO 
requests an effective date of February 1. 
1977. 

Public notice of the subject filing was 
Lvsued on December 15. 1976. with pro¬ 
tests or petitions to interv ene due on or 
before December 31,1976. 

Our review indicates that the proposed 
tariff changes have not been shown to be 
just and reasonable and may be unjust, 
unreasonable, unduly discriminatory. 
preferential or otherwise unlawful. Ac¬ 
cordingly. w e ahall suspend the proposed 
tariff changes under February 1, 1977. 
and establish hearing procedures. 

By order issued December 22. 1976. in 
Docket No. ER77-7S. a proceeding con¬ 
cerning a proposed reduction In the 
«redit permitted NEPCO's affiliate. Nur- 
mgansett Electric Company, for NEP 
CO's use of Narraganseti'a generation 
and transmission facilities, we found: 


' 3*e Attachment for designation* 

- Three or which are Affiliates ot NEPCO 
On December 20. 1076. NEPCO retlaed 
u.*. filing so wa to reduce the rate increase to 
the CD customers from 824)34.150 fOO*. I 
to 82.720418 <9.2* ) reflecting ah error In 
NKPCO'l development ot coat o t service. 


It u noted that the purchased power coat* 
to NEPCO presented by the GfrT Credit to 
NArrmgurwett 1a an item in the coat of aenr Ice 
claimed by NKPOO in support of the Tt-U** 
general rate change filed by NEPCO on De¬ 
cember fl. 1976. in Docket No. EK77-07. Ac¬ 
cordingly. with a view towards the possibility 
of consolidating these proceeding* we ahall 
defer e*tab!tailing hearing procedures pend¬ 
ing action on Docket No ER77-97. 

Finding common questions of law end 
fact, we deem it appropriate to consoli¬ 
date Docket Noe. ER77-97 and ER77-75 
for purposes of hearing and decision. 

The Commission finds: (1) Good 
cause has not been shown to warrant 
waiver of the prior notice requirements 
so as to permit an effective date of Jan¬ 
uary 1.1977. 

<2) Good cause exists to accept for fil¬ 
ing the proposed tariff changes as desig¬ 
nated in the Attachment and to suspend 
the use thereof until February 1. 1977, 
when Uicy may become effective subject 
to refund. 

(3) It is necessary and proper in the 
public interest and to aid in the enforce¬ 
ment of the provisions of the Federal 
Power Act, that the Commission enter 
upon a hearing concerning the lawful¬ 
ness of NEPCO's FPC Electric Tariff as 
proposed to be revised herein. 

<4j Good cause exists to consolidate 
Docket Nos. ER77-97 and ER77-75 for 
purpose* of hearing and decision. 

The Commission orders: (A) NEPCO's 
request for waiver of the prior notice re¬ 
quirements is hereby denied, 

<Bj Pursuant to the authority of the 
Federal Power Act, particularly sections 
205 and 206 thereof, and the Commis¬ 
sions' Rules and Regulations, a public 
hearing shall be held concerning the 
justness and reasonableness of the rates, 
charges, terms and conditions of service 
included in NEPCO's FPC Electric Tariff, 
particularly as proposed to be revised 
by the subject filing. 

<C> Pending a hearing aud a final de¬ 
cision thereon, NEPCO's proposed tariff 
changes are hereby accepted for filing as 
designated in the Attachment and sus¬ 
pended until February 1. 1977. when they 
may become effective subject to refund. 

<D> The Staff shnfi prepare and serve 
top sheets on all parties for settlement 
purposes on or before April 15. 1977. ‘See 
Administrative Order No. 157>. 

«E> The proceedings in Docket Nos. 
ER77-97 and ER77-75 are hereby con¬ 
solidated for hearing and decision. 

<Fl A Presiding Administrative Law 
Judge, to be designated by the Chief Ad¬ 
ministrative Law Judge for that purpose 
• See Delegation of Authority. 18 CFR 3.5 
<dn, .shall convene a settlement confer¬ 
ence in tills proceeding on a date certain 
within 10 days after the service of top 
fheet* by the Staff, In a hearing or con¬ 
ference room of the Federal Power Com¬ 
mission. 825 North Capitol 8trcct, NE., 
Washington. D.C. 20426. Said Presiding 
Administrative Law Judge is hereby au¬ 
thorized to establish all procedural dates 
and to rule upon all motions (with the 
exceptions of petitions to intervene, mo¬ 
tions to consolidate and sever, and mo¬ 


tions to dismiss). as provided lor in the 
Rules of Practice and Procedure. 

(G> NEPCO shall file monthly with the 
Commission a report on billing determi¬ 
nants and revenues collected under the 
presently effective R-10 rates and the 
proposed R-ll rates filed herein, such re¬ 
port to be in the format prescribed by 
$ 35.19 of the Commission's Regulations, 
18 CFR 35.19a. 

<H> The Secretary shall cause the 
prompt publication of this order In the 
Federal Register. 

By the Commission. 

Kenneth F. Plumd. 

Secretary 

|KR Doc.77-1906 FUed 1-19-77:8:46 am I 


(Docket NO ER77 I27| 

OKLAHOMA GAS AND ELECTRIC CO. 

Filing of Proposed Wholesale Electric 

Tariffs and Proposed Increase in Rates 

January 6. 1977 

Take notice that on December 27. 1976, 
Oklahoma Gas and Electric Company 
<OG&E>. P.O. Box 321. Oklahoma City. 
Oklahoma 73101. tendered for filing a 
proposed FPC Tariff Original Volume No. 

1—Municipalities applicable, as the in¬ 
dividual contracts expire, to Blackwell. 
Edmond. Geary. Kingfisher. Manchester, 
Mannford. Okcene. Orlando, Perryr- 
Ponca City. Pond Creek, Prague. Purcell. 
Stillwater. Stroud. Tecumseh. Tonkawa. 
Wa tonga. Waynoka and Wynne wood 
Oklahoma, and Clarksville. Arkansas, 
and a proposed FPC Tariff Original 
Volume No. 1—Cooperatives applicable 
as the individual contracts expire, to Al¬ 
falfa Electric Cooperative. Inc.. Arkansas 
Valley Electric Cooperative Corporation. 
Cimarron Electric Cooperative. Indian 
Electric Cooperative. Inc.. KAMO Elec¬ 
tric Cooperative. Inc., and Red River Val¬ 
ley Rural Electric Association. Each tariff 
U proposed to become effective February 
1. 1977. 

OG&E states that the tariffs provide 
for an increase in rates, and for changes 
in the rate design and would place serv¬ 
ice for each of the wholesale customer*, 
on a comparable basis. In addition, re¬ 
vised rate sciiedules have been filed for 
rate increases identical to tlwe included 
in the tariffs, to be applicable, after » >- 
proviil by the Commission, to cover th* 
period of time prior to applicability of 
the tariffs to the individual customers 
OG&E alleges that it has experienced 
significant cost Increases in all areas of 
Its operations, including wages, fuel, ma¬ 
terials and supplies, and particularly 
capital. OO&E further states that it has 
served notices of cancellation of the con¬ 
tracts on each of its municipal and co¬ 
operative customers 

OG&E state* that copies of the tariff, 
rate schedules and of the entire filing 
have been delivered to its municipal and 
cooperative customers and to the Cor¬ 
poration Commission of the State of 
Oklahoma and mailed to the Arkansas 
Public Service Commission. 
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Any person desiring to be heard or to 
protest said filing should Hie a petition 
to intervene or protest with the Federal 
Power Commission. 825 North Capitol 
Street. Washington. D.C. 20420. in ac¬ 
cordance with 55 1.8 and 1.10 of the Com¬ 
mission’s Rules of Practice and Proce¬ 
dure (18 CFR 1.8, 1.10). All such peti¬ 
tions or protests should be hied on or 
before January 21. 1977. Protests will be 
considered by the Commission in deter¬ 
mining the appropriate action to be 
taken, but will not serve to make Pro¬ 
testants parties to the proceeding. Any 
person wishing to become a party must 
file a petition to intervene. Copies of this 
filing are on file with the Commission 
and are available for public Inspection. 

Kenseth P. Plumb. 

Secretary . 

(FR Doc.77-1004 Filed 1-10 77; 8:45 am] 

# 


(Docket No. CP77-P1] 

PANHANDLE EASTERN PIPE LINE CO. 

Application 

January 6 , 1977. 

Take notice that on December 15.1976, 
Panhandle Eastern Pipe Line Company 
(Applicant). P.O. Box 1642, Houston. 
Texas 77001, filed in Docket No. CP77-91 
an application pursuant to section 7(c) 
of the Natural Oa<* Act for a certificate 
of public convenience and necessity au¬ 
thorizing the acquisition by purchase of 
a natural gas pipeline system from Baca 
Gas Gathering System. Inc. (Baca), for 
a price of (400.000, all ns more fully set 
forth in the application which is on file 
with the Commission and open to public 
inspection. 

Applicant states that it seeks authori¬ 
zation to purchase the following facilities 
located in Baca County, Colorado, and 
Morton County. Kansas: 

1. All of Baca’s plant and equipment, 
consisting of field pipelines, field com¬ 
pressor station equipment, field measur¬ 
ing and regulating equipment, miscella¬ 
neous equipment and Intangible plant 
costs. 

2. All of Baca’s right, title and interest 
in and to fee simple interests, easements 
and rights-of-way surface leases Inci¬ 
dental to the use of the aforementioned 
equipment and the operation of the 
natural gas pipeline system. 

3. All of Baca's franchises and con¬ 
sents incidental to Its conduct of the 
natural gas pipeline system. 

4. All of Baca's interests In gas pur¬ 
chase contracts with producers, gas proc¬ 
essing and conditioning agreements and 
other contracts and agreements. 

Applicant states that the facilities In¬ 
clude 58.1 miles of pipeline, consisting 
of 9.7 miles of 10-lnch. 21.7 miles of 8- 
inch. 3.2 miles of 6-inch, 7.8 miles of 4- 
tnch and 15.7 miles of 3-inch pipeline. In 
addition. Applicant indicates that it 
would purchase all of Baca’s interest in 
gas purchase contracts covering 25,006.31 
acres out of a total 50.146 81 acres dedi¬ 
cated to Interstate markets In Baca 
County. Colorado, and any future pro¬ 
ducer contracts entered Into by Baca. 


Applicant states that the cost of ac¬ 
quisition would be $400,000. or an amount 
estimated to equal the book value of 
Baca's assets on the date of authoriza¬ 
tion by the Commission. Applicant states 
that it would finance this amount from 
general funds. Further, Applicant states 
that it plans to spend (185.000 to upgrade 
the subject facilities hi order to bring 
them into compliance with the Natural 
Gas Pipeline Safety Act of 1968. 

Applicant states that in recent years 
Baca has been relatively inactive in ac¬ 
quiring new gas supplies and that the 
prospect of Baca’s acquiring additional 
gas supplies that will be sold to Applicant 
for resale appears minimal. It Is further 
stated that the proposed extension of 
Applicant's system into southeastern 
Colorado will allow Applicant to acquire 
new reserves and stimulate additional 
drilling In the region. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before January 
28, 1977, file with the Federal Power 
Commission. Washington, DC. 20426. a 
petition to Intervene or a protest In ac¬ 
cordance with the requirements of the 
Commission’s Rules of Practice and Pro¬ 
cedure (18 CFR 18 or 1.10) and the Reg¬ 
ulations under the Natural Gas Act (18 
CFR 157.10). All protests filed with the 
Commission will be considered by it In 
determining the appropriate action to 
be taken but will not serve to make the 
Protestants parties to the proceeding. 
Any person wisliing to become a party 
to a proceeding or to participate as a 
party In any hearing therein must file a 
petition to intervene in accordance with 
the Commission's Rules. 

Take further notice that, pursuant to 
the authority contained in and subject 
to the Jurisdiction conferred upon the 
Federal Power Commission by sections 
7 and 15 of the Natural Gas Act and 
the Commission’s Rules of Practice and 
Procedure, a hearing will be held with¬ 
out further notice before the Commis¬ 
sion on this application if no petition 
to interevne is filed within the time re¬ 
quired herein, if the Commission on Its 
own review of the matter finds that a 
grant of the certificate is required bv 
the public convenience and necessity. If 
a petition for leave to intervene Is timely 
filed, or if the Commission on its own 
motion believes that a formal hearing 
is required, further notice of such hear¬ 
ing will be duly given. 

Under the procedure herein provided 
for, unless otherwise adivsed. it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth P. Plumb, 
Secretary. 

|FR Doc.77-1002 Filed l-19-77;8:45 amf 


(Docket Noe, CP77-100, CP77-101 and 
CP77-1031 

TENNECO ATLANTIC PIPELINE CO. 
Applications and Consolidation 

January 6,1977. 

Take notice that on December 20.1976. 
Tenneco Atlantic Pipeline Company * Ap¬ 


plicant). P.O. Box 2511, Houston, Texas 
77001, filed applications in Docket Nos. 
CP77-100, CP77-101 and CP77-102 pur¬ 
suant to provisions of the Natural Gas 
Act and Executive Order No. 10485 re¬ 
questing appropriate authorization to 
construct, operate and maintain natural 
gas facilities at the international bound¬ 
ary between the United States and Can¬ 
ada and in the states of Maine, New 
Hampshire. Massachusetts. New York 
and Pennsylvania, to import natural gas 
from Canada, and to sell the subject 
Imported gas to Tennessee Gas Pipeline 
Company, a Division of Tenneco. Inc. 
(Tennessee), nil as more fully set forth 
in the applications which are on file 
with the Commission and open to public 
inspection. 

Applicant requests the following: <1> 
In Docket No. CP77-102 authorization 
pursuant to Executive Order No 10485 
to construct, operate, connect and main¬ 
tain natural gas facilities at the Inter¬ 
national boundary between the United 
States and Canada at a point near Ca¬ 
lais. Maine, for the purpose of Importing 
a maximum of 1.140.000 Mcf and an 
average of 971.672 Mcf of nAtural gas per 
day from Canada into the United States; 
(2> In Docket No. CP77-101 authoriza¬ 
tion pursuant to Section 3 of the Nat¬ 
ural Gas Act to Import the subject nat¬ 
ural gas into the United States from 
Canada; and (3) In Docket No. CP77- 
100 a certificate of public convenience 
and necessity pursuant to section 7(c) 
of the Natural Gas Act authorizing the 
construction of a 36-inch pipeline from 
a point near Calais. Maine, through the 
states of Maine. New Hampshire and 
Massachusetts to a point near Albany. 
New r York, a 30-lnch pipeline from a 
point near Albany, New York, to a point 
near Milford, Pennsylvania, six compres¬ 
sor stations, and metering and other ap¬ 
purtenant faculties to the pipeline and 
authorizing the transportation and sale 
of the imported natural gas to Tennessee 
at an estimated cost of (4.57 per Mcf in 
1984. 

Applicant states that Tenneco LNG 
Inc. (Tenneco LNO) has entered Into a 
contract (LNG Contract) with Societe 
Nationale SONATRACH < Sonatrach), 
the national oU and gas company of 
Algeria, dated October 4. 1976, where- 
under Tenneco LNO would purchase 100 
biUion thcrmles of liquefied natural gas 
(LNG) per year for a primary term of 
20 years. Initial deliveries under the LNG 
Contract would begin in late 1981 and 
the 20 year term would commence when 
full delivery levels are reached, estimated 
to be mid-1983. The LNG to be purchased 
from Sonatrach would be produced from 
any and all Algerian gas fields, existing 
and future, and Sonatrach would gather 
and liquefy the natural gas and load 
the resulting LNO onto cyrogenlc tank¬ 
ers. The price under the contract is the 
higher of the minimum price (defined to 
be (1.30 US. dollars per mUlion Btu’* 
as of July l, 1975, subject to escalation 
to reflect devaluation of the U.S. dollar 
in relation to certain European curren¬ 
cies* and the invoicing price (determined 
by the average price of No. 2 and No. 6 
fuel oil in New York Harbor). 
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Applicant states that the purchased 
LNG would be loaded aboard cyrogenic 
tankers at one or more Algerian porta 
and shipped to Saint John, New Bruns¬ 
wick. Canada. It is estimated that a total 
of eight tankers each with a capacity 
of 125,000 cubic meters would be required 
for the proposed shipments. Applicant 
indicates that arrangements for shipping 
would be shared equally by Tcnnoco LNG 
and Sonatrach so that each company 
would be responsible for four tankers. 
Applicant further indicates that Tenncco 
LNG has entered into a letter of intent 
with Canadian Pacific Ltd. for the con¬ 
struction and operation of facilities near 
Saint John for the termln&lling and va¬ 
porization of the LNG for the 20-year 
term of the contract. It Is indicated that 
after unloading into storage and vapori¬ 
zation at the planned Saint John termi¬ 
nal. the vaporized LNG would be de¬ 
livered Into pipeline facilities to be con¬ 
structed, owned and operated by Trans- 
Canada Pipelines Limited (TransCan- 
ada). or its designee, and transported to 
the Canada-United States border near 
Calais. Maine, so as to interconnect with 
the facilities proposed In the Instant 
applications. 

Applicant, in Docket No CP77-101. 
proposes to import 971.672 Mcf of natu¬ 
ral gas on an average day from Canada. 
The volumes to be received and pur¬ 
chased at the border are estimated in 
the following manner: Pursuant to the 
LNG Contract Tenncco LNG would pur¬ 
chase 100 billion thermles or approxi¬ 
mately 396.8 trillion Btu’s. After cargo 
weathering, tanker heel and terminal 
fuel and losses, this volume is reduced 
to 382.3 trillion Btu's per year of natural 
gas available for sale at the tailgate of 
the planned LNG facility. Since the an¬ 
ticipated Btu content of the Imported 
gas is 1.060 Btu’s per Mcf. this volume Is 
equal to 360,660,000 Mcf per year or 
988.110 Mcf per day. Of this volume 83 
percent or 820,131 Mcf per day would 
be sold to Applicant directly at the 
Canada-United States border. Seventeen 
percent of the volume would be sold to 
Canadian Lowell Gas. Ltd. (Lowell), on 
the high seas. Of this seventeen per¬ 
cent. or approximately 167.979 Mcf. ap¬ 
proximately 16,438 Mcf of gas would be 
resold to New England LNG Inc., for 
transportation to various points by cy- 
rogenic trunks and the other 151.541 
Mcf would be resold to Applicant at the 
Canada-United States border. Therefore, 
it is indicated, a total average volume 
of 971.672 Mcf of natural gas per day 
would be sold to Applicant at the border. 
Applicant requests in Docket No. CP77- 
101 authorization to import up to 1,140,- 
000 Mcf of natural gas per day so as to 
allow for operating flexibility. Appli¬ 
cant states that the price to be paid 
by both Lowell and Tenncco LNG would 
be determined on a cott-of-service basis. 

In Docket No. CP77-102 Applicant re¬ 
quests authority to construct, operate, 
connect and maintain facilities on the 
Canada-United States border general¬ 
ly northwest of Calais. Maine. The pro¬ 
posed facilities Include pipeline, a block 


valve, metering facilities and facilities 
appurtenant thereto. The purpose of the 
proposed border facilities would be to 
import natural gas proposed in Docket 
No. CP77-101. 

In Docket No. CP77-100. Applicant 
proposes to construct and operate the 
following: 

<a) Approximately 391 miles of 36- 
Inch pipeline extending from the Maine- 
New Brunswick border near Calais. 
Maine, to a point near Albany. New 
York: 

<b) Approximately 107 miles of 30- 
inch pipeline extending from the termi¬ 
nus of the 36-inch pipeline to a point 
near Milford, Pennsylvania; 

<c> Four 17,000 HP compressor sta¬ 
tions. one of which would be located one 
mile from the origin of the proposed 36- 
inch pipeline near Calais. Maine, and 
the others would be placed approximate¬ 
ly every 92 miles along that pipeline; 

<d> Two 7,000 HP compressor stations 
one to be located near the origin of the 
30-inch pipeline near Albany. New York, 
and the other near the terminus of that 
pipeline near Milford. Pennsylvania; 

<e) Three delivery points to be lo¬ 
cated at interconnections between Ap¬ 
plicant’s proposed pipeline and the fa¬ 
cilities of Tennessee at Tennessee's (1) 
Concord Lateral near Concord. New 
Hampshire »2) Compressor Station No. 
254 near Albany. New York, and <3> 300 
Line near Main Line Valve 324 near 
Milford. Pennsylvania. 

(f) Metering stations at each of the 
three delivery points; and 

<g> Miscellaneous facilities appurte¬ 
nant to the above. 

In addition. Applicant proposes to sell 
the imported volumes, minus compres¬ 
sor fuel and line losses, or approximate¬ 
ly 958,152 Mcf on average and a maxi¬ 
mum of 1,123,666 Mcf per day, to Ten¬ 
nessee at the three proposed delivery 
points. The estimated cost of natural 
gas to Tennessee is 64.57 per Mcf as of 
1984 expressed in 1984 dollars. 

Applicant states that the cost of the 
proposed facilities would be 6546.366.000 
based on 1976 dollars. This price in¬ 
cludes, it Is stated, total direct costs In¬ 
cluding overheads, regulatory fees and 
engineering costs. Applicant states that 
it plans to construct the 36-inch pipeline 
and related facilities during 1980 and 
1981 in order to accommodate the 
volumes expected to be delivered during 
the start-up period commencing in late 
1981. The remaining facilities would be 
constructed during 1982, it is Indicated, 
so that all facilities would be ready for 
service by mid-1983 when full deliveries 
under the LNO Contract are expected to 
begin. Applicant proposes to finance the 
facilities through three issues of long¬ 
term debt in the amounts of 6175 mil¬ 
lion. 6215 million and 6100 million, all at 
an interest rate of 9.5 percent, to be 
Issued and sold in October 1980. October 
1981 and October 1982, respectively. Ad¬ 
ditional financing, it is stated, would be 
obtained from the sale of one-year term 
notes at an estimated cost of 8% per year 
and the issuance of common stock It is 


estimated that 6398.168.000 in short¬ 
term notes will be issued in the construc¬ 
tion phase ending in mid-1981. and an 
additional 6124,738.000 will be issued in 
the build-up period between October 1. 
1981, and December 31. 1982, with minor 
amounts Issued thereafter. Total com¬ 
mon equity issued is expected to equal 
6206.577.000 by the end of 1982, it is In¬ 
dicated, and would be issued so os to 
maintain a capitalization of 70 percent 
debt and 30 common stock during the 
build-up and construction periods Ail 
common stock would be sold to Tenneco. 
Inc. 

Applicant indicates that the proposed 
importation of natural gas, the proposed 
facilities and the proposed sale of natural 
gas to Tennessee are needed to augment 
Tennessee's overall system gas supply to 
meet the base period requirements of its 
Priority 1 and 2 customers. It Is Indicated 
that Tennessee is presently curtailing 
service of Priority 2 customers and that it 
will be required to curtail Priority 1 cus¬ 
tomers beginning in the 1981-82 winter 
season unless the supplemental proposed 
gas service is made available. 

Concurrently herewith a notice is being 
Issued in Docket No. CP77-103 of an ap¬ 
plication filed by Tennessee pursuant to 
section 7(c) of the Natural Gas Act for 
a certificate of public convenience and 
necessity authorizing the construction 
and operation of facilities to receive the 
gas proposed to be sold by Applicant 
Since the Instant applications and the 
application In Docket No. CP77-103 may 
involve common questions of law or fact, 
the proceedings on all of said applica¬ 
tions are consolidated for hearing. 

Any person desiring to be heard or to 
make any protest with reference to the 
applications in Docket Nos. CP77-100, 
CP77-101 and CP77-102 should on or 
before January 31, 1977, file with the 
Federal Power Commission, Washington. 
D.C. 20426, a petition to intervene or a 
protest in accordance with the require¬ 
ments of the Commissio n's R ules of Prac¬ 
tice and Procedure (18 CFR 1.8 or 1.10> 
and the Regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be con¬ 
sidered by it in determining the appro¬ 
priate action to be taken but will not 
servq to make the protestants parties to 
the proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to intervene 
in accordance with the Commission's 
Rules. 

Take further notice that, pursuant to 
the authority contained in and subject 
to the jurisdiction conferred upon the 
Federal Power Commission by Sections 
3. 7 and 15 of the Natural Gas Act and 
the Commission's Rules of Practice and 
Procedure, a hearing will be held without 
further notice before the Commission on 
these applications if no petition to Inter¬ 
vene is filed within the time required 
herein, if the Commission on Its own re¬ 
view of the matter finds that a grant of 
the certificate and other authorizations 
is required by the public convenience and 
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necessity. If a petition for leave to inter* 
vcnc is timely filed, or IT the Commission 
on 1U own motion believes that a formal 
hearing is required, further notice of 
such hearing will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth P. Plumb. 

Secretary. 

| FK Doc 77-1906 Filed l-19-77;8:45 om| 


| Docket No. CP77-103J 

TENNESSEE GAS PIPELINE CO.. A 
DIVISION OF TENNECO INC. 

Application 

January 6 , 1977. 

Take notice that on December 20.1976. 
Tennessee Gas Pipeline Company, a Divi¬ 
sion of Tenneco Inc. (Applicant). P.O. 
Box 2511, Houston. Texas 77001, filed in 
Docket No. CP77-103 an application pur¬ 
suant to section 7<c> of the Natural Gas 
Act for a certificate of public convenience 
and necessity authorizing the construc¬ 
tion and operation of certain natural gas 
facilities and the modification of its 
existing pipeline system to enable it to 
receive natural gas, purchased from Ten¬ 
neco Atlantic Pipeline Company (TAP- 
CO) * a wholly owned subsidiary of Ten¬ 
neco Inc. at points near Concord, New 
Hampshire, Albany, New York, and Mil¬ 
ford, Pennsylvania, and authorizing the 
delivery of the subject natural gas to its 
existing customers, all as more fully set 
forth in the application on file with the 
Commission and open to public inspec¬ 
tion. 

Applicant states that the instant appli¬ 
cation is port of a comprehensive proj¬ 
ect for securing an additional gas supply 
to meet the high priority requirements 
of Applicant's existing customers. Appli¬ 
cant states that by a companion applica¬ 
tion filed pursuant to Section 3 of the 
Natural Gas Act in Docket No. CP77- 
101. TAPCO is requesting authorization 
to import from Canada up to 1,140,000 
Mcf of natural gas per day and 971,672 
Mcf of natural gas on an average day. 
Applicant further states that the gas so 
imported would be purchased by T^PCO 
from Tenneco LNG Inc. (Teneco LNG) 
and Canadian Lowell Gas Ltd. at the 
intemationfl\ boundary between the 
United States and Canada near Calais. 
Maine. The subject natural gas. It is 
indicated, would be purchased by Ten¬ 
neco LNG from Societe Natlonale SONA- 
TRACH. the national oil and gas com¬ 
pany of Algeria, and shipped by cryogenic 
tankers from Algerian ports to a proposed 
liquefied natural gas <LNG> storage and 
vaporization facility on the east coast of 
Canada near Saint John. New Bruns¬ 
wick. From Saint John, it is stated, the 
subject gas would be transported in a 
vaporized state by TransCanada Pipe- 
Lines Limited for delivery and sale to 
TAPCO at the international boundary. 
Applicant further states that by com¬ 
panion applications filed pursuant to 


Section 7(c) of the Natural Gas Act in 
Docket No. CP77-100 and pursuant to 
Executive Order No. 10845 in Docket No. 
CP77-102, TAPCO Is requesting author¬ 
ization to construct and maintain facili¬ 
ties and to transport and sell the subject 
natural gas volumes, minus transporta¬ 
tion losses and compressor fuel, to appli¬ 
cant at three proposed points of delivery. 

It is stated that the three points of 
delivery and interconnection would be 
<l) at Applicant's Concord Lateral, near 
Concord, New Hampshire (Concord De¬ 
livery Point); (2) at Applicant's Com¬ 
pressor Station No. 254 near Albany. New 
York (Albany Delivery Point): and <3) 
at a point on Applicant's 300 Line near 
Main Line Valve 324 near Milford, Penn¬ 
sylvania (Milford Delivery Point). Pur¬ 
suant to a sales contract between Appli¬ 
cant and TAPCO. dated December 15. 
1976. TAPCO would sell and deliver to 
Applicant up to 1,123.666 Mcf of natural 
gas per day and an average of 958.152 
Mcf of natural gas per day at these three 
points. Applicant further indicates that 
delivery of total contract quantities 
would not be attained until mid-1983 and 
that the delivery of partial contract vol¬ 
umes would begin with the '‘build-up** 
phase of TAPCO's construction in late 
1981. 

Applicant requests authorization for 
the construction or modification and the 
operation of the following: (a> Three 
delivery points as indicated above: (b> 
the replacement of approximately 2.000 
feet of 24-inch pipeline between Appli¬ 
cant's Main Line Valve 236 and 237 for 
the purpose of obtaining an operating 
pressure of 760 psig: <c> the installation 
of pressure regulating equipment near 
the Albany Delivery Point for the pro¬ 
tection of westerly flow at 760 peig and 
the secondary regulation of easterly flow; 
and, (d> station turnarounds, that is. 
the reversal of suction and discharge 
lines and piping alterations at Appli¬ 
cant’s Compressor Station Nos. 237. 241, 
245, 249 and 254 on the pipeline running 
from near Clifton Springs. New York, 
to a point near Albany, New f York, and 
at Compressor Station Nos. 313. 315, 317 
and 321 on the pipeline running from 
near Coudersport, Pennsylvania, to Mil¬ 
ford. Pennsylvania. 

Applicant estimates that the total cost 
of the proposed facilities and modifica¬ 
tions would be $3,175,000 and states that 
this amount would be financed from the 
general funds of the company. Applicant 
indicates that a portion of the facilities 
proposed are scheduled for completion 
in 1981 to allow for partial deliveries 
during the build-up phase of TAPCO's 
pipeline construction and that comple¬ 
tion of all facilities is scheduled for 1982 
to correspond to the expected date of 
full natural gas deliveries from TAPCO. 

Applicant states that the gas it pro¬ 
poses to purchase from TAPCO would 
be treated as an integral part of its over¬ 
all system gas supply and would be sold 
to Its existing customers under existing 
sales rate schedules and contracts and 
would be allocated among its customers 
under Applicant's curtailment plan. Ap¬ 


plicant states that it is presently curtail¬ 
ing service to some Priority 2 easterners 
and without the proposed supplemental 
gas supply it projects that It would be 
required to curtail service to some of its 
Priority 1 customers beginning in the 
1981-82 winter season. Applicant further 
indicates that even if the proposed sup¬ 
plemental gas supply is available on 
schedule, it will be required to continue 
curtailments to some of its Priority 2 
customers through at least 1986. 

The application states that Applicant 
proposes to record its payments to 
TAPCO in Account No. 803 of the Uni¬ 
form System of Accounts for Natural 
Gas Companies, and to reflect such pay¬ 
ments in Applicant's purchased gas ad¬ 
justment filings. Applicant believes that 
the inclusion of such payments is in ac¬ 
cord with its tariff and ff 154.38(d) (4) 
of the Regulations under the Natural 
Gas Act (18 CFR 154.38(d) <4>); how¬ 
ever, if the Commission should deem n 
waiver of said regulation necessary for 
the inclusion of such payments, Appli¬ 
cant requests such a waiver. 

Concurrently herewith a notice is being 
issued In Docket Nos. CP77-100. CP77- 
101, and CP77-102 of applications filed 
by TAPCO pursuant to Sections 7(c) 
and 3 of the Natural Gas Act and Exec¬ 
utive Order No. 10485. respectively, for 
authorizations to construct and operate 
facilities and to Import, transport, and 
sell natural gas. Since the instant appli¬ 
cation and those in Docket Nos. CP77- 
100. CP77-101. and CP77-102 may In¬ 
volve common questions of law r or fact, 
the proceedings on all of said applica¬ 
tions are consolidated for hearing by the 
notice Issued concurrently herewith in 
Docket No. CP77-100, et al. 

Any person desiring to be heard or to 
make any protest with reference to the 
application in Docket No. CP77-102 
should on or before January 31, 1977, 
file with the Federal Power Commission. 
Washington. D.C. 20426, a petition to 
intervene or a protest in accordance with 
the requirements of the Commission's 
Rules of Practice and Procedure (18 CFR 
1.8 or 1,10) and the Regulations under 
the Natural Gas Act (18 CFR 157.10). 
All protests filed with the Commission 
will be considered by it in determining 
the appropriate action to be taken but 
will not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a proceed¬ 
ing or to participate as a party In any 
hearing therein must file a petition to 
Intervene in accordance with the Com¬ 
mission’s Rules. 

Take further notice that, pursuant to 
the authority contained in and subject 
to the Jurisdiction conferred upon the 
Federal Power Commission by Sections 7 
and 15 of the Natural Gas Act and the 
Commission's Rules of Practice and Pro¬ 
cedure. a hearing will be held without 
further notice before the Commission on 
this application If no petition to inter¬ 
vene is filed within the time required 
herein, if the Commission on its ow*n re¬ 
view of the matter finds that a grant 
of the certificate is required by the pub- 
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lie convenience and necessity. If a peti¬ 
tion for leave to intervene is timely filed, 
or if the Commission on Its own motion 
believes that a formal hearing Is re¬ 
quired. further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb. 

Secretary. 

1FR Doc.77-1808 Filed 1-10-77:8 45 Ain) 


| Docket No CP77-88J 

TRANSCONTINENTAL GAS PIPE LINE 
CORP. 

Application 

January 6 . 1977. 

Take notice that on December 13. 1976. 
Transcontinental Gas Pipe Line Corpo¬ 
ration (Applicant). P.O. Box 1396. Hous¬ 
ton. Texas 77001. filed in Docket No, 
CP77-86 an application pursuant to sec¬ 
tion 7<b) of the Natural Oas Act for per¬ 
mission and approval to abandon natural 
gas pipeline facilities in Forsyth and 
Cherokee Counties. Georgia, by sale to 
Atlanta Gas Light Company (Atlanta), 
all as more fully set forth in the applica¬ 
tion on file with the Commission and 
open to public Inspection. 

Applicant states that it proposes to 
abandon facilities originally certificated 
by order of the Commission in Docket No. 
CP64-270. The subject facilities, it is 
stated, consist of approximately 9.68 
miles of 16-inch and 17.628 miles of 12- 
inch pipeline running approximately 
from Applicant’s Mile Post 27.09 of the 
Ball Ground Lateral of the Georgia Ex¬ 
tension to Mile Post 54.398 near Boll 
Ground. Georgia. In addition. Api^licant 
states that two measuring and regulating 
stations and appurtenant facilities would 
also be abandoned. 

It Is indicated that Applicant will sell 
subject facilities to Atlanta at the net 
book value of the facilities on the date of 
Rule plus any related income tax liability 
that would accrue to Applicant and the 
cost associated with severing the facil¬ 
ities. The total selling price is estimated 
by the Applicant to be $1,418,000 on 
December 31.1976. 

It Is stated that the subject facilities 
or duplicate facilities arc required by At¬ 
lanta in older to distribute liquefied 
natural gas iLNG> to the Atlanta system 
from a planned LNG facility to be located 
adjacent to the Applicant’s line In 
Clierokee County. Georgia. It is further 
indicated that Atlanta is the only cus¬ 
tomer of the Applicant that is served by 
the subject pipeline facilities and. there¬ 
fore, that the abandonment can be ac¬ 
complished without adverse effect utx»ri 
Applicant’s other customers. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before Janu¬ 
ary 28, 1977. file with the Federal Power 
Commission, Washington, D.C. 20426, a 
petition to Intervene or a protest in ac¬ 


cordance with the requirements of the 
Commission’s Rules of Practice and Pro¬ 
cedure (18 CFR 1.8 or 1.10) and the 
Regulations under the Natural Gas Act 
(18 CFR 157.10). All protests filed with 
the Commission will be considered by it 
in determining the appropriate action 
to be taken but will not serve to make the 
protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file a 
petition to intervene in accordance with 
the Commission’s Rules. 

Take further notice that, pursuant to 
tlie authority contained in and subject 
to the Jurisdiction conferred upon the 
Federal Power Commission by sections 7 
and 15 of the Natural Gas Act and the 
Commission's Rules of Practice and Pro¬ 
cedure. a hearing will be held without 
further notice before the Commission on 
this application If no petition to inter¬ 
vene is filed within the time required 
herein, if the Commission on Its own re¬ 
view of the matter finds that permission 
and approval for the proposed abandon¬ 
ment are required by the public con¬ 
venience and necessity. If a petition for 
leave to intervene is timely filed, or if 
the Commission on its own motion be¬ 
lieves that a formal hearing Is required, 
further notice of such hearing will be 
duly given. 

Under the procedure herein provided 
for. unless otherwise advised, it will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

Kin.vetm F. Plumb, 

Secretary. 

|FR Doc.77 10CO Filed l 10-77:8:45 am) 


| Docket No RP75-24) 

UNITED GAS PIPE LINE COMPANY 

(MONROE UTILITIES COMMISSION) 

Settlement Agreement 

January 6 . 1977. 

Take notice that on December 28, 1976 
the Utilities Commission of the City of 
Monroe, Louisiana (Monroe) filed a 
proposed settlement agreement and a 
motion that it be approved. The provi¬ 
sions of the settlement agreement would 
effect a termination both of the instant 
proceeding and of a proceeding pending 
before the United States Court of Ap¬ 
peals for Judicial review of the Commis¬ 
sion’s orders in this docket. 

Pursuant to the emergency exemption 
from curtailment which was prescribed 
In Opinion No. 647, 49 FPC 179. Monroe 
received emergency deliveries of natural 
gas from United Gas Pipe Line Company 
(United) for two years. Such emergency 
takes were subject to a repayment obli¬ 
gation. By orders Issued tn this docket 
on July 20, 1976 and September 17. 1976. 
the Commission found that an emer¬ 
gency no longer existed, that the emer¬ 
gency deliveries should terminate, and 
that Monroe should repay the volumes 
taken pursuant to the emergency ex¬ 
emption. Subsequently. Monroe peti¬ 
tioned for judicial review of the Com¬ 


mission orders In the Court of Appeals 
for the Fifth Circuit. 

The instant settlement proposal would 
resolve the repayment Issue. Therein 
Monroe recognizes its payback obligation 
in the volume stated in the Commission’s 
orders, and would undertake satisfac¬ 
tion of the obligation by waiver of that 
portion of its entitlement under United’s 
curtailment plan designated for con¬ 
sumption in its power plant. Repayment 
at that rate would continue until the 
obligation has been satisfied, however, 
it would not require Monroe to reduce 
its takes below that portion of Its cur¬ 
tailment entitlement designated for non- 
power-plant usage. Upon approval by 
the Commission of the settlement pro¬ 
posal. Monroe would withdraw its peti¬ 
tion for Judicial review and terminate 
the court proceeding. 

Any person desiring to be heard or to 
make protest with reference to the said 
settlement proposal should, on or before 
January 21, 1977, file with the Federal 
Pow ? er Commission, 825 North Capitol 
Street. N.E., Washington, D.C. 20426. 
petitions to Intervene or protests in 
accordance with the requirements of the 
Commission's Rules of Practice and Pro¬ 
cedure (18 CFR 1.8 or 1.10>. All protests 
filed with the Commission will be con¬ 
sidered by it in determining the proper 
action to be taken but will not serve to 
make the protestants parties to a pro¬ 
ceeding. Persons wishing to become 
parties to a proceeding or to participate 
as a party In any hearing therein must 
file petitions to intervene in accordance 
with the Commission’s Rules. The settle¬ 
ment proposal Is on file with the Com¬ 
mission and is available for public 
inspection. 

Kenneth F. Plumb, 

Secretary. 

|FR Dor. 77 18l>4 Filed 1-19 77:8:45 ami 


(Docket No. CF77-0O| 

UNITED GAS PIPE UNE CO. 

Application 

January 6, 1977. 

Take notice that on December 15. 1976. 
United Gas Pipe Line Company (Appli¬ 
cant), 1500 Southwest Tower. Houston. 
Texas 77002, filed in Docket No. CP77-9. 
an application pursuant to Section 7(c> 
of the Natural Gas Act for a certificate 
of public convenience and necessity au¬ 
thorizing farm tap service to Arthur R 
McElroy pursuant to the terms of o 
right-of-way easement entered into be¬ 
tween Applicant and Mr. McElroy, all as 
more fully set forth in the Application on 
file with the Commission and open to 
public inspection. 

It Is stated that Arthur R. McElroy 
granted Applicant an easement through 
his lands in Red River Parish. Louisiana, 
to facilitate the construction of Appli¬ 
cant’s Agua Dulce-Perryvilie to Blsti- 
neau Storage 24-inch line. In partial con¬ 
sideration for said easement, it is indi¬ 
cated. Applicant agreed to deliver gas to 
grantor-landowner through a local kos 
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distribution company. Louisiana Goa 
Service Company (Louisiana Gas). 

Applicant requests authorization to 
serve Mr. McElroy through Louisiana 
Gas. The application states that Louisi¬ 
ana. Gas has advised Applicant of its 
ability to provide the service from within 
the seasonal voliuictrie limitation es¬ 
tablished by the Commission for its pur¬ 
chases from Applicant. Applicant further 
indicates that n tep is already in place 
and no new facilities need be constructed 
by Applicant. It is estimated that deliver¬ 
ies would be about 80 Mcf of natural gas 
per year. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before January 
28. 1977, file with the Federal Power 
Commission. Washington, D.C. 20426. a 
petition to intervene or a protest in ac¬ 
cordance with the requirements of the 
Commission's Rules of Practice and Pro¬ 
cedure <18 CFR 1.8 or L10) and the Reg¬ 
ulations under the Natural Gas Act (18 
CFR 157.10). All protests filed with the 
Commission will be considered by It in 
determining the appropriate action to be 
taken but will not serve to make the Pro¬ 
testants rnrties to the proceeding. Any 
person wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a petition 
to intervene in accordance with the 
Commission's Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
the Jurisdiction conferred upon the Fed¬ 
eral Power Commission by sections 7 and 
15 of the Natural Oas Act and the Com¬ 
mission's Rul?s of Practice and Proce¬ 
dure. a hearing will be held without 
further notice before the Commission on 
this application if no petition to inter¬ 
vene is filed within the time required 
herein, if the Commission on its own 
review of the matter finds that a grant 
of the certificate is required by the public 
convenience and necessity. If a petition 
for leave to intervene is timely filed, or 
if the Commission on its own motion be¬ 
lieves that a formal hearing Is required, 
further notice of such hearing will be 
duly given. 

Under the procedure herein provided 
for, unless otherwise advised. It will be 
unnecessary for Applicant to appear or 
be represented at the hearing. 

KrNNETH F. PttTMB, 

Secretary. 

IFR Doc.77-1901 Filed 1-19-77.8:45 A m| 


DEPARTMENT OF AGRICULTURE 

Farmers Home Administration 

(Notice of De&lgnaUon Number A398) 

ARKANSAS 

Designation of Emergency Areas 

The Secretary of Agriculture haa de¬ 
termined that farming, ranching, or 
aquaculture operations hove been sub¬ 
stantially affected In the following Ar¬ 
kansas Counties as a result of drought 
during the 1976 crop year. 

Johnson Yell 

Searcy 


Therefore, the Secretary has desig¬ 
nated this area as eligible for emergency 
loans pursuant to the provisions of the 
Consolidated Farm and Rural Develop¬ 
ment Act. as amended by Pub. L. 94-68. 
and the provisions of 7 CFR 1832.3(b). 

Applications for emergency loans must 
lie received by this Department no later 
than February 3, 1977. for physical losses 
and September 6, 1977, for production 
losses, except that qualified borrowers 
who receive initial loans pursuant to this 
designation may bo eligible for sub¬ 
sequent loans. The urgency of the need 
for loans In the designated area makes 
it impracticable and contrary to the 
public interest to give advance notice of 
proposed rulemaking and invite public 
participation. 

Done at Washington, D.C.. this 13th 
day of January 1977. 

Frank B, Elliott, 
Administrator, 

Farmers Home Administration. 

(FR Doc.77-1842 riled 1-19-77;8:45 am) 


(Notice of Designation Number A366) 

MINNESOTA 


Designation of Emergency Areas 

The Secretary of Agriculture lias de¬ 
termined that fanning, ranching, or 
nquaculture operations have been sub¬ 
stantially affected tn the following Min¬ 
nesota Counties as a result of drought 


during the 1976 

Aitkin 

Becker 

Beltrami 

Benton 

Big Stone 

Brown 

Carlton 

CAM 

Chippewa 

Chicago 

Clearwater 

Crow Wing 

Douglas 

Hubbard 

Isanti 


year. 

Lae qui Parle 

Lincoln 

Lyon 

Morrison 

Otter Tall 

Pope 

Redwood 

Stearns 

Stevens 

Swirt 

Todd 

Traverse 

WadcnA 

Yellow Medicine 


Therefore, the Secretory has desig¬ 
nated this area as eligible for emergency 
loons pursuant to the provisions of the 
Consolidated Form and Rural Develop¬ 
ment Act, as amended by Pub. L. 94-68. 
and the provisions of 7 CFR 1832.3(b). 

Applications for emergency loans must 
be received by this Department no later 
than March 7. 1977. for physical losses 
and October 5. 1977. for production 
losses, except that qualified borrowers 
who receive initial loans pursuant to this 
designation may be eligible for subse¬ 
quent loam. The urgency of the need for 
loans in the designated area makes it 
impracticable and contrary to the public 
interest to give advance notice of pro¬ 
posed rulemaking and Invite public par¬ 
ticipation. 

Done at Washington. DC, this 13th 
day of January 1977. 

Frank B. Elliott. 

Administrator . 

Fanners Home Administration. 

(FR Doc.77-1843 Filed 1-19-77:8:45 ami 


(Notice of Designation Number A42CJ 

NEW YORK 

Designation of Emergency Areas 

The Secretary of Agriculture lias de¬ 
termined that farming, ranching, or 
aquaculture operations have been sub¬ 
stantially affected in the following New 
York Counties os a result of excessive 
rainfall May 1 through October 31, 1976. 
Jefferson Ontario 

Therefore, the Secretary has desig¬ 
nated this area as eligible for emergency 
loans pursuant to the provisions of the 
Consolidated Farm and Rural Develop¬ 
ment Act, as amended by Pub. L. 94-63. 
and the provisions of 7 CFR 1832.3(b) in¬ 
cluding the recommendation of Gover¬ 
nor Hugh L. Carey that such designation 
be made. 

Applications for emergency loans must 
be received by this Department no later 
than March 10. 1977. for physical losses 
and October 7. 1977. for production 
losses, except that qualified borrowers 
who receive initial loans pursuant to this 
designation may be eligible for subse¬ 
quent loans. The urgency of the need for 
loans in the designated area makes it im¬ 
practicable and contrary to the public 
interest to give advance notice of pro¬ 
posed rulemaking and invite public 
participation. 

Done at Washington. DC, this 14th 
day of January 1977. 

Frank B. Elliott, 
Administrator , Farmers 
Home Administration. 

JFR Doc.77-1903 Plied 1-19-77:8:45 ami 


(Notice of Deelgnation Number A388] 

WISCONSIN 


Designation of Emergency Areas 

The Secretary of Agriculture ha8 de¬ 
termined that farming, ranching, or 
aquaculture operations have been sub¬ 
stantially affected in the following 
Wisconsin Counties as a result of drought 
during the 1976 crop year. 


Axhland 

Bayfield 

Burnett 

Clark 

Dougin* 

Florence 

Fore*; 

Iron 

Langlade 

Lincoln 


Marathon 

Oneida 

Price 

Rusk 

Sawyer 

Shawano 

Taylor 

Washburn 

W&uahara 

Wood 


Therefore, the Secretary has desig¬ 
nated this area as eligible for emergency 
loans pursuant to the provisions of the 
Consolidated Farm and Rural Develop¬ 
ment Act. as amended by Pub. L. 94-68, 
and the provisions of 7 CFR 1832.3(b). 

Applications for emergency loans must 
be received by this Department no later 
than March 7. 1977. for physical losses 
and October 5, 1977. for production 
losses, except that qualified borrowers 
who receive initial loans pursuant to this 
designation may be eligible for subse¬ 
quent loans. The urgency of the need for 
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loans in the designated area makes It im¬ 
practicable and contrary to the public 
interest to give advance notice of pro¬ 
posed rulemaking and invite public par¬ 
ticipation. 

Done at Washington. D.C , this 14th 
day of January 1977. 

Frank B. Elliott, 
Administrator. Farmers 
Home Administration. 

I PR Doc.77-1064 Piled 1—0-77:8:45 am| 


Pood and Nutrition Service 
CHILD CARE FOOD PROGRAM 

Food Cost Factors for the Period January 1 
through June 30,1977 

Pursuant to 9 226.12(h) of the regu¬ 
lations governing the Child Care Pood 
Program (7 CFR Part 226), notice is 
hereby given that food cost factors for 
meals served to children attending fam¬ 
ily and group day care homes whose 
sponsoring organizations participate In 
the Child Care Food Program during the 
period January 1-June 30, 1977, shall be 
as follows: <&> 42.25 cents for each lunch 
or supper; <b) 23.75 cents for each break¬ 
fast; and Cc) 14.50 cents for each sup¬ 
plement. 

The above factors may be used by 
sponsoring organizations for all family 
and group day care homes under their 
jurisdiction, in lieu of maintaining rec¬ 
ords on the actual cost of food used. 
These factors are adjusted semi-annually 
to reflect changes in the Consumer Price 
Index series for food away from home. 

The above factors represent a 2.814 
percent increase in the factors prescribed 
for the period ending December 31. 1976. 
This represents the percent Increase dur¬ 
ing the six-month period June-Novem¬ 
ber 1976 (from 184 8 In May 1976 to 
190.0 in November 1976) in the series for 
food away from home of the Consumer 
Price Index, published by the Bureau of 
Labor Statistics of the Department of 
Labor. 

Definitions . The terms used in this no¬ 
tice shall have the meanings ascribed to 
them in the regulations governing the 
Child Care Food Prograam (7 CFR Part 
226). 

< Catalog of Federal Do meatier Ami* Lance Pro¬ 
gram No. 10 558, National Archive* Reference 
Service.) 

Elective date: This notice shall be 
effective as of January 1.1977 

Dated: January 18. 1977. 

Richard L. Fkltxr, 
Assistant Secretary. 

\VH Doc 77 2048 Filed l-10-77;8:45 am) 


Forest Service 

QUETICOSUPERIOR COMMITTEE 
Meeting 

The President’s Quetlco- Superior 
Committee will meet beginning at 9:00 
a.m.. March 17, 1977, at the Radisson 
Hotel, Duluth, Minnesota to discuss 


management of Federal land along the 
Minncsota-Canadian border. 

The meeting will be open to the pub¬ 
lic. Persons who wish to attend should 
notify the Forest Supervisor. Superior 
National Forest. P.O. Box 338, Duluth. 
Minnesota. 55801. phone number (218) 
727-6692. Written statements may be 
riled with the committee before or after 
the meeting. 

The committee has established the fol¬ 
lowing rules for public participation: 
Public participation will be limited to a 
period designated for open discussion 
following completion of topics on the 
agenda. To the extent time permits, in¬ 
terested persons may be permitted by 
the committee chairman to present oral 
statements. 

Dated: January 14. 1977. 

Steve Yurich, 
Regional Forester. 

| FR Doc.77-1S78 Filed 1-19-77:8:45 am I 


SUPERIOR NATIONAL FOREST ADVISORY 
COMMITTEE 

Meeting 

The Superior National Forest Advisory 
Committee will meet at 10:00 AM on 
February 24. 1977, in the Multi-Media 
Room. St. Louis County Heritage and 
Arts Center (Depot). Duluth. Minnesota. 

The purpose of this meeting is to dis¬ 
cuss current issues on the Superior Na¬ 
tional Forest, lire season "76” and pre¬ 
dictions for 1977, plus planning for the 
next two meetings of the Advisory Com¬ 
mittee. 

The meeting will be open to the public. 
Persons who wish to attend should notify 
James F. Torrence, Forest Supervisor, 
Superior National Forest. P.O. Box 338. 
Duluth, Minnesota 55801. Written state¬ 
ments may be filed with the committee 
before or after the meeting. 

Jamls F. Torrence. 

Forest Supervisor. 

January 12. 1977. 

|FR Doc.77-1907 Filed 1 18-77:8:45 am) 


Rural Electrification Administration 
COLORADO UTE ELECTRIC 
ASSOCIATION, INC. 

Draft Environmental Statement 

Notice is hereby given that the Rural 
Electrification Administration intends to 
prepare a Draft Environmental Impact 
Statement in accordance with section 
102(2) (C) of the National Environment¬ 
al Policy Act of 1969 in connection with 
a proposed project of Colorado-Ute Elec¬ 
tric Association, Inc.. P.O. Box 1149, 
Montrose, Colorado 81401, involving REA 
financing. The Statement covers a 115 kV 
transmission line between Lake City and 
Crecde. Colorado, and a substation at 
Creede. 

Interested persons are Invited to sub¬ 
mit comments which may be helpful in 
preparing the Draft EIS. 

Comments should be forwarded to the 
Assistant Administrator, Electric. Rural 


Electrification Administration. U.S. De¬ 
partment of Agriculture. Washington. 
D.C. 20250, with a copy to the borrower 
whose address was given above. Addi¬ 
tional information may be obtained at 
the borrower’s office during regular busi¬ 
ness hours. 

Dated: at Washington. D.C. this 13th 
day of January. 1977. 

David A. Hamil, 
Administrator. Rural 
Electricfication Administration. 

| FR Doc 77-1845 Filed 1-19-77:8:45 am) 


PACIFIC NORTHWEST GENERATING 
COMPANY 

Draft Environmental Statement 

Notice Is hereby given that the Rural 
Electrification Administration intends to 
prepare a Draft Environmental Impact 
Statement in accordance with section 
102(2) (C) of the National Environment¬ 
al Policy Act of 1969 In connection with 
a proposed loan application from Paci¬ 
fic Northwest Generating Company 
(PNOE), P.O. Box 48, Hermlston, Oregon 
97838. PNGC is a cooperative corpora¬ 
tion with 14 members which are distribu¬ 
tion-type cooperatives financed by REA. 
The Statement will cover participation 
by PNGC in a 500 NW cool-flred generat¬ 
ing unit at the Boardm&n site In Oregon. 
The generating plant is to be constructed 
by Portland General Electric Company 
approximately 11 miles southwest of 
Board man in Morrow County, Oregon. 
PNGC proposes to the a 10 percent par¬ 
ticipant in the project. 

Interested persons are invited to sub¬ 
mit comments which may be helpful in 
preparing the Draft EIS. 

Comments should be forwarded to the 
Assistant Administrator-Electric. Rural 
Electrification Administration, U.S. De¬ 
partment of Agriculture. Washington. 
D.C. 20250, with a copy to the borrower 
whose address was given above. Addi¬ 
tional information may be obtained at 
the borrower's office during regular busi¬ 
ness hours. 

Dated: at Washington. D.C. this 13th 
day of January. 1977. 

David A. Hamil. 
Administrator . Rural 
Elec trie flcation Administration. 

|FR Doc.77-1846 Filed 1-19-77:8:45 oxn| 

CIVIL RIGHTS COMMISSION 

SOUTH CAROLINA ADVISORY 
COMMITTEE 

Agenda and Notice of Open Meeting 

Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a planning meeting of the South 
Carolina Advisory Committee <SAc) of 
the Commission will convene at 10:30 
am. and end at 3:30 pm. on February 4. 
1977, at the Mark I Motel. Private Dining 
Room, 515 S. Main, Morion. South Caro¬ 
lina 29571. 

Persons wishing to attend this open 
meeting should contact the Committee 
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Chairperson, or the Southern Regional 
Office of the Commission. Citizens Trust 
Bank Bldg. Room 362, 75 Piedmont Ave¬ 
nue. NE.. Atlanta, Georgia 30303. 

The purpose of this meeting will be 
to make decision on target city of project 
on Public Facilities; tour of city; briefing 
on data of city: outline of additional 
data required, adoption of schedule of 
project. 

This meeting will be conducted pur¬ 
suant to the provisions of the Rules and 
Regulations of the Commission. 

Dated at Washington. D.C., January 17. 
1977. 

Isaiah T. Creswell. Jr.. 

Advisory Committee 
Management Officer. 

|FR Doc.77-2118 Filed 1-19-77,8:45 amj 

CIVIL SERVICE COMMISSION 

PRESIDENTS COMMISSION ON WHITE 
HOUSE FELLOWSHIPS 

Public Availability of Report of Activities 

Pursuant to section 10(d) of the Fed¬ 
eral Advisory Committee Act (Pub. L. 
92-453) and OMB Circular A-63 of 
March 27. 1974, the President’s Commis¬ 
sion on White House Fellowships has 
prepared a report on its activities dur¬ 
ing fiscnl year 1976. 

The report Is available for public in¬ 
spection and copying at the following 
location: 

UJB. Civil Sorvlce Comml&alon 
President's Commission on White Bouse Fel¬ 
lowships 

1900 K Street. N W, 

Washington. D C 20415 

Donald J. Biglik. 

Advisory Committee Manage¬ 
ment Officer , United States 
Civil Service Commission. 

|FR Doc 77-1031 Filed 1-10-77:8:45 am] 


DEPARTMENT OF COMMERCE 

Domestic and International Business 
Administration 

MANAGEMENT LABOR AND IMPORTERS 
TEXTILE ADVISORY COMMITTEES 

Change of Dates and Times for Meetings 

On December 23.1976, there were pub¬ 
lished in the Federal Register (41 FR 
55921) notices dated December 17. 1976 
announcing meetings of the Manage¬ 
ment-Labor and Importers’ Textile Ad¬ 
visory Committees In New York City on 
February 9 and 10. respectively. 

The purpose of this notice is to an¬ 
nounce that the dates and times of these 
two meetings have been changed to the 
following: 

Importers Textile Advisory Committee. 
February 9, 1077, 2:00 p.m. Management- 
Labor Textile Advisory Committee, Febru¬ 
ary 10. 1977. 10:30 ajn. 

Both meetings will be held In Room 
3105, Federal Office Building, 26 Fed¬ 
eral Place, New York, New York 10007. 

Dated: January 17. 1977. 

Arthur Oarel. 
Director , Office of Textiles. 
IFR Doc 77 *2065 Filed 1-19-77:8:45 am| 


Maritime Administration 

CONSTRUCTION OF FOUR LASH TYPE 
VESSELS MA DESIGN C9-S-Blf 

Computation of Foreign Cost; Intent 

Notice is hereby given of the intent 
of the Maritime Subsidy Board, pursuant 
to the provisions of section 502(b) of the 
Merchant Marine Act, 1936, as amended, 
to compute the estimated foreign cost of 
the construction of four LASH type ves¬ 
sels. MA Design C9-S-81f. 

Any person, firm or corporation having 
any interest (within the meaning of sec¬ 
tion 502(b)) In such computations may 
file written statements by the close of 
business on February 18. 1977. with the 
Secretary. Maritime Subsidy Board, Mar¬ 
itime Administration. Room 3099B, De¬ 
partment of Commerce Building. 14th & 
E Streets. N.W., Washington, D.C. 20230. 

Dated: January 17. 1977. 

By Order of the Maritime Subsidy 
Board. Maritime Administration. 

James S. Dawson. Jr„ 
Secretary . 

|FR Doc.77-2090 Filed 1-19-77:8:45 am] 


(Docket No. 8-537) 

STATES STEAMSHIP CO. 

Application 

Notice U hereby gtven that States 
Steamship Company <8iates> has filed 
an amendment dated December 28, 1976. 
to its application of May 10. 1974. as 
amended, for a new 20-year Opera ting- 
Differential Subsidy Contract to cover 
the operation of its vessels on Trade 
Route No. 29 U.8. Pacific ports/Far 
East). Notice of the original application 
was published in the Federal Register 
on April 30. 1975 (40 FR 18827). and a 
Notice of Amended Application was pub¬ 
lished on June 13. 1975 (40 FR 25242). 

The amendment of December 28. 1976, 
proposes to change the service descrip¬ 
tion relevant to the services to be per¬ 
formed by States by adding calls at ports 
in the Middle East on the Persian Gulf 
and the Gulf of Oman, including without 
limitation, ports in Saudi Arabia. Bah¬ 
rain, Kuwait, Oman. Qatar, the United 
Arab Emirates. Iran, Iraq, and any other 
nation which henceforth may come into 
being in the areas extending from Ban¬ 
dar Abbas through the Persian Gulf to 
the southwestern tip of the Saudi Ara¬ 
bian peninsula. States intends, if the 
application is approved, to make approx¬ 
imately twelve to thirteen sailings an¬ 
nually to these ports with four Ro Ro 
vessels and. If the cargo should dictate, 
additional sailings with the four Ro/Ro 
vessels as well as the mariner type ves¬ 
sels In States’ fleet. 

Interested parties may inspect this 
amendment in the Office of the Secre¬ 
tary. Maritime Subsidy Board. Room. 
3099-B, Department of Commerce Build¬ 
ing. 14th and E 8treets. N.W. Washing¬ 
ton, D.C. 20230. 

Any person, firm or corporation having 
an Interest in such application who de¬ 
sires to offer views and comments 
thereon for consideration by the Mari¬ 
time Subsidy Board should submit them 


in writing, in triplicate, to the Secre¬ 
tary. Maritime Subsidy Board. Washing¬ 
ton, D.C. 20230. by the close of business 
on February 7. 1977. 

The Maritime Subsidy Board will con¬ 
sider these views and comments, and take 
such action with respect thereto as may 
be deemed appropriate. 

(Catalog of Pcdcrol Domestic AoaUUnca Pro¬ 
gram No. 11.604, Operattng-Dlftorcnttal Sub¬ 
sidies (OD6)). 

Dated: January 17,1977, 

James S. Dawson, Jr.. 

% Secretary. 

f PR Doc.77-2091 FUtd 1-19-77:8:45 am) 


National Oceanic and Atmospheric 
Administration 
| MMPAH-r2-19781 

RECOMMENDED DECISION ON INCIDEN¬ 
TAL TAKING OF MARINE MAMMALS IN 

THE COURSE OF YELLOWF1N TUNA 

PURSE SEINE FISHING OPERATIONS 

Receipt 

On October 14. 1976. the National 
Oceanic and Atmospheric Administra¬ 
tion (NOAA) proposed regulations on the 
taking of marine mammals incidental to 
yellowfln tuna purse seining in 1977. and 
gave notice of a hearing thereon. 41 FR 
45015-45019. 

Following a period for public review, a 
hearing (Doc. MMPAH-#2-1976> com¬ 
menced on November 15. 1976. and con¬ 
tinued until December 22. 1976. The 
hearing was presided over by an Admin¬ 
istrative Law Judge, the Honorable 
Frank W. Vanderheyden. 

The Director. National Marine Fish¬ 
eries Service, announces that on January 
18. 1977. he received a recommended de¬ 
cision from Judge Vanderheyden. 

The decision is available for review in 
the Office of the Director, National 
Marine Fisheries Service. 3300 White¬ 
haven Street, N.W., Washington, D.C. 
and the Office of the Regional Director, 
National Marine Fisheries Service, 
Southwest Region, 300 South Ferry 
Street. Terminal Island, Californio. 

Winfred H. Meibohm. 

Associate Director . 

National Marine Fisheries Service . 

January 17. 1077. 

(FR Doc.77-2089 Filed 1-19-77;8:45 am) 


MYSTIC MARINELIFE AQUARIUM 

Receipt of Application for Public Display 
Permit 

Notice is hereby given that the fol¬ 
lowing Applicant has applied in due form 
for a Permit to take fur seals for public 
display as authorized by the Fur Seal 
Act of 1968 (16 UB.C. 1151-1187), and 
the Regulations Oovemlng the Taking 
of Fur Seals (50 CFR Part 215). 

Mystic Marinelifc Aquarium, Mystic, 
Connecticut 06355, has applied to take 
ten (10) Northern fur seals <CaUorhlnus 
ursinus) for public dLsplay. 
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The anim al* will be captured on St. 
Paul Island, PribUof Islands, by National 
Marine Fisheries Service personnel. 

The animals will be transported to the 
Mystic facility by commercial aircraft 
and truck. 

The animals will be displayed in a new 
seal exhibit under construction at the 
facilities. The pool area is 2.050 square 
feet by 8 feet deep. The display will 
provide haul-out areas in the form of 
beaches. Intertidal areas and Islands 
totaling 005 square feet. In addition, 
there is an enclosed salt water holding 
pool. 100 square feet by 4 feet deep. 

The faculty is a profit making orga¬ 
nisation open daily to the public with 
an estimated 500.000 annual visitors. 

The arrangements and facilities for 
transporting and maintaining the ma¬ 
rine mammals requested in the above 
described application have .been in¬ 
spected by a licensed veterinarian, who 
has certified that such arrangements and 
faculties are adequate to provide for the 
well-being of tlie marine mammals 
Involved. 

Documents submitted In connection 
with the above application are available 
for review in the following offices: 

Director. National Marin* Fisheries Service, 
3300 Whitehaven Street. NW- Washington, 

D.C.; 

Regional Director. National Marine Ftaherke 
Service. Northwest Region. 1700 Weatlake 
Avenue North. Seattle. Washington 91809; 
Regional Director, National Marine FUheriea 
Service. Alaoka Region, P.O. Box 1068, 
Juneau. Alaska 99801: and 
Regional Director. National Marine Fisheries 
Service. Northeast Region. Federal Build¬ 
ing. 14 Elm Street, Gloucester. Massachu¬ 
setts 01930. 

Concurrent with the publication of 
this notice in the Fedebal Register. Uh> 
Secretary of Commerce is forwarding 
copies of this application to the Marine 
Mammal Commission and its Committee 
of Scientific Advisors. 

Written views or data, or requests for 
a public hearing on this application 
should be submitted to the Director, Na¬ 
tional Marine Fisheries Service. Depart¬ 
ment of Commerce. Washington. D.C. 
20235. on or before February 22. 1977. 
Those individuals requesting a hearing 
should set forth the specific reasons why 
a hearing on tills particular application 
would be appropriate. The holding of 
such a healing is at the discretion of the 
Director. 

All statements and opinions contained 
In tills notice in support of this applica¬ 
tion arc summaries of those of the Appli¬ 
cant and do not necessarily reflect the 
views of the National Marine Fisheries 
Service. 

Dated: January 12. 1977. 

Robert J. Arms. 

Acting Assistant Director for 
Fisheries Management, Na¬ 
tional Marine Fisheries Serv¬ 
ice . 

|FR Doc.77-1823 Filed 1-19-77:8:45 amj 


FISHERIES ADVISORY COMMITTEE 
Public Meetings 

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act. 5 
UB.C,. Appendix I. notice is hereby given 
of meetings of the Marine Fisheries Ad¬ 
visory Committee < MAFAC) and sub¬ 
committees. 

The committee meeting (MAFAC XVI > 
will be held on Wednesday and Thurs¬ 
day. February 0 and 10. 1977, in Room 
4830 of the Department of Commerce 
Building, 14th Street between E Street 
and Constitution Avenue. NW„ Washing¬ 
ton. D.C. The committee will meet at 
8:30 am. on Wednesday. February 9. to 
consider the agenda items specified be¬ 
low. The Wednesday session is scheduled 
to conclude by 4:45 p.m. On Thursday, 
February 10. the committee will meet for 
its last session at 8:30 am. to consider 
the remaining agenda items. It is antici¬ 
pated that the meeting will be adjourned 
at about noon on Thursday. 

Two subcommittee meetings will be 
held in conjunction with the committee 
meeting. Both meetings will be held In 
Room 5230 of the Deportment of Com¬ 
merce Building. On Tuesday morning. 
February 8, beginning at 10:00 a.m. the 
MAFAC National Plan for Marine Fish¬ 
eries subcommittee will meet to consider 
elements of the Secretary’s Program for 
Marine Fisheries. The subcommittee 
meeting should conclude by 4:00 pm. It 
will be immediately followed by a meet¬ 
ing of the MAFAC Marine Recreational 
Fisheries subcommittee to consider cur¬ 
rent marine recreational fisheries Issues. 
This meeting will run to 6:00 pm. or 
longer if necessary. 

Interested members of the public are 
also advised that there will not be a 
meeting of the MAFAC subcommittee on 
Extended Jurisdiction Planning. Ample 
time is provided on the agenda below for 
thorough discussion of extended Juris¬ 
diction matters and such matters are 
likely to pertain to items of interest to 
the committee of the whole. 

Items proposed for discussion at the 
committee meeting ore shown on the 
following agenda: 

Fxu. 8, 1077 (Tuesday) 

10 to 12 noon_ National Plan for Ma¬ 

rine Fisheries fNPMF) 
(subcommittee meet¬ 
ing. 

13 to 1:30 p.m- Lunch. 


1:30 to 4 p m__Reconvene NPMP sub¬ 

committee meeting. 

4 to 6 p.m...__ Marine Recreational 

Fisheries (MRP) sub¬ 
committee meeting. 
6 p-m._........ Adjourn for day. 


Fra. 9, 1977 (Wedjcxsday) 


8:30 a.m__ Convene MAFAC XVL 

8:30 to 8:40 ami..- Introduction and an¬ 
nouncements. 

8:40 to9:40 a.m... Report on fiscal year 

1977 and fiscal year 

1978 NMPS budget 
actions. 


0:40 to 11:10 am.. 
11:10 to 12 noon... 

22 noon-- 

1:30 pm- 

1:30 to 2:10 p.m- 

2:10 to 3:00 pm- 

3 to 3:40 pm...— 

3:40 to 4 :10 pm.— 

4: 10 to 4 :45 p.m... 
4:45_ 


6:30 am—-- 

8:30 to 9:30 am—_ 
9:30 to 10:30 am.. 

10:30 to 11:20 am.. 
11:20 to 11:40 a.m_ 

11:40 to 12 noon... 

12 noon.- 

Contingency Item.. 


Extended Jurisdiction 
Status Reports 

Regional Fishery Man¬ 
agement Councils Re¬ 
port (tentative). 

Lunch. 

Reconvene MAFAC. 

Report on NPMF sub¬ 
committee meeting. 

Report on results of the 
Kaji Hand survey. 

Government Account¬ 
ing Offlco Report on 
the US. Fishing In¬ 
dustry. 

Progress Report on 
NMPS Bauman BIU 
Actions. 

Update on the tuna/ 
porpoise situation. 

Adjourn for the day. 


Reconvene MAFAC 
XVI. 

Report on Multilateral 
Trad* Negotiations. 

Report on Radio/TV 
Promotion of the 
Voluntary Fishery 
Product* Inspection 
Program- 

Report on MRP sub¬ 
committee meeting. 

National Fisheries Pol¬ 
icy Conference Re¬ 
port- 

Special items raised by 
committee for dis¬ 
cussion. 

Adjourn MAFAC XVL 

NMFS fishery engi¬ 
neering policy. 


Ft# 10, 1977 (Thursday) 


The committee meeting and the sub¬ 
committee meetings are open to the pub¬ 
lic and there will be seating for approxi¬ 
mately 20 public members available on a 
first come, first served basis. Members 
of the public having an Interest in sr>c- 
clflc Items for discussion are advised 
that agenda changes are at times made 
prior to the meeting. To receive informa¬ 
tion on changes, if any, made to thj 
agenda, interested members of the pub¬ 
lic should contact: 


Mr. Alfred J. Bilik. Executive Secretary, Ma¬ 
rin © Flnh*riea Advisory Committee, Nation¬ 
al Oceanic and Atmospheric Administra¬ 
tion. National Marine Fisheries Service, 
Washington. D.C. 20235. Telephone: Area 
Code 202-634-7270. 


on or about February 1.1977. 

At the discretion of the Chairman, in¬ 
terested members of the public may be 
permitted to speak at times wtych will 
allow the orderly conduct of committee 
business, and a reasonable time relation 
between the committee's discussion of a 
given subject and an address to that 
same subject by a member of the public. 

Interested members of the public who 
wish to submit written comments should 
do so by addressing the same to the Ex¬ 
ecutive Secretary, os above. To receive 
due consideration and facilitate their in¬ 
clusion in the record of the meeting, 
written statements should be received 
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within 10 days after the close of the com¬ 
mittee meeting. 

Dated January 18.1877. 

Robert M. Whit*. 
Administrator . National Oceanic 
and Atmospheric Administration. 
(FR Doc.77-2234 Filed 1-18-77; 11:38 un| 


COMMITTEE FOR THE IMPLEMEN¬ 
TATION OF TEXTILE AGREEMENTS 

TARIFF SCHEDULES OF THE UNITED 
STATES ANNOTATED NUMBERS 

Correlation of Textile and Apparel 
Categories; Correction 

January 14, 1077. 

In FR Doc. 76-48255 appearing on 
pages 56881. 56882 and 56883 In the issue 


of Thursday. December 30. 1976. the list 
of TorifT Schedules oT the United States 
Annotated Numbers specifying changes 
In the arrangement of textile categories 
used by the United States in administer¬ 
ing the textile trade agreements program 
should have included the changes listed 
below. 

Robert C. Shepherd. 

Acting Chairman, Committee tor 
the Implementation of Textile 
Agreements , and Acting Dep¬ 
uty Assistant Secretary for 
Resources and Trade Assist¬ 
ance , V.S . Department ot 
Commerce. 


ENVIRONMENTAL PROTECTION 
AGENCY 

(FRL 673-61 

AIR QUALITY STANDARDS; 

INTERPRETATIVE RULING 

Notice of Public Hearings 

On December 21. 1976, the Environ¬ 
mental Protection Agency published at 
41 FR 55524 an Interpretative Ruling on 
the preconstruction review requirements 
for statio nary sources of air pollution 
under 40 CFR 51.18. The Ruling pro¬ 
vides that a major new source may lo¬ 
cate in an area violating a national am¬ 
bient air quality standard only if strin¬ 
gent conditions can be met. These con¬ 
ditions are designed to insure that the 
new source’s emissions will be controlled 
to the greatest degree possible; that 
more than equivalent offsetting emission 
reductions (“emission offsets”) will be 
obtained from existing sources; and that 
there will be progress toward achieve¬ 
ment of such ambient standard. 

In the preamble to the Ruling. EPA 
encouraged all Interested parties and 
the public to comment on both the gen¬ 
eral policies and the detailed provisions 
of the Ruling. EPA asked for written 
comments by February 15. 1977. and 
noted that informal hearings would be 
held. While the Ruling is effective now, 
EPA may make adjustments to it as war¬ 
ranted by the public written and oral 
comment. 

The purpose of today’s notice is to an¬ 
nounce the time and place of the hear¬ 
ings. The hearings are open to the gen¬ 
eral public, and ail interested persons 
are invited to express their views. Hear¬ 
ings will be held as follows: 

Ban Francisco. Ciuroftsu: Pwmuart 23, 
1977 

2nd Floor Conference Room*. 100 California 

Street, 0:00 am. 

Dallas, Texas: Masch i. mt 

Baker Hotel. Terrace Room. 1400 Commerce 

Street, 10:00 am. 

New York. Nxw York: March. 10 1977 

26 Federal Plaza, Room 306. Broadway Sc 

Duane Streets, 9:00 a m. 

Chicaoo. Illinois: March 17. 1977 
Room 1266. 230 S Dearborn Street. 9:00 a m. 

The hearings will be of the informal, 
“legislative” type. Each speaker will pre¬ 
sent comments orally to Agency officials 
(a presiding officer and other members 
of the hearing panel) for the record. 
While members of the hearing panel 
may ask questions in order to seek clari¬ 
fication or amplification of a speaker’s 
comments, there will be no sworn testi¬ 
mony or crofifi-examination. The presid¬ 
ing officer may at his or her discretion 
limit irrelevant or repetitious oral pre¬ 
sentations, and may set time limits for 
each presentation. 


List of the tariff schedules of the U.S. annotated numbers specifying cAcmycA in the arrange¬ 
ment of textile categories used by the United Statet in administering the textile trade agree¬ 
ments program 


Category 


OM TS US 


New TSU8 


iXeirriptiofi 


ITS 5400(1*0.. 
*0.0076. 




No change .. 


-6o_ 


*2.0007. 

38200O4. 


163-3383., t;i 

... 


.da... 


*C.0C06.„_ 
So change.. 


msm . 


310 


7(0. IQ30. 

..7O1.I220. 





*64044. 




£04037. . 


3384046. 

.336.3066. 


bum. 

__ 3364070... 


33640 W . 

, _ 3364071. 


8363064 ... 




3364007 


1364065.. 

•« 

xaajooo.. 


yif . 

~- t • 3364011.. 





33**174 


336.3077.. ... 


336407ft. 

8364076. 

. *M076.._.. 

.... *640*. 


33640?». 

. *64061.... 


336.8094 




3364094. 


3384000. 

__ 3*4006_ 


na *> .. 


3KL0427. 



362.0430. 


362.7875 




862.7W0. 



862-7373. 





‘37040201. 

my* 1 '379iadc>.* * .* mi m 



. Wearing appond. no! knit, im. 

Oarnvente designed lor rainwear 
Other than roast* and teckrtK 
Mm'i and »*o>V ornamented: 

Judo. Karate, Rung Ku, and olbrr martial arU 
uniforms. 

lieu'i and Hjya' not oroameuted: 

Judo. Karate, K«m* To. and other martial art* 
uniform*. 

Other wearing apparel ornamented 

Judo. Karate, Km* Ku. and other martial arts 
uniforms. 

Other 

Other 

Infants' sets up to and Including iwuitli*. 
Other. 

Other wearing apparel not ornamented: 

Jo'lo. Karate. Kang Ku. and other martial arts 
uniform*. 

Other 

Other 

Infant*' nli up to and toe hiding 24 montlia. 
Otl>«r. 

Headwear of oottou. not fruit. 

W o>cn fabrics, other, wholly noncotitiumm* 

Not bleached, not colored: 
p-'ivamldl' 

Nylon. 

• 

Acrylic 

Other. 

Other 

.t 1 i 

Nylon. 

Mh ra ur, 

Acryhc. 

Other. 

Woren iarhio. other 

Not bleached, noi colorrd: 

Polyamide. 

Nylon. 

Polyeeier. 

Aery tie. 

Other 

Other 

Polyamide. 

Nykvn. 

Other. 

Sweaters and cardigans: 

Women's, girt*'and intents': 

Ornamented: 

Infants’ sweaters. 

Other. 

Not ornamented: 

Infante' sweaters. 

Other. 


(Pt). 


Lace handkerchiefs, ornamented. 

...._.J.. Coats, not knit; 

3764610. . Coats. Jackets, designed for bunting. fUhlng etc. 


IFR Doc 77-1736 Filed 1-19-77,8:46 am] 
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In order to assist the Agency In 
scheduling presentations, persons desir¬ 
ing to speak are encouraged to notify 
the appropriate EPA office by mail (at 
the address noted below) no later than 
ten days prior to the applicable hearing 
date. The notification should identify 
the group or corporation »lf any) on 
whose behalf the person wishes to speak. 
If a sufficient number of persons indi¬ 
cates a desire to speak, each hearing 
may be extended an extra day. 

A verbatim transcript will be made of 
the proceedings. Speakers ore neverthe¬ 
less encouraged to bring extra copies of 
their presentations for the convenience 
of the hearing reporter, the press, the 
hearing panel, and other participants. 
Speakers will be permitted to enter into 
the record any additional written com¬ 
ments they do not present orally. 

Notices of intent to speak at the hear¬ 
ings should be sent to the appropriate 
EPA Regional Counsel at the following 
address (envelopes should be marked 
• Emission Offset Hearing”): 

San Francesco: Regional Counsel 

US. Envlronmctal Protection Agency, 100 
California Street, San Francisco, California 
94111. 

Dallas: Regional Counsel 


ards became effective on February 4, 1977 
pursuant to 42 FR 1122. 

Copies of the FEIS are available for 
review from: Environmental Protection 
Agency. Public Information Center 
(PM-215), 401 M Street, SW. Washing¬ 
ton, DC. 20460 (telephone: 202- 
756-0707). 

Copies of the PEIS are available for 
public inspection at the following lo¬ 
cation: 

Environmental Protection Agency. Public In¬ 
formation Reference Unit, Room 2W2. Water¬ 
side Mall, 401 M Street, 8W. Washington. 
D C. 20400. 

Information copies of the FEIS are 
available at cost (10 cents per page) 
from the Environmental Law Institute, 
1346 Connecticut Avenue, NW., Wash¬ 
ington, D.C. 20036. Please reference ELR 
No. 70038. 

Copies of the FEIS have been sent to 
various Federal, State, and local agen¬ 
cies and interested individuals who made 
substantive comments on the draft ELS. 

Dated: January 18, 1977. 

Rebecca W. Hanmer. 

Director , Office of 
Federal Activities . 

(FR Doc 77 3l8l Filod 1-19-77;8:45 am) 


Copies of the DEIS arc available for re¬ 
view and comment from: Mr. Bob Men¬ 
doza, Environmental Policy Coordina¬ 
tion Office, Region I, Room 2203, JFK 
Federal Building. Boston. Massachusetts 
02203 (telephone: 617-223-4635). 

Copies of the DEIS are available for 
public inspection at the following loca¬ 
tions: 

Environmental Protection Agency, Rerton 
I Library. 22nd Floor, JFK Federal Bldg.. 
Ronton, Massachusetts 02203. 

Environmental Protection Agency, Public 
Information Reference Unit. Room 2922, 
Waterside Mall. 401 M Street. SW, Washing¬ 
ton. DC 20460. 

Information copies of DEIS are avail¬ 
able at cost (10 cents per page) from the 
Environmental Law Institute, 1340 Con¬ 
necticut Avenue, NW., Wa<ihington. D.C, 
20036. Please reference ELR No. 70048. 

Copies of the DEIS have been sent to 
various Federal. State, and local agen¬ 
cies, and interested individuals as out¬ 
lined in the CEQ Guidelines. 

Dated: January 18,1977. 

Rebecca W. Hanmer. 

Director , Office of 
Federal Activities . 

I FR Doc.77-3183 Fled l-!9 77;8:45 am) 


(FRL 671-1; PP58J 

PESTICIDE ANO FOOD ADDITIVE 
PETITIONS 

Filing 

Correction 

In FR Doc, 77-1319 appearing at page 
3191 of the Issue for Monday. January 
17. 1977, in PP 7F1889 (HASP Wyandotte 
Corp.). in the last column of page 3191, 
the following should be Inserted between 
the fifth and sixth lines: **cide bemazon 
(3-isopropyl-1 //-2.1 ,3-bcn-**. 


[FRL 674 8J 

WESTERN CONTRA COSTA COUNTY 
WASTEWATER MANAGEMENT PROGRAM 

Availability of Draft Environmental Impact 
Statement 

Pursuant to section 102(2X0 of the 
National Environmental Policy Act of 
1969, the Environmental Protection 
Agency has prepared a draft environ * 
mental impact statement (DEIS) for the 
Western Contra Costa County Waste- 
water Management Program, California. 

The wastewater management plan is 
being developed for the Western Contra 
Costa County area primarily to meet the 
needs of municipal wastewater dis¬ 
chargers. Hie objectives relate to up¬ 
grading tlie method of effluent disposal 
and providing adequate treatment, while 
enhancing the early reclamation and re¬ 
use of wastewater effluent. 

The DEI8 was transmitted to the 
Council on Environmental Quality on 
January 10, 1977. In accordance with 
CEQ\s notice of availability, comments 
are due on February 28. 1977. Copies of 
the DEIS are available for review and 
comment from: Mr. Mark Zuckcrman, 


US. Environmental Protection Agency, First 
International Building, 1201 Elm SueeL 
Dallas, Texas 75270. 

New York: Regional Couivksl 

US. Environmental Protection Agency. 26 
Federal Plaza, Room 430, New York. New 
York 10007. 

Chicago: Rictonal Council 

U.3. Environmental Protection Agency, 230 
South Dearborn Street, Chicago, tlllnola 

60004. 

Dated: January 14, 1977. 

Roger Strelow, 
Assistant Administrator 
for Air and Waste Management 
(FR Doc.77-1818 Filed 1-19-77:8:46 am) 


(FRL 674-7J 

EXHAUST AND CRANKCASE 
REGULATIONS 

Availability of Final Environmental Impact 
Statement 

Pursuant to the EPA procedures for 
the Voluntary Preparation of Environ¬ 
mental Impact Statements (39 FR 
37419), the Environmental Protection 
Agency has prepared a final environ¬ 
mental impact statement (FEIS) for the 
Exhaust and Crankcase Regulations for 
the 1978 and Later Model Year Motor¬ 
cycles. 

This action will Impose exhaust and 
crankcase emissions standards on new* 
street-legal motorcycle* with displace¬ 
ments greater than 50 cc built after Jan¬ 
uary 1. *1978. Motorcycle* currently are 
not subject to federal emission control 
regulations. 

This FEIS was transmitted to the 
Council on Environmental Quality 
(CEQ) on January 12,1977. These stand - 


(PRL 675-1) 

NEW MILFORD, CONNECTICUT 

Availability of Draft Environmental Impact 
Statement 

Pursuant to section 102(2) (C> of the 
National Environmental Policy Act of 
1969, Uie Environmental Protection 
Agency has prepared a draft environ¬ 
mental Impact statement (DEIS) for 
the Wastewater Collection and Treat¬ 
ment Facilities, New Milford, Con¬ 
necticut. 

The subject DEIS is a proposal to de¬ 
velop a wastewater treatment and collec¬ 
tion system to serve the loams of New 
Milford, Brookfield. New Fairfield and 
Washington. Connecticut. The recom¬ 
mended project Involves federal finan¬ 
cial assistance for the construction of a 
limited regional wastewater collection 
and treatment system. Included is the 
expansion of an existing system which 
currently serves only the downtown area 
of New Milford. 

To receive additional public comments, 
the Environmental Protection Agency, 
Region I. will hold on open public hear¬ 
ing on tills DEIS on February 15, 1977 
at 7:30 pm at the Sunny Valley High 
Auditorium. New Milford, Connecticut. 
All interested persons are Invited to ex¬ 
press their views at this hearing. To en¬ 
sure the accuracy of the record, oral 
statements should be accompanied by a 
written statement. Oral statements 
should summarize extensive written 
material to allow time for all interested 
persons to be heard. 

This DEIS was transmitted to the 
Council of Environmental Quality 
(CEQ) on January 12. 1977. In accord¬ 
ance with CEQ‘s notice of availability, 
comments are due on March 7, 1977. 
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Environmental Protection Agency, Re¬ 
gion 9. 100 California Street, Son Fran¬ 
cisco. California (telephone: 415-556- 
3668 ). 

Copies of the DEIS are available for 
public inspection at the following loca¬ 
tions: 

Environmental Protection Agency. Public 
Information Reference Unit, Room 2922. Wa¬ 
terside Mall. 401 M Street, SW. Washington, 
D.C. 20460. 

Environmental Protection Agency. Region 
DC Library. 100 California Street, San Fran- 
claco. California 98101. 

Information copies of the DEIS are 
available at cost (10 centa per page) 
from the Environmental Law Institute, 
1348 Connecticut Avenue. NW, Wash¬ 
ington. D.C. 20036. Please reference ELR 
No. 70032. * 

Copies of the DEIS have been sent to 
various Federal, State and local agencies, 
and interested individuals as outlined in 
the CEQ Guidelines. 

Dated: January 18, 1977. 

Rebecca W. Hanmek, 
Director , Office of 
Federal Activities . 

|FR DoC-77-2182 Piled i-18-77;8:46 ami 


FEDERAL COMMUNICATIONS 
COMMISSION 

(Docket No#. 21045, 21046; Pile No* 9088 
CM-P-72. 1464-CM-P-731 

HILDRETH COMMUNICATIONS CO. AND 
A-R MICROWAVE CORP. 

Memorandum Opinion and Order Designat¬ 
ing Applications for Consolidated Hear¬ 
ing on Stated Issues 

Adopted: December 29, 1976. 

Released: January 17,1977. 

In regard applications of Hildreth 
Communications Company. Docket No. 
21045, File No. 9088-CM-P-72; and A-R 
Microwave Corporation. Docket No. 
21046. File No. 1464-CM-P-73; for con¬ 
struction permits in the Multipoint Dis¬ 
tribution Services for a new station at 
Portland. Maine. 

1. The Commission has before it the 
above-referenced applications of Hild¬ 
reth Communications Company < Hild¬ 
reth) <FUe No. 9088-CM-P-72>. filed on 
June 15, 1972 and A-R Microwave Cor¬ 
poration (A-R) (File No. 1464-CM-P- 
73). filed on August 31, 1973. Both appli¬ 
cations propose Channel l operation in 
the Portland. Maine area, and thus are 
are mutually exclusive and require 
comparative consideration. Both appli¬ 
cations have been amended as a result of 
informal requests of the Commission staff 
for additional information, and no peti¬ 
tions to deny or other objections to any 
of the applications have been received. 

2. Hildreth, wholly-owned subsidiary 
of Diversified Communications. Inc. 
(formerly known as Media Diversified), 
has only the subject MDS application 
before the Commission. Diversified Com¬ 


munications, however, has con trolling 
interest in various broadcasting, business 
radio and mobile stations in Maine A-R, 
a wholly-owned subsidiary of Adams - 
Russell Company. Inc., likewise has only 
the subject construction permit applica¬ 
tion under Commission consideration. 
Adams-Russell, through Its Auro video 
Division, has broadcasting and CATV 
interests in, among other places, Maine 
and New* York. 

3. Upon review of the captioned ap¬ 
plications, we find that both applicants 
are legally, technically, financially, and 
otherwise qualified to provide the services 
which they propose, and that a hearing 
will be required to determine, on a com¬ 
parative bast*, which of these applica¬ 
tions should be granted. 

4. Accordingly, it Is hereby ordered. 
That pursuant to section 309<e) of 
the Communications Act of 1934. as 
amended, and I 0.291 of the Commission's 
rules, the above-captioned applications 
are designated for hearing, in a con¬ 
solidated proceeding, at a time and place 
to be specified in a subsequent order, to 
determine, ou a comparative basis, which 
of the above-captioned applications 
should be granted in order to best serve 
the public interest, convenience, and 
necessity. In making such a determina¬ 
tion. the following factors shall be con¬ 
sidered: • 

(a) The relative merits of each pro¬ 
posal with respect to service area and 
efficient frequency use; 

(b) The nature of the services and 
facilities proposed, and whether they will 
satisfy service requirements known to 
exist or likely to exist in the Portland, 
Maine area: 

(c) The anticipated quality and reli¬ 
ability of the sen ice proposed. Including 
selection of equipment, installation, sub¬ 
scriber security, and maintenance; 

(d) The charges, regulations and con¬ 
ditions of the service to be rendered, and 
their relation to the nature, quality and 
costs of service; and 

(e) The managerial and entrepreneur¬ 
ial qualifications of the applicants. 

5. It is further ordered . That Hildreth 
Communications Company, A-R Micro- 
wave Corporation and the Chief. Com¬ 
mon Carrier Bureau, arc made parties 
to this proceeding. 

6. It is further ordered . That parties 
desiring to participate herein shall file 
their notices of appearance in accord¬ 
ance with the provisions of $ 1.221 of the 
Commission's rules. 

Joseph A. Marino, 
Deputy Chief for Chief , 
Common Carrier Bureau . 

JPR Doc.77-1827 Piled 1-19-77:8:45 am| 


1 Consideration of ihea* factors shall be 
made In light of the Comm Union’a dUcutaion 
in Peabody Telephone Answering 8c nr ice. et 
a!.. 55 F.C C. 2d < 1975). 


| Docket No* 21040-21042; Flic No* 4847- 
CM-P-72, etc.| 

NEWHOUSE ALABAMA MICROWAVE. INC. 

ET AL. 

Memorandum Opinion and Order Designat 

ing Applications for Consolidated Hear* 

ing on Stated Issues 

Adopted: December29,1976. 

Released: January 14.1977. 

In reference to applications of New- 
house Alabama Microwave. Incorporated. 
Docket No. 21040, File No. 4847-CM-P- 
72: W. P. Glasscock d/b/a Radio Dis¬ 
patch Service. Docket No. 21041, File 
No. 6380-CM-P-72; and Birmingham 
Signal Company, Docket No. 21042. File 
No. 6381-CM-P-72; for construction per¬ 
mits in the multipoint distribution serv¬ 
ice for a new station at Birmingham, 
Alabama. 

1. The Commission has before it the 
above-referenced applications of New- 
house Alabama Microwave, Inc. < New- 
house • (File No. 4847-CM-P-72), filed 
on January 29. 1972; W. F. Glasscock 
d/b/a Radio Dispatch Service (Radio 
Dispatch i (File No. 6380-CM-P-72 •. 
filed on March 14. 1972: and Birming¬ 
ham Signal Company (Signal) (File No. 
638l-CM-P-72), filed on March 13. 1972. 
All three applications propose Channel 
1 operation in the Birmingham. Alabama 
area, and thus are mutually exclusive 
and require comparative consideration. 
Ail three applications have been 
amended as a result of informal requests 
of the Commission staff for additional 
information, and no petitions to deny or 
other objections to any of the applica¬ 
tions hove been received. 

2. Ncwhouse is a wholly-owned sub¬ 
sidiary of Newliouse Broadcasting Cor¬ 
poration. Newhousc has only tills MDS 
application on file. Radio Dispatch aLso 
has only this application pending. Sig¬ 
nal is owned equally by Signal Engineer¬ 
ing and Sales, Inc., organized to engage 
in construction of communications fa¬ 
cilities. and National Telecommunica¬ 
tions Associates. Inc., which offers pro¬ 
gramming and organizational manage¬ 
ment. and John Williamson L Associ¬ 
ates. Several of the principals of these 
entities have interests in MDS appli¬ 
cations in other cities, including Mobile. 
Alabama. 

3. Upon review of the captioned appli¬ 
cations, we find that the three applicants 
are legally, technically, financially, and 
otherwise qualified to provide the serv¬ 
ices which they propose, and that a hear¬ 
ing will be required to determine, on a 
comparative basis which of these appli¬ 
cations should be granted. 

4. Accordingly, it is hereby ordered. 
That pursuant to section 309<e) of the 
Communications Act of 1934, as 
amended, and i 0.291 of the Commis¬ 
sion’s rules, the above-captioned appli¬ 
cations are designated for hearing, in a 
consolidated proceeding, at a tline and 
place to be specified in a subsequent 
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order, to determine, on a comparative 
basis, which of the above-captioned ap¬ 
plications should be granted in order to 
best serve the public interest, con¬ 
venience, and necessity. In making such 
a determination, the following factors 
shall be considered: 1 

<a> The relative merits of each pro¬ 
posal with respect to service area and 
efficient frequency use; 

(b) The nature of the services and fa¬ 
cilities proposed, and whether they will 
satisfy service requirements known to 
exist or likely to exist In the Birming¬ 
ham, Alabama area: 

(c> The anticipated quality and re¬ 
liability of the service proposed. Includ¬ 
ing selection of equipment, installation, 
subscriber security, and maintenance; 

<d> The charges, regulations and con¬ 
ditions of the service to be rendered, 
and their relation to the nature, quality 
and costs of service: and 

<e* The managerial and entrepre¬ 
neurial qualifications of the applicants. 

5. It (i further ordered. That New- 
house Alabama Microwave, Inc., W. P. 
Glasscock d/b/a Radio Dispatch Service, 
and Birmingham Signal Company and 
the Chief. Common Carrier Bureau, are 
made parties to this proceeding. 

6. It is further ordered . That parties 
desiring to participate herein shall file 
their notices of appearance in accord¬ 
ance with the provisions of 3 1.221 of 
the Commission's rules. 

Joseph A. Marino. 
Deputy Chief for Chief , 
Common Carrier Bureau. 

|FR Doc 77-1928 Piled 1-10-77:8:45 amj 


(Docket No. 21021: Pile No. BRCT Ml: 

FCC 78-11681 

WTWV, INC. 

Memorandum Opinion and Order Designat¬ 
ing Application for Hearing and Stated 
Issues 

Adopted: December 16. 1976. 

Released: January 14. 1977. 

In reference to application of WTWV. 
Inc., Tupelo. Mississippi. Docket No. 
21021. File No. BRCT-531; for renewal 
of license of Television Station WTWV. 

1. The Commission has before it: (i> 
The above-captioned license renewal ap¬ 
plication, filed January 30. 1976 by 
WTWV. Inc. * licensee or WTWV*: till 
a petition to deny, filed May 3, 1976 by 
Malcolm Jackson. William Armstrong. 
Johnny Armstrong. Robert P. Reno and 
Frederick P. Grayson in their capacity 
as members of the North Mississippi Co¬ 
alition for Better Broadcasting, on their 
own behalf and on behalf of the viewing 
audience of WTWV: <lil) a petition to 
deny, filed May 3, 1976 by Jack Benney. 
individually and os an officer of the Pol¬ 
lution and Consumers Protection Foun¬ 
dation and on behalf of the viewing audi- 


1 Consideration of these factors shall be 
made in light of the Commission's discussion 
lo Peabody Telephone Answering Service, et. 
al .65P.C C. 2d 626 (1975). 


cncc of WTWV iBenneyi; 1 * (iv) an op¬ 
position to the petition to deny, filed 
June 1. 1976 by WTWV: (v) a Joint reply 
to the opposition, filed August 26, 1976;* 
(vl) a staff letter of inquiry addressed to 
WTWV. dated October 20, 1976: (vU> 
WTWV’s reply letter, dated October 27. 
1976 (supplemental pleading); and tviU) 
a response thereto, dated November 18. 
1976 by Jackson et al. and Benney et al. 
( response). 

Procedural Matters 

2. All parties have filed extensive 
pleadings. To discuss every detailed alle¬ 
gation and response would unduly bur¬ 
den this Memorandum Opinion and 
Order. Accordingly, although we will not 
discuss every claim and counterclaim, 
we have summarized the portions of the 
pleadings necessary to fulfill our statu¬ 
tory mandate regarding petitions to deny*. 
See 47 U.6.C. 309(d)(2). The remaining 
allegations either are unsupported by 
specifics, conciusory in nature or other¬ 
wise sufficiently refuted so as not to war¬ 
rant separate.dlscussion. Further. WTWV 
requests the Jackson petition be dis¬ 
missed on the grounds that it Tails to 
meet the specificity requirements of sec¬ 
tion 309(d) <D of the Act, 47 U.S.C. 309 
(d)(1). Our review of each petition, 
however, reveals each is in substantial 
compliance with the requirements set 
forth in that 8cction. Accordingly, we 
will treat the instant pleadings os peti¬ 
tions to deny. 

Equal Employment Opportunity 

3. First, petitioners allege licensee’s 
employment profile shows a pattern and 
practice of employment discrimination 
and violation of the Commission's rules.* 
They charge that although the percent¬ 
age of Blacks in Lee County—in which 
Tupelo is located—is 21 percent, the per¬ 
centage of WTWV's Black full-time em¬ 
ployees for 1975 was only 13 percent, 
and that percentage in 1972 and 1974 was 
even lower with respect to both the full¬ 
time and upper four job categories. In 
opposition. WTWV argues petitioners fall 
to show any instances of discrimination 
or a policy of exclusion. It submits it is 
committed to a policy of nondiscrimina¬ 
tion. as shown by Exhibit 7 to its re¬ 
newal application (its Equal Employment 
Opportunity (EEO> program* and Its 
1976 employment record, which allegedly 
reflects that 16.7 percent of its full-time 
workforce is Black. It contends this per- 


1 Each petitioning group filed against the 
above-captioned renewal application and 
against the unrelated renewal application of 
Lee Broadcasting Corporation, licensee of 
standard broadcast station WTUP, Tupelo. 
Mississippi. To facilitate dUcusalon. we will 
treat the application of WTUP as a separate 
matter. 

’ On August 26. 1970, petitioners Died a mo¬ 

tion for leave to nie a reply to WTWV's oppo¬ 
sition. and the reply itself. As indicated at 
para. 21, Infra, this late-filed motion U 
granted and the reply is accepted. 

* The Commission's pertinent equal em¬ 
ployment opportunity rule is set forth at 47 
CFK 73 680. 


rentage is a significant increase in com¬ 
parison to its comparable 1975 statistics, 
as well as the "significantly lower" fig¬ 
ures discussed in our g rant of its 1973 
renewal application. "WTWV, Inc/\ 51 
FCC 2d 1247 (1975*. WTWV concludes 
its 1976 employment record, when looked 
upon as "a trend toward Increased em¬ 
ployment of Blacks", militates against a 
prima facie showing of discriminatory 
hiring practices. 

4. According to the State of Mississippi 
Employment Security Commission sta¬ 
tistics, of which we take official notice, 
the estimated total labor force for Lee 
County as of June 1975 was 27,280. of 
which 4.940 (18 l percent* were Black. 4 
and 11,390 (41.7 percent) were female. 
Annual Employment Reports (FCC 
Form 395) on file with the Commission 
reflect the following statistical data: 



Total 

Total _ 

Total 

Total 

Year 

minor Ml** 

snlnarktirt 

woman 

women 


full Time 

upper 4 
cataforli* 

full Tima 

si 

M7t.. 

1AT% 

• OftM) 

ix 

7.1% 

(Wfl 

22.2% 

<»/*) 

14.3% 

(M/4) 
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•1<V> 

1 <. '• 
(3W5) 

(iivm 

1474.. 

(311/4) 

<3 

12.9% 

(81/4) 

K v 

(9/1) 

1978. - 

14.8% 

0% 

14. 

11.1% 


(27/4) 

(li/if 

o% 

(27/4) 

(9/1) 

1975.. 

1971.. 

4.8% 

u«% 
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1811% 
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M 9 
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(23/1) 

04/l» 

on/*) 

<14/0> 


1 Th* Irt Miml** in rwrh pontnlhrsU r^priwetitA total 
employ*** In the rarkxu o*l«*orlev the M numl-or rvfrra 
to total rainarUy or woman employ in thew rat** or if*. 

5. A review of licensee’s employment 
profile supports its contention that there 
has been a significant increase in the 
employment of minorities and women. 

In 1976, the percentage of minorities in 
full-time positions and in the upper four 
Job categories rose, respectively, from 
13.2 to 16.7 and from 0 to 7.1: and the 
percentages of women in full-time posi¬ 
tions and in the upper four Job categories 
rose, respectively, from 13.2 to 222 and 
from 0 to 14.3. These figures compare 
favorably to the percentage of minorities 
and women In the local labor force. It 
thus appears licensee is implementing 
effectively its affirmative action program, 
and petitioners have failed to establish 
a prima facie issue regarding employ¬ 
ment discrimination. This determination 
is consistent with our conclusions in 
WTWV. Inc., supra at 1252. in which we • 
observed that licensee had a viable, con¬ 
tinuing training program, and had ac¬ 
tively recruited every minority person 
on its payroll. 

Programming 

6. Next, the Jackson petition charges 
WTWV has failed to uncover and report 
the many problems of poor and Black 
residents of Tupelo. In an accompany¬ 
ing affidavit, Jackson alleges, inter alia. 


* According to current US. Census data, of 

which we also take official notice. Lee County 
contains only 12 minority persons other than 
of the Black race. 
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that WTWV does not: adequately cover 
news items which are Important to 
Blacks; cover Black sports events or wor¬ 
ship services; publicize problems of the 
Black community: and allow fair com¬ 
ment to Blacks who are the focus of its 
reporting. The affidavits of Johnny 
Armstrong, Robert P. Reno and Fred¬ 
erick Grayson reiterate some of the al¬ 
legations made in the Jackson affidavit, 
and further allege WTWV has aired an 
excessive amount of commercials and has 
purposely disrupted programs involving 
“black-white confrontations.” 

7. Bcnney ct a), charge WTWV: con¬ 
sistently refused to run public service 
announcements (P8As> for Black or¬ 
ganizations; failed to give adequate 
coverage to problems of local pollution 
despite the fact it allegedly was among 
the problems ascertained by licensee in 
1973; refused to broadcast civil rights 
cases and “• • • deliberately suppressed 
police brutality cases and other civil 
rights activities during the entire time 
It has been a Commission licensee”: * did 
not air a local public affairs program 
from March 1975 through February 
1976; and failed to broadcast a news re¬ 
port concerning a community meeting 
conducted by Bc nney on January 24, 
1976, even though WTWV’s news direc¬ 
tor was present at the meeting. 

8. In opposition, WTWV maintains Jt 
does pro\1de news coverage of issues im¬ 
portant to the Black community, and 
provides examples of news stories con¬ 
cerning police brutality and deprivation 
of civil rights. Regarding the civil dam¬ 
age suit (sec n. 6. supra), licensee states 
on March 27, 1975 it carried the story 
on its “Six O'clock NewV. Licensee fur¬ 
ther asserts its news reporters regular¬ 
ly cover community meetings, but re¬ 
serves to itself as a news judgment the 
decision wrhethor a particular story is 
sufficiently newsworthy to be broadcast. 
In this regard, licensee states that al¬ 
though its news director was present at 
the January 1976 community meeting, 
as alleged by Bcnney, It did not consider 
the meeting merited specific coverage. 
Next. WTWV submits fourteen allegedly 
typical PSAs of interest to the Black 
community which were broadcast during 
1975-1976 (Amex B. opposition). Finally. 
It submits a list of local public affairs 
program segments allegedly broadcast 
between March 1975 and February 1976 
(Am ex C. opposition.* 


■As an example of WTWV* allegedly de¬ 
ficient new* coverage. Bcnney et al. submit 
what appear* to be an undated uewnpeper 
clipping (Exhibit D. petition) and an affi¬ 
davit signed by Bcnney <Exhibit P, petition). 
The dipping U identified only with the by¬ 
line "By Joe Rutherford. Journal Staff 
Writer/* and concerns a civil suit filed by 
six Blacks against certain local law enforce¬ 
ment officials seeking damages for illegal 
arreat. brutality, malicious prosecution and 
racial discrimination. 

•The following topics were covered during 
this period on licensee s program Focus: Visit 
by Rumanian choir; plight of northern Mis¬ 
sissippi cities; regional Olympics for handi¬ 
capped children: visit to MtealwUppl toy Moshe 
Dayan: airport masterplan: drug abuse: can- 


9. The Benney petition aUo alleges 
that, in November 1974, Bcnney was 
asked by a leader of the National Associ¬ 
ation for the Advancement of Colored 
People iNAACP) who was invited to ap¬ 
pear on WTWV. to substitute for him. 
Bcnney. a white person, alleges that 
when he arrived at the station, he was 
told by Jim Duke. WTWV’s news direc¬ 
tor, the station had a policy of not al¬ 
lowing Blacks and whites to appear on 
the station together locally. Ho then al¬ 
legedly was told, by direction of WTWV’s 
program director ami general manager, 
to leave the station. \ Petit Ion. p 10 and 
Exhibit F.) 

10. In opposition. W1WV flatly denies 
this accusation by stating It never has 
had a segregationist policy in local pro¬ 
grams. but does not flatly deny Benney 
may have been prevented from appear¬ 
ing. It states it does broadcast programs 
involving appearances by Black guests 
exclusively, and it may well have been 
that Benney was informed on one occa¬ 
sion that lie was not a qualified spokes¬ 
man for a subject to be discussed by an 
all-Black panel. <Supp., p. 2.) Addition¬ 
ally. it Informs the Commission tliat: <1) 
Blacks and whites regularl y ap pear on 
programs produced by WTWV: (2) 
Blacks and whites work side by side at 
the stati on; ( 3) Blacks and whites ap¬ 
pear on WTWV news programs; and <4* 
it broadcasts Interviews with white 
newsmakers conducted by a Black news¬ 
man. (Opposition, pp. 7-8.> Additionally, 
licensee describes three programs which 
allegedly it has aired and which have 
included Black and white participants, 
including one program In which the local 
president of the NAACP appeared. (An¬ 
nex C. opposition.) 

11. In reply, petitioners acknowledge 
the local president of the NAACP ap¬ 
peared on the program listed in licens¬ 
ee's opposition, but charge he did not ap- 
l>ear together with white newsmakers. 
They allege each person was interviewed 
and taped separately, and none of the 
participants appeared on the program 
together. (Reply, p. 30.) And. in response 
to licensee’s supplemental pleading ibcc 
para 16. infra ). petitioners contend li¬ 
censee has not rebutted its allegation of 
not allowing Blacks and whites to ap¬ 
pear together locally. 

12. A principal ingredient of a licens¬ 
ee's obligation to operate in the public 
interest Ls a diligent, positive and contin¬ 
uing effort to discover the needs and in¬ 
terests of Its service area, and provision 
of programming to meet those needs and 
intertests. “Stone v. FCC/ 466 F. 2d 316. 
reh. den 466 F. 2d 231 (DC. Cir. 1972); 
“Commission en banc Programming In¬ 
quiry,” 44 FCC 2303. 2312 (I960). How¬ 
ever. a licensee to not required to pro- 


didstes for public office: city budget, revenue 
tiberlng; and emergency medical services. Ad¬ 
ditional topics that were covered during the 
1073-1976 license term Included cotton farm¬ 
ing; lack of vocational training; lack of In¬ 
dustrial expansion; crowding of Blacks and 
urban renewal; interview with Black studeut 
leaders; and lack of recreational facilities 
(Exhibit 9, renewal application). 


gram to meet every problem. “Hubbard 
Broadcasting. Inc.” 48 FCC 2d 517 
(1974). “aff'd sub nom. Allanza Federal 
de Mercedes v. FCC," No. 74-1895 (D.C. 
Cir . decided April 27. 1976). 

13. Bcnncy’s allegations that WTWV 
did not air the civil suit and community 
meeting news reports and devote ade¬ 
quate coverage to the problem of pollu¬ 
tion do not of themselves raise any sub¬ 
stantial and material Issue. Aside from 
WTWV’s representation that It did 
broadcast a news story concerning the 
civil suit In question, we will not question 
its news judgment in this regard A li¬ 
censee assumes a nondelegable responsi¬ 
bility for control of the material broad¬ 
cast over its station. Inherent in this re¬ 
sponsibility is the prerogative to decide 
what particular news events merit broad¬ 
cast coverage. Here, the record indicates 
licensee apparently has provided news 
coverage of issues Important to Blacks 
and poor people: and. further, has not 
ignored public affairs programming of 
interest to Blacks and poor people. (See 
n. 7. supra.) 

14. Likewise, the allegations concern¬ 
ing Black sports coverage and PSAs for 
Black organizations do not of themselves 
raise any substantial and material ques¬ 
tions. Denney's unsupported, conclusory 
allegation that WTWV has refused to 
run PSAs of interest to Blacks is square¬ 
ly rebutted by licensee’s specific an¬ 
nouncements it states were broadcast 
<Sec para. 8. supra.) And. although 
Jackson ct al. contend WTWV never 
gives scores or coverage of predominately 
Black colleges' sports events, they fail to 
show a policy of exclusion in light of li¬ 
censee’s averment tliat it has no “score- 
board” permitting the carriage of scores 
of numerous schools. Black or white, and 
did not originate any weekend sports 
programming. (Supp., p. 1.) In sum. a 
review of the record indicates that, over¬ 
all. licensee has provided coverage ad¬ 
dressed to the needs and interests of its 
service area. and. except for the pro¬ 
gramming allegation discussed infra, 
apparently lias met the needs and in¬ 
terests of that area. The remaining al¬ 
legations not explored herein are too 
general or too vague to warrant discus - 
cion, and accordingly are dismissed for 
want of specificity or as being not of de- 
c i&lonal sign ificance. 

15. The programming allegation con¬ 
cerning licensee’s policy of not allowing 
Blacks and whites to appear together on 
local shows is. however. troubling. As 
diseased supra, the record indicates that 
licensee has provided coverage of needs 
and Interests addressed to its community, 
including problems of interest to Blacks. 
c.g„ police brutality and civil rights. 
Moreover, it is undisputed that Blacks 
have appeared on local programs pro¬ 
duced by WTWV. However, still unre¬ 
solved Is the question of whether WTWV 
allows Blacks and whites physically to 
appear together on local shows. On the 
face of the record now before us. we 
must conclude sufficient specific factual 
allegations have been adduced in this 
regard which raLe substantial and ma- 


FtOftAt ItGISTft, VOL 47, NO 14—FRIDAY. JANUARY 71, 197? 





NOTICES 


3893 


torlal questions of fact bearing on 
WTWV’s fitness to continue as a licensee 
of this Commission* 

16. Licensee denies it has such a policy, 
but, in the face of this allegation, has 
not brought to the Commission's atten¬ 
tion even one locally produced show In 
which Blacks and whites physically have 
appeared together. Its contentions that 
some programs have had Black and 
white participants and that a Black 
member of its news staff interviews white 
newsmakers, are insufficient to rebut this 
allegation in the absence of any infor¬ 
mation os to whether Blacks and whites 
actually are seen together by licensee’s 
audience. This is especially true In light 
of licensee’s response to our staff letter 
of inquiry, dated October 20. 1976. In 
that letter, license was appraised, inter 
alia, that this allegation had not been 
fully answered, ai d accordingly its com¬ 
ments were requested. Licensee’s re¬ 
sponse, however, did not address the 
matter further, other than providing 
another flat denial. 1 

17. We think WTWV has not satis¬ 
factorily responded to this allegation. Al¬ 
though a licensee is afforded wide 
discretion In its choice of newsmakers 
and public affairs guests, as well as In 
the format in which they are presented 
to the viewing public, a practice of non¬ 
in tegra ted programming would raise a 
serious question concerning WTWV's 
good faith exercise of that discretion. As 
we have stated, M (A licensee’s discretion) 

• • • is, of course, limited by the neces¬ 
sity to act under policies consistent with 
the public interest • • • Refusal to 
present members of fan ethnic group), 
either ns such or In integrated situations 
with members of other groups, would 
constitute discrimination in program¬ 
ming.” “Letter to Albert H. Kramer, 


T An additional. unsolicited letter—signed 
by licensee*• counsel—and attachment* there¬ 
to were filed by licensee on December 13. 1976. 
Since this pleading was filed well after the 
cloee of the last authorised pleading cycle 
(via., November 18. 1076), and since f 1.45 of 
the rule*, 47 CPR 1.45, disallows additional 
pleadings unless specifically requested or 
authorized by the Commission, we are under 
no obligation to consider the subject plead¬ 
ing. See Federal Broadcasting System. Inc., 
59 FCC 2d 356 (1976). However, due to tbo 
subject matter of the pleading, we will* in 
this particular instance, consider Its merits 
in order for us to be apprised fully of the 
entire record. The attachments consist of 
the following: (i) affidavit of Ed Bishop, 
program director; (2) affidavit of Jim Duke, 
former news director; (3) a list of Focus pro¬ 
grams; and (4) a list of six news stories. 
Bishop says he has no recollection of tell trig 
Benney of any policy of programming exclu¬ 
sion and Duke's recollection Is In direct con¬ 
flict with Benney’*. Significantly, all the 
Focus programs listed were aired subsequent 
to tiie filing of the petitions to deny—aU 
but two of which were sired after the li¬ 
cense period expired (June 1, 1976)—and 
all the news stories listed were broadcast 
several months after the past license period 
expired. We note further that the assertion 
by licensee’s counsel In the cover letter that 
Blacks and white* ’'appeared together'* on 
the Focus programs, supra, is not corrobo¬ 
rated In either Bishop’s or Duke’s appended 
affidavits* 


Esq..” FCC 70-594, dated June 4. 1970, 
20 RR 2d 19, 21 (1970). (Critical issue 
was whether television licensee had a 
policy of not presenting material involv¬ 
ing interpersonal relationships between 
the races. Id. at 22.) See also “Letter 
to Mr. William R. Smith. Jr.,” FCC 
70-648, dated June 17, 1970, 19 RR 2d 
372 U970). Accordingly, In view of this 
unanswered question, an issue will be 
designated as set forth below for ex¬ 
ploration in an evidentiary hearing. Fur¬ 
ther. a substantial and material question 
a priori is raised whether a licensee’s 
programming allegedly infused with such 
a policy or practice of nonintegration 
can adequately meet the needs and in¬ 
terests of its community. Accordingly, an 
appropriate issue in this regard will be 
specified as well. 

Fairness Doctrine 

18. Finally, Benney ct al. claim on 
November 3. 1975, licensee broadcast a 
half-hour program concerning a forth¬ 
coming referendum on the Issuance of a 
1.9 million dollar bond to expand a local 
airport. They allege the “sole purpose” 
of the program was to advocate approval, 
and that an organization opposing the 
bond, Citizens for the Best Possible 
Location (CBPL>, was not afforded time 
to present its opposing view’s. In opposi¬ 
tion. WTWV denies it violated the Fair¬ 
ness Doctrine, and states that all pro¬ 
ponents and opponents of the bond were 
afforded opportunities to air their views. 
In support, it appends a letter from 
Dwayne Spencer, Chairman of CBPL 
(Annex A, opposition), which states 
WTWV allowed his organization to ex¬ 
press fully its views in the w-eeks before 
the referendum, and those views were 
presented together with proponents' 
views on a half-hour program broadcast 
November 2. 1975. In reply, petitioners 
contend the Spencer letter was uni¬ 
laterally prepared and not authorized by 
CBPL. 

19. The Fairness Doctrine requires, in¬ 
ter alia, that when a broadcast station 
presents one side of a controversial Issue 
of public importance. It must afford a 
reasonable opportunity for the presenta¬ 
tion of contrasting viewpoints. Both sides 
need not be given In the same broadcast 
or series of broadcasts and no particular 
person or group is entitled to appear on 
the station, since the Doctrine \s de¬ 
signed to protect the public’s right to be 
informed rather than the right of any 
particular entity to broadcast Its view In 
order for the Commission to act In this 
area, the complainant must submit cer¬ 
tain information. Including: (a) The 
specific issue or issues of a controversial 
nature of public importance presen ted. by 
the station; (b) the date and time when 
the issue or issues were broadcast; (c) 
the basis for the claim that the issue or 
issues were controversial issues of public 
importance; (d) the basis for the claim 
that the station broadcast only one side 
of the issue or issues In Its overall pro¬ 
gramming; and (e) whether the station 
has afforded or has expressed an inten¬ 
tion to afford a reasonable opportunity 
for the presentation of contrasting views. 


To prevent unwarranted government in¬ 
terference In programming, the licensee 
is given initial and primary responsibil¬ 
ity in making the decision as to the ade¬ 
quacy with which it has presented con¬ 
trasting views on the issue in question. 
This wide discretion must be respected 
in the absence of demonstrated unrea¬ 
sonableness or bad faith, even though 
this agency’s view's might be contrary to 
the licensee’s. “Applicability of Fairness 
Doctrine," 40 FCC 598, 599-600 0964 >. 

20. In light of the analysis set forth 
above and after a thorough review of *hc 
allegations, it is clear licensee has not 
unreasonably exercised its good faith 
discretion in determining it has met its 
Fairness Doctrine obligation. In this re¬ 
gard. Benney's assertion that Spencer’s 
letter represented merely his personal 
view rather than thnt of CBPL, Is totally 
unsupported by the record. Further. 
Benney’s reliance on the “equal time’* 
requirements of the Act and our rules is 
misplaced. Although the bond Issue was 
on the public ballot, the Commission has 
consistently held that a discussion of 
such issues • involves only the general 
Fairness Doctrine requirements discussed 
above, not the more detailed “equal time” 
requirements applicable to political can¬ 
didates/ “Fairness Report.” 48 FCC 2d 
1. 31-33. recon, den. 58 FCC 2d 691 
(1976). Further, we note Benney ct al. 
failed to raise their complaint prior to 
the filing of the instant petition Id. 

21. Accordingly, it is ordered. That the 
motion tor leave to file reply to the oppo¬ 
sition of WTWV. filed August 26, 1976 by 
Malcolm Jackson et al. and Jack Benney 
et al. Is granted, and the reply to the 
opposition of WTWV. filed August 26, 
1976, is accepted for filing, nunc pro tunc. 

22. ft is further ordered. That pursu¬ 
ant to section 309(e) of the Communica¬ 
tions Act of 1934, as amended. 47 UB.C. 
309(c), the above-captioned application 
Is designated for hearing at a time and 
place to be specified In a subsequent 
Order upon the following issues: 

(1) To determine the facts and circum¬ 
stances surrounding Station WTWV- 
TV’s policies or practices regarding the 
appearance of minority group members 
in the station’s programming, and 
whether. In light of the evidence adduced, 
the station engaged in racially discrimi¬ 
natory programming; 

(2) To determine, in the event licensee 
falls to meet its burden of proof under 
Issue (l) above, whether WTWV. Inc., 
has served the needs and interests of Its 
service area during the license term 1973- 
1976; and 

(3) To determine, in light of the evK 
dcncc adduced under the above issues, 
whether the applicant has the requisite 
qualifications to remain a Commission 
licensee, and whether a grant of the ap- 


• The "equal lime" requirement AppUe* to 
the uhc of a broadcast station by a legally 
qualified candidate for pubito office. With 
certain exemptions, a license* Is required to 
afford all other candidates for that office 
equal opportunities to use the station's fa¬ 
cilities See 47 U S.C. 315. 
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plication would serve the public interest, 
convenience and necessity. 

23. It is further ordered. That pursuant 
to section 309(e) of the Communicationa 
Act of 1934, as amended, the burden of 
proceeding with the introduction of evi¬ 
dence under issue (1) above shall be upon 
petitioners, since information regarding 
WTWV’s alleged discriminatory pro¬ 
gramming is peculiarly within their 
knowledge; that the burden of proceed¬ 
ing with the introduction of evidence 
under issue (2) above shall be upon 
WTWV. Inc.; and that the burden of 
proo f with respect to all issues shall be 
on WTWV. Inc. 

24. It is further ordered. That the pe¬ 
titions to deny Hied by Malcolm Jackson 
et aJ. and Jack Benney et al. arc granted 
to the extent indicated herein and are 
denied in all other respects,* * and that 
Malcolm Jackson et al. and Jack Benney 
et al. are made parties to the hearing 
ordered herein. 

25. It is further ordered . That to avail 
themselves of the opportunity to be 
heard. WTWV, Inc., and petitioners, pur¬ 
suant to I 1.221<c) of the Commission's 
rules in person or by attorney, shall 
within twenty (20) days of the mailing 
of this Order, file with the Commission, 
in triplicate, a written appearance stat¬ 
ing an intention to appear on the date 
fixed for hearing and present evidence 
on the Issues specified in this order. 

26. It is further ordered . That WTWV. 
Inc., shall, pursuant to section 311(a) <2> 
of the Communications Act of 1934, as 
amended, and 8 1.594 of the Commis¬ 
sion's rules, give notice of the hearing 
within the time and In the manner pre¬ 
scribed in such rules, and shall advise 
the Commission of the publication of 
such notice as required by 8 1.594(g) of 
the rules. 

27. It is also ordered, That if it is de¬ 
termined that the record adduced pur¬ 
suant to the above issues does not war¬ 
rant denial of the above-captkmed 
renewal application, the licensee of 
WTWV’s satellite television station. 
WHTV-TV, is required to maintain oper¬ 
ating local studio facilities In Meridian. 
Mississippi.'* 

28. It is further ordered. That the Sec¬ 
retary of the Commission shall send a 
copy of this Memorandum Opinion and 
Order, by Certified Mail—Return Re- 


• Jackson et al. have presented no Mitotan- 
Uve evidence in support of their request for 
an ares wide Commission Investigation of 
broadcast stations in and around Tupelo on 
the grounds of alleged wrongdoing, to in¬ 
clude continuing employment discrimination 
practices. Accordingly, this request Is denied. 
See. eg. 1972 License Renewal Applications 
for 28 Broadcast Facilities Licensed to the 
Philadelphia, Pennsylvania Area. 53 FCC 2d 
104 (1975); 1972 License Renewal Applica¬ 
tions for 17 Broadcast Facilities Licensed to 
the Richmond. Virginia Area. M FCC 2d 953 
(1975). 

» A principal of WTWV. Inc., Is also a prin¬ 
cipal of Central Television. Inc., licensee of 
WHTV TV, which la operated as a satellite 
of WTWV 8ee WTWV Inc . supra, at 1262. 


eelpt Requested, to each of the partlc* to 
this proceeding. 

FEDERAL COMMUNICATIONS 
Commission , u 
Vincent J. Mullins. 

Secretary. 

[PR Doc.77-1929 Filed 1-19-77;8:45 am 1 


| Docket No. 200511 

MOTOR VEHICLES 

Interference From Spark-Type ignition Sys¬ 
tems: Order Extending Time for Filing 

of Comments and Reply Comments 

Adopted: December 28. 1976. 

Released: January’ 12. 1977. 

In the matter of Interference from 
Spark-Type Ignition Systems in Motor 
Vehicles, Docket No. 20*54. 

1. The Land Mobile Communications 
Section of the Communications Division 
of the Electronics Industries Association 
i EXA) has requested an extension of time 
for the filing of comments in this pro¬ 
ceeding (see 41 FR 1323. Jan. 7. 1976; 41 
FR 11880. Mot. 22. 1976; 41 FR 29746. 
July 19. 1976). 

2. In so requesting. E3A has pointed 
out that the additional time (180 days) 
would enable research to be initiated, 
the results of which would aid In the de¬ 
velopment of a quantitative grading scale 
for determining the degree of degrada¬ 
tion to signal quality caused by ignition 
systems. Such information and data it 
appears would be of assistance to the 
Commission in resolving the matters un¬ 
der consideration in this proceeding. 

3. Accordingly, under the authority 
granted by 10.241(d) of the Commis¬ 
sion's rules. EIA’s petition Is granted; and 
the date for filing of Comments is ex¬ 
tended to June 17, 1977; and the date 
for filing of Reply Comments Is extended 
to August 5.1977. 

Raymond E. Spence. 

Chief Engineer. 

[FR Doc.77-1926 Filed 1-19-77,8.45 sm| 


FEDERAL HOME LOAN BANK 
BOARD 

(H C. NO. 220) 

HICKORY INVESTMENTS, INC. 

Receipt of Application for Permission To 
Retain Control of Investors Savings and 
Loan Association 

Jaxuaay 17, 1977. 

Notice is hereby given that the Federal 
Savings and Loan Insurance Corporation 
has received an application from Hickory 
Investments, Inc., Nashville. Tennessee, 
for permission, pursuant to the provi¬ 
sions of section 408(e) of the National 
Housing Act, as amended (12 UJ3.C. 1730 
(e)) v and 8 584 4 of the Regulations for 
Savings and Loan Holding Companies, to 
retain control of Investors Savings and 


» OomjnlJMlonrr Leo stoent 


Loan Association. Hendersonville. Ten¬ 
nessee. an institution that has submitted 
an application for insurance of accounts 
pursuant to section 403(b) of the Na¬ 
tional Housing Act, as amended <12 
UB.C. 1726(b)). Comments on the pro¬ 
posed retention of control should be sub¬ 
mitted to the Director. Office of Exami¬ 
nations and Supervision, Federal Home 
Loan Bank Board, Washington, DC 
20552. on or before February 7.1977. 

Ronald A. Snides. 

Assistant Secretary, 
Federal Home Loan Bank Board . 

[FR Doc.77-1937 Filed 1-19-77;8:45 am] 

FEDERAL RESERVE SYSTEM 

AMERICAN NATIONAL BANCSHARES, INC. 

Order Denying Formation of Bank Holding 
Company 

American National Bancshares. Inc.. 
Midwest City, Oklahoma, has applied for 
the Board's approval under section 3(a) 
a) of the Bank Holding Company Act 
< 12 UB.C. 1842(a)(1)) of formation of a 
bank holding through acquisition of 80 
per cent (or more) of the voting shares 
of American National Bank of Midwest 
City. Midwest City, Oklahoma (“Bank"). 

Notice of the application, a fiord Inc op¬ 
portunity for interested persons to sub¬ 
mit comments and views, has been given 
in accordance with section 3<b) of the 
Act. The time for filing comments and 
view's has expired, and the Board has 
considered the application and all com¬ 
ments received, including those of the 
Comptroller of the Currency, in light of 
the factors set forth tn section 3(c) of 
the Act (12 U.8.C. 1842(0 ). 

Applicant Is a nonoperating corpora¬ 
tion organized for the purpose of becom¬ 
ing a bank holding company through ac¬ 
quisition of Bank. Bank, with deposits 
of $23 million.' representing 22 per cent 
of the total commercial bank deposits in 
Oklahoma, is the 19th largest of 43 bank¬ 
ing organizations within the relevant 
banking market.* Bank holds 1.0 per cent 
of the total commercial bank deposits In 
this market. Inasmuch as the proposal 
represents merely a restructuring of 
Bank's ownership into corporate form 
and Applicant has no other banking in¬ 
terests. the acquisition of Bank by Ap¬ 
plicant would have no adverse effects on 
existing or potential competiton within 
the relevant banking market and would 
not Increase the concentration of bonk¬ 
ing resources in the relevant market. Ac¬ 
cordingly, competitive considerations are 
consistent with approval of the applica¬ 
tion. 

The Board has indicated on previous 
occasions that it believes that a holding 
company should constitute a source of 
financial and managerial strength to its 
subsidiary bank (a), and that the Boari* 


* AU banking <UU vtvof December 3 1 
1975. 

• The relevant market P approximated ^ 
Oklahoma County. 
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will closely examine the condition of an 
Applicant in each case with this con¬ 
sideration in mind. The financial and 
managerial resources and prospects of 
the newly formed Applicant are gen¬ 
erally dependent upon these considera¬ 
tions as they relate to Bank. While the 
Board considers the financial and man¬ 
agerial resources of Bank to be generally 
satisfactory. It appears that Bank is in 
need of some additional capital. Al¬ 
though Applicant tvould initially in¬ 
crease Bank’s capital the Board notes 
that Applicant would borrow the funds 
to make such a capital injection and 
that such borrowing, coupled with the 
acquisition debt Applicant would incur 
in connection with the proposed trans¬ 
action. would increase the. demands on 
Bank’s earnings to service such debt, 
thus counteracting to a significant ex¬ 
tent the benefits of any capital contribu¬ 
tions by Applicant. In the Board’s view, 
besides straining Bank's capital ade¬ 
quacy. the debt servicing obligations to 
be Incurred by Applicant wrould also sig¬ 
nificantly limit Applicant’s ability to 
meet any unforeseen financial problems 
that might arise. 

In addition, it appears that Applicant’s 
principal shareholder may not be in a 
sufficiently strong financial position be¬ 
cause of his personal debt to provide 
meaningful assistance to Applicant in 
the event problems arise In the servicing 
of Applicant’s debt or in meeting other 
unforeseen financial needs. Moreover, if 
Applicant is called upon to assist in the 
servicing and retirement of its principal 
shareholder’s personal debt, further 
strains would be placed on Bank s capi¬ 
tal position. 

Finally, the Board notes that a cove¬ 
nant in the loan agreement between rep¬ 
resentatives of Applicant and the lend¬ 
ing institution from which Applicant 
would borrow the funds to acquire Bank’s 
stock involves the use of Bank’s exam¬ 
ination reports to monitor the value of 
Bank’s stock pledged as collateral on 
the loan.® The Board does not view 
such a covenant as an appropriate use 
of examination reports and is of the 
view that such a practice may threaten 
the integrity of the examination proc¬ 
ess by providing a bank's management 
an incentive to provide less than com¬ 
plete and candid disclosure of informa¬ 
tion to the examiner. In addition, the 
examiner would be subjected to extra¬ 
neous outside pressures by the knowl¬ 
edge that if he classifies a large per¬ 
centage of a bank's assets it may mult 


* Th© loan agreement provides for default 
and Immediate payment of all outstanding 
Indebtedness: (d) Sound Condition of Bank. 
In the event the applicable governmental 
agency bank examiners should. In the course 
of an official examination, classify assets of 
Bank as substandard, doubtful or as a loss, 
to the extent that said classified assets equal 
or exceed 30 per cent of the total capital 
structure of Bank, the indebtedness to which 
this Loan Agreement relates shall become 
due and payable Immediately, unless such 
default shall have been cured within 00 days 
after receipt by Debtor of notice of such 
classification. 


lit a default on the loan and increase 
the likelihood of a change of ownership 
of the bank that could further weaken 
the bank’s condition.* The Board is of 
the opinion that an accurate assess¬ 
ment of the value of bank stock as col¬ 
lateral on a loan can be developed with¬ 
out reference to confidential examina¬ 
tion reports. 

In view of the substantial debt to be 
incurred by Applicant in connecion 
with this proposal the strain that could 
be placed on Bank's capital position as 
a result of Applicant’s debt servicing re¬ 
quirements. the limited financial flexi¬ 
bility of Applicant and its principal 
shareholder, and the fact that the terms 
of the loan agreement may accelerate 
any difficulties that might occur in 
Bank's operations, the Board Is of the 
opinion that considerations relating to 
financial resources and future prospects 
weigh against approval of the applica¬ 
tion. 

Applicant indicates that banking serv¬ 
ices currently rendered in the commu¬ 
nity served by Bank will remain un¬ 
changed upon consummation of the pro¬ 
posal Accordingly, considerations relat¬ 
ing to the convenience and needs of the 
community to be served do not outweigh 
the adverse findings with respect to the 
financial factors involved in Applicant’s 
proposal. 

On the basis of the circumstances con¬ 
cerning this application, the Board con¬ 
cludes that the banking considerations 
involved in this proposal present adverse 
factors bearing upon the financial re¬ 
sources and future prospects of both Ap¬ 
plicant and Bank. Such adverse factors 
are not outweighed by any procompeti- 
tive effects, managerial resources, or by 
benefits that would result in serving the 
convenience and needs of the commu¬ 
nity. Accordingly, It is the Board’s judg¬ 
ment that approval of the application to 
become a bank holding company would 
not be in the public interest and that the 
application should be denied. 

On the basis of the facts of record, the 
application Is denied for the reasons 
summarized above. 

By order of the Board of Governors,® 
effective January 10, 1077. 

GiErmn L. Garwood, 
Deputy Secretary of the Board. 

J PR Doc.77-1829 Filed 1-18-77:8:45 am) 


FARMERS BANCSHARES. INC. 
Formation of Bank Holding Company 

Farmers Bancshares, Inc.. Hardlns- 
burg, Kentucky, has applied for the 


* In commenting on this application, the 
Comptroller of the Currency expressed con¬ 
cern over this particular provision of the 
loan agreement. The Board notes that such a 
provision appears to be Inconsistent with tho 
Comptroller's regulation relating to disclo¬ 
sure of examination reports to financial in¬ 
stitutions (12 CPR 4 18(C)). 

4 Voting for this action: Vice Chairman 
Gardner and Governors Waliich, Jackson, 
and Lilly. Absent and not voting: Chairman 
Burns and Governors Cold well and Partee. 


Board’s approval under section 3(aul) 
of the Bank Holding Company Act (12 
U.8.C. 1842(a)(1)) to become a bank 
holding company through acquisition of 
80 percent or more of the voting shares 
of The Farmers Bank. Hardinsburg, 
Kentucky. The factors that arc consid¬ 
ered in acting on the application are set 
forth in section 3<c) of the Act (12 
U.8.C. 1842(c)), 

Farmers Bancahares, Inc.. Hardins¬ 
burg. Kentucky has also applied, pursu¬ 
ant to section 4(c) (8> of the Bank Hold¬ 
ing Company Act <12 UJ3.C. 1843(c) (8)) 
and i 225.4(b) (2) of the Board’s Regula¬ 
tion Y (12 CFR 225.4(b)(2)), for per¬ 
mission to acquire voting shares of 
Bennett Insurance Agency. Hardinsburg. 
Kentucky. Notice of the application was 
published on December 23. 1976 in the 
Breckinridge County Herald-News, a 
newspaper circulated In Hardinsburg. 
Kentucky. 

Applicant states that the proposed 
subsidiary would engage in the activities 
of acting as agent for the sale of credit 
life, credit accident and health and haz¬ 
ard insurance directly related to exten¬ 
sions of credit by the subsidiary bank. 
Such activities have been specified by the 
Board In | 225.4(a) of Regulation Y as 
permissible for bonk holding companies, 
subject to Board approval of individual 
proposals in accordance with the proce¬ 
dures of f 225.4(b). 

Interested persons may express their 
views on the question whether consum¬ 
mation of the proposal can M reasonably 
be expected to produce benefits to the 
public, such as greater convenience. In¬ 
creased competition, or gains in efficien¬ 
cy. that outweigh possible adverse effects, 
such as undue concentration of resources, 
decreased or unfair competition, con¬ 
flicts of interests, or unsound banking 
practices.” Any request for a hearing on 
this question should be accompanied by 
a statement summarizing the evidence 
the person requesting the hearing pro¬ 
poses to submit or to elicit at the hearing 
and a statement of the reasons why this 
matter should not be resolved without a 
hearing. 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of St. Louts. 

Any views or requests for hearing 
should be submitted in writing and re¬ 
ceived by the Secretary. Board of Gov¬ 
ernors of the Federal Reserve System. 
Washington. D.C. 20551, not later than 
February 7. 1977. 

Board of Governors of the Federal Re¬ 
serve System. January 11, 1977. 

Griffith L. Garwood. 

Deputy Secretary of the Board. 

|FR Doc 77-1827 Filed 1-18-77:8:45 azn) 


FIRST CITY BANCORPORATION OF 
TEXAS, INC. 

Acquisition of Bank 

First City Bancorporatlon of Texas, 
Inc., Houston. Texas, has applied for the 
Board’s approval under section 3(a) (3) 
of the Bank Holding Company Act (12 
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U S.C. 1842<a>(3>> to acquire 100 per 
cent of the voting shares (less directors’ 
qualifying shares) of East Dallas Bank. 
Dallas, Texas. The factors that are con¬ 
sidered in acting on the application are 
forth in section 3(c) of the Act ( 12 
U.S.C. 1842(0). 

The application may be inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Dallas. 
Any person wishing to comment on the 
application should submit views in writ¬ 
ing to the Secretary. Board of Governors 
of the Federal Reserve System. Washing¬ 
ton. D.C. 20551. to be received not later 
than February 10.1977. 

Board of Governors of the Federal Re¬ 
serve System. January 12,1977. 

Griffith L. Garwood. 

Deputy Secretary of the Board 

\m Doc 77-1831 Filed 1-18-77:8:45 am) 


INDIANA NATIONAL CORP. 

Order Approving Retention of Bank Shares 

Indiana National Corporation, Indian¬ 
apolis. Indiana, a bank holding company 
within the meaning of the Bank Holding 
Company Act. hns applied for the 
Board's approval under section 3(a><3) 
of the Act (12 U-S.C. 1842(a) (3)) to re¬ 
tain, through its wholly-owned subsidi¬ 
ary. The Indiana National Bank. Indian¬ 
apolis. Indiana ("Indiana Bank"), 8.16 
per cent of the outstanding voting shares 
of Gary National Bank. Gary. Indiana 
("Bank"*. 

Notice of the application, affording op¬ 
portunity for interested persons to sub¬ 
mit comments and views, has been given 
in accordance with section 3(b) of the 
Act. The time for filing comments and 
views has expired, and the Board has 
considered the application and all com¬ 
ments received in light of the factors set 
forth in section 3(c) of the Act (12 U.8.C. 
1842(0). 

On March 1. 1976, Indiana Bank re¬ 
ceived 8.16 per cent (48.960) of the out¬ 
standing voting shares of Bank from a 
predecessor trustee pursuant to a re¬ 
vocable inter vivos trust agreement be¬ 
tween Mildred C. Gainer and Bank. In 
that agreement. Indiana Bank, a wholly- 
owned subsidiary of Applicant, was 
named successor trustee and was granted 
sole discretionary voting power over the 
48.960 shares and Is required by the 
terms of the trust to vote the shares in 
the best interest of the immediate bene¬ 
ficiaries of the trust, members of the 
Gasser family, who control an additional 
29.12 percent of the outstanding voting 
shares. 

Bank, with deposits of $367.8 million, 
is the fifth largest commercial bank in 
Indian, controlling 2.1 percent of the 
total deposits in commercial banks in 
the State. 1 Indiana Bank, with deposits 
of $1.3 billion, is the second largest com¬ 
mercial bank In Indiana, controlling 7.3 


* Unless otherwise indicated, all banking 

data are as of December 31, 1976. 
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percent of the total commercial bank de¬ 
posits in the State. Indiana Bank and 
Bank are located in separate, non-ad¬ 
jacent banking markets, approximately 
200 miles apart. Each bank derives from 
the service area of the other less than 
0.5 percent of 1U loans to. and deposits 
from, individuals, partnerships, and cor¬ 
porations. Hence, the proposed retention 
of shares would not eliminate any signi¬ 
ficant existing competition between the 
two banks nor would it increase concen¬ 
tration of banking resources in any local 
banking market. Furthermore, the pro¬ 
posal would not eliminate any significant 
future competition since Indiana law 
prohibits either bank from operating a 
branch office outside its home office 
county and prohibits Applicant from ac¬ 
quiring an additional bank for its own 
account. Hence, competitive considera¬ 
tions are consistent with approval of the 
application, particularly in that it does 
not appear Applicant will be capable of 
controlling the management or policies 
of Bank by virtue of the instant acquisi¬ 
tion. 

The financial and managerial re¬ 
sources and future prospects of Appli¬ 
cant. Indiana Bank, and Bank are satis¬ 
factory- Accordingly, banking factors arc 
consistent with approval. There is no 
Indication that the convenience and 
needs of the community to be served are 
not currently being met. Although there 
will be no immediate increase In the 
services offered by Bank, convenience 
and needs considerations arc consistent 
with approval. Therefore, it is the 
Board’s judgment that the retention of 
the shares of Bank would be in the public 
interest and that the application should 
be approved. 

On the basis of the record, the applica¬ 
tion is approved for the reasons sum¬ 
marized above. 

By order of the Board of Governors,* 
effective January 12. 1977. 

Griffith L. Garwood, 
Deputy Secretary of the Board. 

| FR Doc.77 1832 Filed 1-18-77:8:46 am| 


MAHASKA INVESTMENT CO. 

Formation of Bank Holding 

Mahaska Investment Company. Oska- 
loosa. Iowa, has applied for the Board’s 
approval under S 3(a)(1) of the Bank 
Holding Company Act (12 U.S.C. 1842 
(a)(1)) to become a bonk holding com¬ 
pany through acquisition of 51.47 per 
cent of the voting shares of Farmers 
Savings Bank. Fremont, Iowa. The fac¬ 
tors that are considered in acting on the 
application are set forth in section 3(c> 
of the Act (12 U.S.C. i 1842(c)). 

Mahaska Investment Company. Oska- 
looea, Iowa has also applied, pursuant to 
section 4(c)(8) of the Bank Holding 


•Voting for thl* action: Vie® Chairman 
Gardner and Governors Wallich. Cold well. 
Jackson. Part**, and Lilly. Absent and not 
voting: Chairman Bum*. 


Company Act (12 U.8.C. 1843(c) (8>» and 
9 225.4(b) (2) of the Board's Regulation 
V (12 CFR 225.4(b)(2), for permission 
to continue to engage in certain real and 
personal property leasing activities. 
Notices of the application were published 
on December 9 and 10, 1976 in the Oska- 
loosa Daily Herald, a newspaper circu¬ 
lated in Oskaloosa. Iowa. 

Applicant states that it proposes to 
continue to engage (1) directly In the 
activity of leasing real property or acting 
as agent, broker or advisor in leasing 
such real property, and (2) Indirectly, 
through # its wholly-owned subsidiary, 
MIC Leasing Co., OskaJoosa. Iowa, in the 
activity of leasing personal property or 
acting as agent, broker or advisor in leas¬ 
ing such personal property. These activ¬ 
ities will be conducted from offices in 
Oskaloo&a, Iowa. Applicant states that 
such activities have been specified by the 
Board in 9 225.4(a) of Regulation Y as 
permissible for bank holding companies, 
subject to Board approval of individual 
proposals in accordance with the proce¬ 
dures of $ 225.4(b). 

Interested persons may express their 
views on the question whether consum¬ 
mation of the proposaLcan "reasonably 
be expected to produce benefits to the 
public, such as greater convenience. In¬ 
creased competition, or gains in effi¬ 
ciency. that outweight possible adverse 
effects, such as undue concentration of 
resources, decreased or unfair competi¬ 
tion. conflicts of Interests, or unsound 
banking practices." Any request for a 
hearing on this question should be 
accompanied by a statement sum¬ 
marizing the evidence the person re¬ 
questing the hearing proposes to submit 
or to elicit at the hearing and a state¬ 
ment of the reasons why this matter 
should not be resolved without a hearing. 

The applications may be inspected at 
the offices of the Board of Governors or at 
the Federal Reserve Bank of Chicago 

Any views or requests for hearing 
should be submitted tn writing and re¬ 
ceived by the Secretary, Board of Gover¬ 
nors of the Federal Reserve System. 
Washington. D.C. 20551. not later than 
February 9.1977. 

Board of Governors of the Federal Re¬ 
serve System. January 11.1977. 

Griffith L. Garwood. 

Deputy Secretary of the Board . 

|PR Doc 77-1828 Filed 1-18-77:8:46 am) 


ELLIS BANKING CORP. 

Acquisition of Bank 

Ellis Banking Corporation. Braden¬ 
ton. Florida, has applied for the Board’s 
approval under section 3(a>«3) of the 
Bank Holding Company Act (12 U.S.C. 
1842<a>(3D to acquire 50.1 per cent or 
more of the voting shares of Citizens 
Bank of Bunnell. Bunnell. Florida. The 
factors that arc considered In acting on 
the application are set forth In section 
3(c* of the Act <12 UB.C. 1842(c)). 

The application may be inspected at 
the offices of the Board of Governors or 
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at the Federal Reserve Bank of Atlanta, 
Any person wishing to comment on the 
application should submit views In writ¬ 
ing to the Secretary, Board of Governors 
of the Federal Reserve System, Wash¬ 
ington, D.C. 20551. to be received not 
later than February 14, 1977. 

Board of Governors of the Federal 
Reserve System. January 14, 1977. 

Griffith L. Garwood. 

Deputy Secretary of the Board. 

|FR Doc.77-1913 Filed 1-19-77:8:45 *m| 


ROYAL TRUST CO. 

Acquisition of Bank 

The Royal Trust Company, Montreal, 
Quebec. Canada, has applied for the 
Board s approval under section 3<a)<3) 
of the Bank Holding Company Act (12 
U-8.C. 1842(a)(3)) to acquire 80 per 
cent or more of the voting shares of Bay- 
meadows Bank. Jacksonville, Florida. 
The factors that are considered in acting 
on the application are set forth in sec¬ 
tion 3(c) Of the Act (12 U.S.C. 1842(0). 

The application may bo inspected at 
the offices of the Board of Governors or 
at the Federal Reserve Bank of Atlanta. 
Any person wishing to comment on the 
application should submit views In writ¬ 
ing to the Secretary, Board of Governors 
of the Federal Reserve System. Washing¬ 
ton. D.C. 20551, to be received not later 
than February 11. 1977. 

Board of Governors of the Federal Re¬ 
serve System, January 13, 1977. 

Griffith L. Garwood. 

Deputy Secretary of the Board . 

(FR Doc.77-1914 Filed 1-19-77.8:45 ami 


| H 2. 1977 No. IJ 

ACTIONS OF THE BOARD 

Applications and Reports Received During 
the Week Ending January 1,1977 

Actiohs or TtfK Boa ad 

Regulation B amendment* to implement the 
1976 Amendment* to the Equal Credit Op¬ 
portunity Act; the revised Act and the re¬ 
vised Regulation wUl become effective 
March 23. 1977. 

Over-the-counter stocks, the Board published 
a revised list of OTC stocks that are subject 
to 1U margin regulations, effective Im¬ 
mediately. 

Regulation Z, the Board issued for public 
comment a proposed amendment to its 
Truth In Lending regulation to clarify pro¬ 
visions that permit discounts for cash cus¬ 
tomers; comment should be received by 
February 4, 1977 (Docket No. R-O072). 

Regulation Z, technical amendment, the 
Board announced adoption of a technical 
amendment correcting an error tn the Fair 
Credit BlUlng section of the regulation 
(Docket No. R-0073). 

Regulation Z, proposal to amend Board's 
Truth In Lending regulation to require dis¬ 
closure of a dealer participation in a con¬ 
sumer credit contract; comment should be 
received by the Board by February 4. 1977 
(Docket No. R-0063). 

Regulation T, temporary suspension of uni¬ 
form margin requirements for option spe¬ 
cialists (Docket No Rr-0004). 


Regulations K. M and T, Interpretation of 
the regulations regarding the use of a for¬ 
eign subsidiary to sell long-term debt 
abroad and use the proceeds for domestic 
purposes. 

Regulation Y, interpretation concerning a 
proposal by several bank holding compa¬ 
nies to acquire interests tn a credit related 
Insurance company under section 4(c) (6) 
of the Bank Holding Company Act. 

Survey of foreign claims of certain member 
banks and UB. offices of foreign banks; this 
survey Is a part of a Joint effort with other 
central banks and the Bank for Interna¬ 
tional Settlements to obtain Information 
on the amounts and maturity distribution 
of credits by banks. 

Brookline Trust Company. Brookline. Massa¬ 
chusetts. proposed merger with Metrobenk 
and Trust Oo./Norfolk. Milton. Massachu¬ 
setts, report to the Federal Deposit Insur¬ 
ance Corporation. 

Iowa State Bank. Stockport. Iowa, proposed 
acquisition by The State Central 8avtngs 
Bank, Keokuk. Iowa, report to the Federal 
Deposit Insurance Corporation on competi¬ 
tive factors. 

Issuance of subordinated capital notes by 
The Farmers Bank of Lincoln. Lincoln, Mis¬ 
souri. 

Issuance of subordinated capital notes by 
The Bank of Woodward, Woodward. Okla¬ 
homa. 

Cameron Bancshare*. Inc., Cameron. Mis¬ 
souri, extension of time to January 25.1977. 
within which to file Its registration state¬ 
ments 

Cttlrens and Southern Holding Company. At¬ 
lanta, Oeorgla, extension of time to March 
30. 1977, within which to open for business 
the office* of Citteens and Southern Mort¬ 
gage Company located in Albany. Columbus 
and Rome, Oeorgla. 1 

Deregistration under the provision! of Regu¬ 
lation O for the Youngstown Sheet and 
Tube Company. Youngstown. Ohio: Mara¬ 
thon Finance Company. Findlay. Ohio; and 
Wheeting-PHUburgh 8 loci Corporation. 
Pittsburgh. Pennsylvania 1 

Citteens Bank of Hattiesburg. Hattiesburg, 
Mbuiaalppl, to make an investment In 
bank premises. 1 

Connecticut Bank and Trust Company. Hart¬ 
ford, Connecticut, extension of tune to 
June 30. 1977, within which to establish a 
branch at 629-633 Campbell Avenue, West 
Haven. Connecticut. 1 

Jackson State Bank. Jackson. Wyoming, ex¬ 
tension of time to April 30. 1977. within 
which to complete the sale of subordinated 
capital notes. 1 

Citibank Overseas Investment Corporation. 
Hew York. New York, extension of time 
within which to (1) purchase and hold ad¬ 
ditional shares of HMF; (2) purchase and 
hold all the shores of AMF; (3) continue 
to hold the shares of HMF after HMF pur¬ 
chases additional shares of SPAARKA8 and 
(4) acquires the balance of the outstand¬ 
ing share* of CREDIVTT. 1 

Crocker International Bank, amends Article 
THIRD of Its Articles of Association to 
read: "The home office of this corporation 
Khali be located in the United States at New 
York City, New York *. 1 

Independent Bankers Trust Company, San 
Rafael, California extension of time to 
February 24, 1977. within which to accom¬ 
plish admission to membership In Federal 
Reservo System. 1 


* Application processed on behalf of the 
Board of Oovernors under delegated author¬ 
ity. 


To Establish a Domestic Branch Pur¬ 
suant to Section 9 of the Federal Reserve 
Act. 

ATPaovxD 

Union Trust Company of Wildwood, New 
Jersey. Wildwood. Cape May County. New 
Jersey. Branch to bo established at the 
South weal corner of 5th Avenue and New 
Jersey Avenue, North Wildwood. Cape May 
County.* 


International Investments and Other 
Actions Pursuant to Sections 25 and 25 
(a) of the Federal Reserve Act and Sec¬ 
tions 4(c)(9) and 4<c)(13) of the Bank 
Holding Company Act of 1956, as 
amended. 

apvwoyxd 

Banker* International Corporation: Invest¬ 
ment—additional In Bonkers Trustee and 
Executor Co.. Ltd.. London. 

Chase Manhattan Bank N.A.: Investment— 
additional shores of Banco del Co mere lo 
(Panama) 8A. 

Chase Manhattan Bank NJL: Investment— 
additional In Fom Men bonk A O . Ger¬ 
many. 

Morgan Guaranty Trust Company of New' 
York: An extension of time to establish a 
Shell Branch tn George Town. Cayman 
Islands. 

Mellon International Finance Corporation: 
Investment—to acquire 24 56 per cent of 
Network Finance Limited, Australia. 
Continental International Finance Corpora¬ 
tion: Investment—additional In Singapore 
International Merchant Bankers Limited. 
First Chicago International Finance Corpo¬ 
ration: Investment—addition tn First Chi¬ 
cago Australia Limited. Australia. 
Bamerlcal International Financial Corpora¬ 
tion: Investment—additional In Boxncrlca] 
Mortgage A Finance Co.. Inc. Hnto Rcy. 
Puerto Rloo. 

• • t • • 

International Investments and Other 
Actions Pursuant to Sections 25 and 25 
(a) of the Federal Reserve Act and Sec¬ 
tions 4(c)(9) and 4(c) (13) of the Bank 
Holding Company Act of 1956. as 
amended 

Amo vo 

Bank of America N.T. and 8.A.: Investment— 
additional In European Brazilian Bank 
Limited, London. 

Bank of America N.T. and 8.A,: Inventment— 
to acquire 80 percent Interest In Banco 
Colombo-Americano, a commercial bank to 
be established In Bogota. Columbia 
Wells Pkrgo Bank N A.: An extension of time 
to establish a Shell Branch In Oeor«e 
Town. Cayman Island* 

• • • • • 

On H 2 No. 50. 1976 the following wo* 
typed in error, below Ls the correct list¬ 
ing. 

International Investments and Other 
Actions Pursuant to Sections 25 and 25 
(a) of the Federal Reserve Act and Sec¬ 
tions 4(c)(9) and 4(c) (13) of the Bank 
Holding Company Act of 1950. as 
amended. 

ArPROVXD 

Crocker International Bank: To amend Ar¬ 
ticles of Asaoclatlon by changing It* name 
to Crocker Bank International (New York). 


* Application proceeded by the Reserve Bank 
on behalf of the Board of Governor* under 
delegated authority. 
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To Form a B<uik Holding Company 
Pursuant to Section 3(a)(1) of the Bunk 
Holding Company Act of 1956. 

AfTtOVD 

Banco Union. CA, Caracas. Venezuela, for 
approval to acquire Indirectly 25 per cent 
of the voting shares of Union Chelsea Na¬ 
tional Bank. New York. New York, the suc¬ 
cessor by absorption to Chelsea National 
Bank. New York. New York. 

Conaorclo Plnanclero Union. 8-A.. Caracas. 
Venezuela, for approval to acquire Indi¬ 
rectly 75 per cent of the voting share* of 
Union Chelsea National Bank. New York. 
New York, the successor by absorption to 
Chelsea National Bank. New York. New 
York 

Uulott International Corporation. Wilming¬ 
ton. Delaware, for approval to acquire di¬ 
rectly 100 per cent of the voting shares of 
Union Chelsea National Bank. New York. 
New York, the successor by absorption to 
Chelsea National Bank. New York. New 
York. 

Putnam National Corporation. Orecncastle. 
Indiana, for approval to acquire between 
50.9 and 99.3 per cent of the voting shares 
of The Central National Bank of Green - 
cattle. Greencaatlo. Indiana » 


To Expand a Bank Holding Company 
Pursuant to Section 3(a) (3) of the Bank 
Holding Company Act of 1956. 

.suspended 

First National Holding Corp. Atlanta. Geor¬ 
gia, far approval to acquire 100 per cent 
of the voting sharea of First. Bank of Sa¬ 
vannah. Savannah. Oeorgla 
First National Holding Carp.. Atlanta, Geor¬ 
gia. for approval to acquire 39 28 per cent 
of the voting shares of The First National 
Bank of Dalton, Dalton. Georgia. 

First National Holding Corp.. Atlanta, Geor¬ 
gia. for approval to acquire The Bank of 
Dalton. Dalton. Georgia Indirectly through 
acquisition of The First National Bank of 
Dalton. Dalton. Georgia and National Loan 
Company. Dalton. Oeorgla. 

AHtOVV 

First Maryland Bancorp. Baltimore. Mary¬ 
land. for approval to acquire 61 per cent 
of the voting shares of The Hancock Bank. 
Hancock. Maryland. 

Royal Trust Bank Corp , Miami. Florida, for 
approval to acquire 61 per cent or more of 
the voting shores of Royal Trust Bank of 
St Petersburg. Oulfport. Florida * 

Royal Trust Bank Corp., Miami. Florida, for 
approval to acquire 61 per cent or more of 
the voting shares of Royal Trust Bank of 
Tampa. Tampa, Florida * 

Manufacturers National Corporation, Detroit. 
Michigan, for approval to acquire 100 per 
cent of the voting shares (1 ess directors* 
qualifying shares) of National Bonk of 
Southfield, Southfield. Michigan. 
Northwest B*n corporation. Minneapolis. 

Minnesota, for approval to acquire 90 per 
cent or more of the voting share* of First 
National Bank of Ottumwa. Ottumwa. 
Iowa 

To Expand a Bank Holding Company 
Pursuant to Section 4(c) <8> of the Bank 
Holding Company Act of 1956. 

DELAYED 

Pay ship Banks. Inc.. Miami Beach, Porlda. 
notification of Intent to engage in dr noro 
activities (acting aa agent for the sole of 
credit life and credit accident and health 
Insurance and other credit related Insur¬ 
ance that is directly related to extensions 


of credit hy the bank holding company 
and. or Its banking and non-banking sub¬ 
sidiaries) at offices in Tallahassee. Mel¬ 
bourne. Orlando. Tavares. Sanford. Kis¬ 
simmee. Titusville. Ormond Beach. Cres¬ 
cent City. Arcadia. Tampa, Luu, Mulberry. 
ZephyrhUis, Fort Meade. Hialeah. Miami. 
Coral Oables. St. Petersburg, Jacksonville. 
Boynton Beach, West Paim Beach. Fort 
Myers. Punts Oorda. all located In Porlda, 
through a subsidiary. Scaforth. Inc., 5401 
Went Kennedy Blvd, Tampa Porlda 
(listed on H.2 No. 50. 1970 os Received> 
and at We»t Bay Street. Davenport. 120 
South Lake Shore Way. Lake Alfred, and 
Jone» Avenue at flth Street. Haines City, 
all located in Porlda, through a subsidiary. 
Scaforth Iuc. tiUted on H2 No. 51. 1970 
os Received* <12/30/701 • 

FB MTOI 

Fust Pennsylvania Corporation, Philadelphia. 
Pennsylvania, notification of intent to en¬ 
gage In cfc noro activities (making. Acquir¬ 
ing, or servicing for Its own account or 
for the account of others, loans or other 
extension* of credit In particular com- 
merlcal lending related to lease transac¬ 
tion!* and conditional sales financing) at 
Centef Square West. 16th and Market 
Streeu. Philadelphia. Pennsylvania, 
through its subsidiary. Plr*t Pennsylvania 
Lear mg Inc. (12/30/76) * 

NBC Co.. Lincoln, Nebraska, notification of 
Intent to continue to engage in de novo 
activities (conducting the business of an 
Industrial loan and investment company 
including Issuance of Interest bearing sav¬ 
ings certificates and the making of loans, 
l nr hiding consumer loans, commercial 
loans, and real estate mortgage loans) 
through a subsidiary. Mutual Savings Com¬ 
pany and (acting as an Insurance agent 
In the sale of credit life and accident In¬ 
surance directly related to extensions of 
credit by company’s subsidiary. Mutual 
Saving** Company for the purposes of 
assuring the repayment of extensions of 
credit In the event of death or disability 
of the borrower) through a subsidiary. 
NBC Credit Insurance Agency. Inc. Such 
activities will be conducted at the south¬ 
west corner of 40th A South Streets. 
Lincoln. Nebraska (12/31/76) 1 

Mercantile Tyxas Corporation. Dallas, Texas, 
notification of Intent to engage In de novo 
activities (making or acquiring, for Its own 
account or for the account or others, loans, 
or extensions of credit including the fol¬ 
lowing: "consumer credit” loans; accounts 
receivable of a bank in connection with 
purchases made by holders of credit cords 
Issued by that hank: loans secured by lions 
on Improved real estate and payable In a 
lump sum at maturity: Interim loans to 
finance the construction of Industrial, 
commercial, residential, or form building: 
short-term commercial loans made for 
business or commercial purposes generally 
payable within 90 days; loans made to 
finance the acquisition or carrying of ac¬ 
count* receivable or Inventory' by mer¬ 
chants and dealers; retail installment 
paper originated by dealers or other sellers 
of goods or services and purchased by a 
bank; equipment leases executed in financ¬ 
ing transactions In which a bank’* property 
has been purchased for the purpose of 
leasing It to a customer: certificates of 
deposit issued by a bank having maturities 
ranging from 30 to 270 days: mortgage 
warehousing loan* generally secured by 
pledges of the mortgage notes and ordi¬ 
narily held for one year or less; equip¬ 
ment financing loan* made by businesses 
secured by personal property and generally 
repayable In Installment* over a one-to- 
ftve year period; income-producing mineral 


Interest loans secured by income-producing 
mineral interest generally repayable In In¬ 
stallments over a three-to-seven year 
period; repurchase agreements with finan¬ 
cial Institutions involving money-market 
and other Investments In short-term secu¬ 
rities either on a direct Investment or on 
a repurchase basis) at 1704 Main Street. 
Dallas. Texas (12/30/76) 1 
Fremont Bon corpora Hen. Fremont. Cali¬ 
fornia. notification of Intent to engage In 
de novo activities (acting as investment or 
financial adviser including providing port¬ 
folio and Investment advice to any person) 
at 39150 Fremont Boulevard. Fremont. 
California (12/30/76) • 

Security Pacific Corporation. Los Angeles, 
California, notification of intent to engage 
In de novo activities (the financing of per¬ 
sonal property and equipment and real 
property and the leasing of such property 
or the acting a* an agent, broker, or adviser 
In the leasing and/or financing of such 
property where at the Inception of the 
initial lease the effect of the transaction 
(and, with reaped to governmental entitle* 
only, reasonably anticipated future trans¬ 
actions) will yield a return that will com¬ 
pensate the lessor for not less than the 
lessor’s full Investment In the property 
plus the estimated total coat of financing 
the property over the term of the lease and 
the Servicing of such financing and or 
leases) at Suite 206. The Weber Building. 
9420 Annapolis Road. Unham, Maryland, 
through Its subsidiary, Security Pacific 
Leasing Corporation (12/30/76) 1 
Security Pacific Corporation. Los Angeles, 
California, notification of Intent to engage 
in de novo activities (the origination and 
acquisition of mortgage loans Including 
development and construction loons on 
multi-family and commercial properties, 
for Its own account or for the sale to other* 
and servicing of such loon* for others) at 
20370 Tower Center Lane. Cupertino. Cali¬ 
fornia. through Its subsidiary. Security 
Pacific Mortgage Corporation (12/27/70)* 
Security Pacific Corporation. Los Angeles, 
California, notification of Intent to engage 
In de novo activities (the origination and 
acquisition of mortgage loans including 
development and construction loan* on 
multi-family and commercial properties, 
for its own account or for the sale to others 
and the servicing of such loans for others) 
at 3735 Main Street, Riverside, California, 
through Its subsidiary. Security Pacific 
Mortgage Corporation (12/27/76) * 

• • • • • 

To Expand a Bank Holding Company 
Pursuant to Section 4<c> (12) of the Bank 
Holding Company Act of 1956. 

irruixB) 

Chicago Helicopter Industries, Inc., Chicago. 
Illinois, notification of intent to acquire 
through a wholly-owned subsidiary to be 
formed the operating division known as 
•'Steel Packaging Division—8t. Louis Re¬ 
gion**. of N.L. Industries. Inc.. New York 
(12/28/76)* 

. Applications Received 

To Establish a Domestic Branch Pur¬ 
suant to Section 9 of the Federal Reserve 
Act. 

Dutchess Bank and Trust Company, Pough¬ 
keepsie, New York. Branch to be estab¬ 
lished at the Southwest corner of Mill and 
Oarden Street*. City of Poughkeepsie, 
County of Dutchess. 


*4(0(8) and 4<o)(12) notifications proc¬ 

essed by Reserve Bank on behalf of the Board 
of Governor* under delegated authority. 
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Th« Provident Bank. Cincinnati. Ohio. 
Branch to bo <*tabli*he<l at Madiaon and 
Michigan Avenue, Cincinnati, Hamilton 
County. 

The Central Truut Company cd Canal Wln- 
cheater. Canal Winchester, Ohio. Branch to 
b© nstabllahed at 8 South High Street, 
Can il Winchester, Franklin County, 
nmt Virginia Bank. Falla Church, Virginia. 
Branch to be astahllnhed at Braddock and 
Twiuhrooke Roads, Fairfax County. 

The Dc Kalb Bank. Do Kalb. Iilinol* Branch 
to be eatablfehed at 1602 8ycamoce Road. 
He Kalb 

• • • • • 

To Establish an Overseas Branch of a 
Member Bank Pursuant to 8ect!on 25 of 
the Federal Reserve Act. 

Manufacturers Hanover Truot Company, New 
York. Now York: Branch—Milan, Italy 

• • • • • 

TO Form a Bank Holding Company 
Pursuant to Section 3<a) <1) of the Bank 
Holding Company Act of 1956. 

Banco Union. CA-. Caracas, Vencvueia, for 
approval to acquire indirectly 25 percent 
of the voting shore* of Union Chelsea Na¬ 
tional Bank, Now York, New York, the 
rucceeftor by absorption to Chelsea National 
Bank. New York. New York. 

Coneorclo Financlero Union, 8A.. Carcaras, 
Veneasuela, for approval to acquire in¬ 
directly 75 per cent of the voting shares of 
Union Chelsea National Bank. New York. 
Now York the successor by absorption to 
Chelsea National Bank. New York, New 
York. 

Union International Corporation, Wilming¬ 
ton, Delaware, for approval to acquire di¬ 
rectly 100 per cent of the voting share* of 
Union Chelsea National Bank, New York, 
New York, the successor by absorption to 
Chelsea National Bank. New York. New 
York. 

Formeri Ban rah ares. Inc , Bardinsbiirg. Ken¬ 
tucky, for approval to acquire 80 per cent 
of the voting shares of The Farmers Bank, 
Hardlmburg. Kentucky 

• • • • • 

To expand n Bank Holding Company 
Pursuant to Section 3(a> (3) of the Bank 
Holding Company Act of 1956. 

Republic of Texas Corporation. Dallas Texas, 
for approval to acquire 100 per rent of 
the voting shares (less dlNoton' qualify¬ 
ing shares) of Dallas National Bank In 
Dallas, Dallas. Texas 

• iii* 

To Expand a Bank Holding Company 
Pursuant to Section 4(c> <8) of the Bank 
Holding Company Act of 1956. 

Chemical New York Corporation. New York. 
New York, notification of Intent to engage 
in dr noi'O activities (operating as an in¬ 
dustrial bank In the manner authorised by 
the laws of the State of Colorado Includ¬ 
ing: making direct loans, purchasing sales 
finance contracts and such other exten¬ 
sions of credit ss would be mode or ac¬ 
quired by an Industrial bank: providing, 
at the election of debtors of said industrial 
bonk, group credit life and group accident 
and health insurance directly related to 
such extensions of credit; and receiving 
time savings deposits) at 2778 Canyon 
Boulevard. Boulder, Colorado. 116 East 
Foothills Parkway. Fort OoUlns, Colorado, 
and 1005 29ih Avenue Court, Oreelcy. 
Colorado, through Its subsidiary. Sunamer- 
Ica Corporation and Its subsidiary. Sun Fi¬ 
nance and Loan Company (12/31/76).* 


Citicorp. New York, New York, notification of 
intent to relocate dr noco activities (the 
purchasing and servicing for its own ac¬ 
count consumer Installment sales finance 
«*ontracts; and acting ss broker for the 
sale of consumer credit related Ilf ©/acci¬ 
dent and health insurance and consumer 
credit related property and casualty insur¬ 
ance on purchased consumer installment 
sales finance contracts, said Insurance will 
only he offered when such transactions are 
the equivalent of direct extensions of con- 
Humer credit by the subsidiary; If this pro¬ 
posal is effected, the subsidiary will offer 
to sell insurance as follows: group credit 
life/accldent and health insurance to cover 
the outstanding balances on consumer 
Installment sales finance contracts to obli¬ 
gators, singly or jointly, with their spouses 
or cosigner* In the cose of Ufe coverage In 
the event of death, or, to make the con¬ 
tractual monthly payments on consumer 
installment sales finance transactions in 
the event of the obligators* disability to the 
extent permissible tinder applicable State 
Insurance law* and regulations; Individual 
casualty insurance on personal property 
subject to security agreements) from 11050 
Airline Drive, Houston. Texas to 12400 1-46 
at Greens Road, Houston. Texas, through 
Us subsidiary. Nationwide Financial Cor¬ 
poration (12/28/76).■ 

Fidelity Union Bon corporation, Newark, New 
Jersey, notification of Intent to engage in 
dr novo activities (the business of making 
loans in the present maximum amount of 
55.000 00 or less under the provisions of the 
Pennsylvania Ccmmmer Discount Company 
Act; and making available to customers, 
credit life Insurance and disability insur¬ 
ance covering the unpaid balance of loans 
outstanding and fire and theft Insurance to 
protect household goods held as collateral 
during the periods of credit extensions) 
at Valmont Shopping Center, Route 93. 
West Hare I ton. Lure rue County, Pennsyl¬ 
vania. through its subsidiary. Suburban Fi¬ 
nance Company and Its subsidiary. Sentry 
Consumer Discount Company (12/29/76).* 

Financial Services Corporation of the Mid¬ 
west, Rock Island. Illinois, notification of 
intent to engage in dr noto activities 
(making or acquiring, for Its own account 
secured and unsecured installment loans 
and other extensions of credit Including 
through acceptance of drafts primarily to 
individuals, and selling participations in 
but not acting as underwriter, agent, or 
broker with respect thereto group credit 
life and credit health and accident insur¬ 
ance coverage directly related to such loans 
and other extensions of credits) at 821 15th 
Avenue. Rast Moline. Illinois through its 
subsidiary. FB.C. Money 8b ope, Inc 
(12/22/76)* 

National Detroit Corporation. Detroit, Michi¬ 
gan. notification of intent to engage in de 
novo activities (making, acquiring, and 
servicing for its own account and for the 
account of others, mortgage loons and 
other extensions of credit in connection 
with the purchase, development and/or 
improvement of real property and all ac¬ 
tivities incidental thereto) at 716 R&st 
Front Street. Traverse City, Michigan, 
through Its subsidiary, NBD Mortgage 
Company (12/10/76)* 

Northern States Bancorporation, Inc.. De¬ 
troit, Michigan, notification of intent to 
relocate dr novo activities (mortgage bank¬ 
ing activities by originating residential, 
commercial and industrial mortgage loans 


• 4(c) (8) and 4(c) (12) notification* proc¬ 
essed by Reserve Bank on behalf of the 
Board of Governors under delegated 
authority. 


for Its own account but principally for 
*ole to others, servicing such loans for 
others, and acting as an investment or a 
financial adviser to the extent of serving 
as the advisory company for a mortgage or 
real estate Investment trust) from 717 
South Grand Traverse Street, Flint, Michi¬ 
gan to O 3306 W. Corunna Road, Flint. 
Michigan, through IU subsidiary, Kelly 
Mortgage Investment Company (12/28/76)* 
runners Ban enhance. Inc.. Hardlnxburg, Ken¬ 
tucky. for approval to acquire the bjwcUi of 
Farmers Insurance Agency (previously op¬ 
erated as the Bennett Insurance Agency). 
Ifardinnburg. Kentucky. 

• • • • • 
Reports Received 

Proxy Statement (Special Meeting) 
Filed Pursuant to 8ection 14(a) of the 
Securities Exchange Act. 

Union Trust Company of Wildwood, 
Wildwood, New Jersey. 

Petitions foe Rulemaking 

None. 

Board of Governors of the Federal 
Reserve System, January 14,1977. 

Griffith L. Garwood, 
Deputy Secretary of the Board 
1FR Doc 77-1915 Filed 1-10-77.8:45 anil 


DEPARTMENT OF HEALTH. 
EDUCATION. AND WELFARE 

Federal Council on the Aging 

COMMITTFE ON THE ECONOMICS OF 
AGING 

Meeting 

The Federal Council an the Aging wax 
established by the 1973 amendments to 
the Older Americans Act of 1965 (Pub. 
L 93-29) for the purpose of advising the 
President, the Secretary of Health. Edu¬ 
cation. and Welfare, the Commissioner 
on Aging, and the Congress on matters 
relating to the special needs of older 
Americans. 

Notice is hereby given pursuant to Pub. 
L. 92-463 that the FCA Committee on 
the Economics of Aging will meet on 
February 14. 1977 from 1 pm. to 5 pm., 
and on February 15, 1977 from 9:00 am. 
to 3 pm., in Room 3131 HEW North 
Building, 330 Independence Ave., S.W. 
Washington. D.C. 30201. The Agenda will 
consist of: Status of Asset Project; Up* 
date on Access of Minorities to Subsi¬ 
dized Housing; Discussion of Establish' 
merit of Social Security Advisory Com¬ 
mittee; Review of FCA Actions on Health 
Care for the Elderly and Review of 1977 
FCA Work Plan and approximate com¬ 
pletion date. 

This meeting will be open for public 
observation. Further information on the 
Council may be obtained from: Cl eon ice 
Tavani. Executive Director. Federal 
Council on the Aging. Washington. D C 
20201. telephone: (202) 245-0441. 

CLEomcE Tavani, 
Executive Director, 
Federal Council on the Aoino 

January 13, 1977. 

|FR Doc.77-1836 File*! 1 19-77:8 46 am} 
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SENIOR SERVICES COMMITTEE 

Meeting 

The Federal Council on the Aging was 

la Wished by the 1073 amendments to 
the Older Americans Act of 1965 (Pub. I* 
93-29) for the purpose of advising the 
President, the Secretary of Health. Edu¬ 
cation. and Welfare, the Commissioner 
on Aging, and the Congress on matters 
relating to the sj>ectal needs of older 
Americans. 

Notice is hereby given pursuant to Pub. 
U 92-463 that the PCA Senior Services 
Committee will meet on February 15- 
16. 1977. from 9:00 ajn. to5 pm. in Room 
3131 HEW—North Building. 330 Inde¬ 
pendence Ave.. 8.W. Washington. D.C. 
20201. The agenda will consist of: Review 
of FCA Actions on Health Care for the 
Elderly: Development of FCA Activities 
on Systematizing Federal Services and 
Benefits for the Elderly; Review' of As¬ 
pects of FCA Frail Elderly Project; Sta¬ 
tus of National Meals on Wheels Legis¬ 
lation and Review of 1977 FCA Work 
Plan. 

This meeting will be open for public 
observation. 

Further information on the Council 
may be obtained from: Clcouice Tavani, 
Executive Director, Federal Council on 
the Aging. Washington. DC. 20201. tele¬ 
phone: (202) 245-0441 

Jahtahy 13, 1977. 

Cleonicc Tavani. 

Executive Director. 

Federal Council on the Aoina. 

|FK Doc 77-1 §37 FUod 1-10 77.8:45 am| 


Office of Education 
EMERGENCY SCHOOL AID ACT 

Interpretation Regarding Desegregation 
Plans 

The purpose of this notice is to clarify 
for local educational agencies ("LEA‘s'* > 
seeking financial assistance under the 
Emergency School Aid Act <**E8AA": 
Title VII of Pub. L. 92-318. as amended 
<20 U.S.C. 1601-1619)) with respect to 
the characteristics of plans for "desegre¬ 
gation” as that term is used in section 
706(a)(1) (A> of the statute. 

Background 

Section 706(a)(1)(A) authorizes fi¬ 
nancial assistance to a local educational 
agency which is implementing a plan— 

(i) Which has been undertaken pursuant 
to a final order Issued by a court of the 
United Stated or a cout of any State, or any 
other State agency or official of competent 
Jurisdiction, and which require* the de¬ 
segregation of minority group tegregated 
children or faculty In the elementary and 
secondary school* of auch agency • • •; or 

(U) Which ha* been approved by the Sec¬ 
retary (of UEW) aa adequate under Title VI 
of the Civil Rights Act of 1964 for the de¬ 
segregation of minority group tegregated 
children or faculty in *uch schools • • • 
(Italic supplied.) 

Program regulations adopted under the 
ESAA define "desegregation", at 45 CFR 
185.62. as follows: 


(It) TTve term "desegregation** means the 
assignment of children or faculty to public 
schools and within such schools without 
regard to their membership in a minority 
group, but ‘desegregation** does not mean 
the assignment of sudh persons to or within 
public schools in order to overcome racial 
imbalance. 

Information sought by local educa¬ 
tional agencies indicates that there re¬ 
mains some uncertainty as to whether 
particular plans are "desegregation” 
plans within the meaning of these statu¬ 
tory* and regulatory provisions. Questions 
have arisen as to the applicability of 
these provisions in the case of LEA’s im¬ 
plementing plans to improve the quality 
of educational services to minority group 
children where no finding of illegal con¬ 
duct respecting those children has been 
made, or plans undertaken in response 
to a finding of Illegal conduct (particu¬ 
larly violations of Title VI of the Civil 
Rights Act of 1964) other than the il¬ 
legal separation of minority group chil¬ 
dren or faculty from their nonminority 
group counterparts. Therefore, the Com¬ 
missioner has determined that publica¬ 
tion of an Interpretation of section 706 
'a)(l)<A> will aid LEA’s in assessing 
their eligibility for ESAA assistance, and 
will help to ensure the uniform adminis¬ 
tration of programs under the ESAA 
throughout the country. 

INTEEPRETATION 

1. It Is the Commissioner's interpre¬ 
tation that a plan for the "desegrega¬ 
tion of minority group segregated chil¬ 
dren or faculty” under section 706(a)(1) 
(A), unlike other qualifying plans de¬ 
scribed In section 706(a). must arise out 
of a legal obligation to remedy illegal 
conduct. This reading of the statute is in 
accord with the distinction, in the above- 
quoted regulatory definition of "desegre¬ 
gation". between assignments without 
regard to minority group membership 
("desegregation”) and assignments to 
overcome racial Imbalance <not "deseg¬ 
regation"). It is. furthermore, consist¬ 
ent with the legislative history of the 
statute. The House Report on the bill 
which became the ESAA (H R 2266.92nd 
Cong.) states as follows regarding 
categories of eligibility: 

The first category of eligibility Include* 
those district* Implementing plans to de¬ 
segregate or integrate under mandate from 
Federal or State court* or from the Depart¬ 
ment of Health. Education, and Welfare 
(under authority of UUe VI of the Civil 
Rights Act of 1964). (H-R Rep No. 92 576, 
92nd Cong , lot 8e«&. 12 (1971): Italics sup¬ 
plied.) 

The report on the Senate counterpart to 
the same bill (S. 1557. 92nd Cong.) also 
makes that point in the following lan¬ 
guage: 

In ascertaining the eligibility of any local 
educational agency on the bask* of Its Im¬ 
plementation of a plan in compliance with 
the categories provided In (clause* (I) and 
(II) of section 706(a) (1) (A) |. the end re¬ 
quirement of the plan and the origin of the 
requirement must be considered. (Sen. Rep. 
No. 92-61. 92nd Cong.. 1st Qtm 35 (1971); 
Italics supplied.) 


For these reasons, the Commissioner 
will consider as a 'desegregation 1 ' plan 
under section 706(a)(1)(A) (i> or (ID 
only a plan which is premised on a find¬ 
ing of illegal conduct, and which consists 
of the steps required by the pertinent 
court, agency, or official to remedy that 
illegal conduct. In particular, a plan 
under clause (il) of thAt section, relating 
to UUe VI of the Civil Rights Act of 1964. 
will be deemed to include only steps ap¬ 
proved as adequate to remedy a viola¬ 
tion of that statute. Where an LEA has 
not violated tiUc VI. it mast look to other 
provisions of section 706(a) as a basis for 
Its eligibility for ESAA assistance <20 
U JSC. 1605(a)(1)(A)) 

2. In addition, the Commissioner in¬ 
terprets the phrase "desegregation of 
minority group segregated children or 
faculty" in section 706(a)(1)(A) to refer 
to the reassignment of children or 
faculty in order to overcome the illegal 
separation of minority group children 
or faculty from their nonminority group 
counterparts In a local educaUonal 
agency's schools. Under this interpreta¬ 
tion the terms "desegregation" and 
"segregated" in the quoted phrase are 
given the meanings they are understood 
to have in ordinary usage, and meanings 
which are in accord with the regulatory 
definiUon of "desegregation" set out at 
45 CFR 185.02<k>. This interpretation is 
also consistent with expressions of the 
Congressional purpose in enacUng the 
statute The House report on H R, 2266 
states as follows: 

The rationale for Uie reported bill la best 
expressed In the President** word* "ThU Art 
deal* Bpeclflcally with problem* which arUe 
from racial separation, whether deliberate 
or not. and whether past or present." 

(HR Rep No. 92-570. 92d Cong.. !»t 
Sen%s 3 (1971): emphasis supplied.) 

< Undeliberate separation Is treated In thl* 
bill, and In the statute as enacted. In provi¬ 
sion* dealing with plans affecting "minority 
group Isolation".) 

The Senate report on S. 1557 indicates 
that a similar need was addressed by that 
bill: 

Whether or not it U deliberate, racial, 
ethnic, and socio-economic separation in our 
school* and school systems have serious and 
often irreparable adverse effect* on the edu¬ 
cation of all children, be they from deprived 
or from advantaged background*. (Sen. Rep 
No. 92-61. 92d Cong. 1st Seas 6 (1971): 
emphosts supplied.) 

In the light of this legislative history, 
as well as the language of the statute, 
the Commissioner will consider as a "de¬ 
segregation" plan under section 706(a) 
(1) (A) CD or (ii) only those plans, or 
parts of plans, which provide for the re¬ 
assignment of Illegally separated chil¬ 
dren or faculty to or within the schools of 
a local educaUonal agency. 

(20 U8C 1605(a)(1)(A)) 

Effective Date 

Pursuant to section 431 (d) of the Gen¬ 
eral Education Provisions Act, as 
amended (20 UJS.C. 1232(d)), this docu¬ 
ment has been transmitted to the Con¬ 
gress concurrently with Its publication tn 
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the Federal Register, and becomes effec¬ 
tive on the forty-fifth day following 
transmission, subject to the provision In 
section 431(d) concerning Congressional 
action and adjournment. 

Dated: January 17.1977. 

Edward Aguirre. 

United States Commissioner 
of Education 


Approved: 

Virginia Y. TrotVer. 

Assistant Secretary for Educa¬ 
tion. 

|FR Doc .77-1871 Filed 1-19-77:8:46 Am) 


Public Health Service 
QUALIFIED HEALTH MAINTENANCE 
ORGANIZATIONS 
Listing 

Notice is hereby given, pursuant to 42 
CFR 110.605. that in the month of De¬ 
cember 1976 the following entities have 
been determined to be qualified health 
maintenance organizations under section 
1310(d) of the Public Health 8ervice Act 
(42 U.8.C. 300e-9(d)). 

Lmr or Qoaijtixd ntAt.ru Maintkwamc* 
Organizations 


Rome, addroo*. service area, and date of 
qualification (Prcopcrailonal qualified health 
maintenance organleatlotui: 42 CFR 110.603 
<«>) 

1. Capital Area Community Health Flan. 
Inc.. Box 1894. 146 State BVrecU Albany. New 
York 12201. Service area aa follow*: 


Albany County 


Albany City 
Berne Town 
Bethlehem Town 
Ooeymana Town 
Cohoes City 
Colonic Town 
Green Island Town 


Guilder!and Town 
Knox Town 
New Scotland Town 
RexueeUenrlllc Town 
WalerWlet City 
Westerlo Town 


Rensselaer County 


Brunswick Town 
East Greenbuah 
Town 

Orafton Town 
Nassau Town 
North Green hush 
Town 

Sara toy o 

Balls ton Town 
Charlton Town 
CUfton Park Town 
Galway Town 
Half moon Town 
Malta Town 
Mechanlcvilte City 


Pitta town Town 
Poes ten kill Town 
Rensselaer City 
Sand Lake Town 
ftchigh Hooke Ttnro 
Schodack Town 
Troy City 

County 

Milton Town 
Saratoga Town 
Saratoga Spring? 
City 

Stillwater Town 
Waterford Town 


Schenectady County 


Duanosburg Town Prince town Town 

Glen rule Town Rotterdam Town 

Ntakayuna Town Schenectady City 

Date of Qualification: December 6. 1976. 


2. Central Esftcx Health Plan, 715 Park 
Avenue. East Orange, New Jersey 07017. 
Service area: Essex County communities 
of: 


Belleville 
Bloomfield 
CaldweU 
Cedar Grove 


Gael Orange 
Eimex Fell* 
Fairfield 
Glen Ridgr 


Irvington 

Living* ton 

Maplewood 

MUIburn 

Montclair 

North CaldweU 

Nutlcy 


Orange 
Roaeland 
South Orange 
Verona 

Went CaldweU 
West Orange 


Date of Qualification. December 26, 1976, 


Files containing detailed Information 
regarding the qualified health mainte¬ 
nance organizations will be available for 
public inspection between the hours of 
8:30 am. and 5:00 p.m., Monday through 
Friday, at the Office of Quality Stand¬ 
ards. Office of the Assistant Secretary for 
Health. Department of Health, Educa¬ 
tion and Welfare, Room 14A-27. Park- 
lawn Budding. 5600 Fishers Lane, Rock¬ 
ville, Maryland 20857. 

Questions about the review process or 
requests for information about qualified 
health maintenance organizations 
should be sent to the same office. 


Dated: January U, 1077. 


John A. O’Uogrkr, 
Actino Director. 
Office of Quality Standards 

January 12. 1977. 

| FR Doc.77 1821 Filed l-19-77;8:45 am | 


Social Security Administration 

SECRETARY OF HEALTH. EDUCATION. 
AND WELFARE DEPARTMENT 

Redelegations of Authority Pertaining to 
the Reimbursement of Suppliers of End- 
Stage Renal Disease Services Under the 
Medicare Program, and to the With¬ 
drawal of Approval of Medicare Cover¬ 
age of Such Suppliers of Services 

Correction 

In FR Doc. 37112, appearing at page 
55242 In the issue of Friday. Decem¬ 
ber 17. 1976. on page 52243, in the 
ninth line, In the first column, follow¬ 
ing the words “subsection (g>”. delete 
the words “of section (g)'\ 


DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

CHIEFS. LANDS SECTION AND MINERALS 
SECTION, BRANCH OF LANDS ANO 
MINERALS OPERATIONS. CALIFORNIA 

Rodelegation of Authority 

1. Pursuant to the authority contained 
in 8ection 2.1 and Part HA of BLM Order 
NO. 701 (29 FR 10526, July 29, 1964), as 
amended, the following authority is here¬ 
by delegated to the Chief, Lands Section, 
and Chief, Minerals Section, to take ac¬ 
tion on the following matters: 

A. Chief . Lands Section. 8ectlon 2.2(b), 
2.2<k>, 2.3(a) authority limited to Sec¬ 
tion 1.3(a)(1) of Part I of BLM Order 
No. 701, 2.3(c). Subject to receipt of re¬ 
port from the State Director: 2.5(b) and 
2.5(c). Subject to classification action by 
the 8tate Director where necessary: 2.9 
(a). 2.9(b). 2.9(c). subject to approval of 
color-of-title or claim of right by the 
Regional Solicitor. 2.9(d) subject to title 
approval by the Regional Solicitor and 
subject to Part 1.0(b)(4) where the se¬ 
lected lands appraised value exceeds 


$260,000, 2.9(e), 2.9(f), 2.9 (h> through 
(n), inclusive. 2.9 (p) through <s), inclu¬ 
sive, 2.9(u), 2.0<x). 24)(y). 

B. Chief , Minerals Section. Sections 
2.2(b). 2.3(a) authority limited to Sec¬ 
tion 1.3(a)(1) of Part I of BLM Order 
No. 701, 2 3(c). 2.6(a) through (1). in¬ 
clusive. 2.6(n) authority does not Include 

(1) functions pertaining to geothermal 
deposits that involve approval or execu¬ 
tion of unit or cooperative agreements, 
communiUzating agreements, operating, 
drilling, or development contracts, and 

(2) functions relating to the grant, ap¬ 
proval, or termination of the waiver, sus¬ 
pension. or reduction of rental or mini¬ 
mum royalty, the reduction of royalty, 
suspension of operations, or production 
under a lease. 

2. The Chief. Branch of Lands and 
Minerals Operations, may, at his discre¬ 
tion, personally exercise any authority 
hereby delegated to the Chief, Lands 
8ccUon. and the Chief, Minerals Section. 

3. The authority delegated in para¬ 
graph 1 above may not be redelcgated. 
but the Chief of each section may, by 
written order, designate any qualified 
employco of that section to perform the 
functions of the position in 8n acting ca¬ 
pacity. In the Chief’s absence. Such order 
will be approved by the Chief. Branch of 
Lands and Minerals Operations. 

4. Effective date. ThLs redelegation will 
become effective immediately January 
21. 1977. 

Charles R. Knight, 

Chief , Division of 
Technical Services 

Approved: January 13. 1977 
Ed Hastxy. 

State Director. 

I FR Doc.77-1030 Filed 1-19-77:8:46 Am] 


NEVADA 

Airport Lease Applications 

January 13, 1977 

1 Notice is hereby given that pursuant 
to the Act of May 24,1928 (49 U.8.C. 211- 
214), Max D. Pierson, has applied for air¬ 
port leases on the following lands: 

Mount Diablo Mbidun. Nkvaoa 


T. 16 N.. R. 21 S„ 

Sac, 22;8WUNW*.8*i; 

Sec 27. N%NK%; 

T 16 N., R. 22 E. (partially uuMirveycd) 

See. 16. NK»4.8*4; 

Sec 20, NVi. 8W*4, N*4SK%. SW^BF-V 
SW&SEttSEK. NV*SE%8E»4; 

Sec. 29. NH. W»/.sw V 4 : 

Sec. 30. N%. 8*48WNE*48W^. 8B|4 

2. The purpose of this notice is to in¬ 
form the public that the filing of these 
applications segregate the described pub¬ 
lic lands from all other forms of appro¬ 
priation under the public land laws. 

3. Interested persons desiring to ex¬ 
press their views should promptly send 
their comments together with their name 
and address to the District Manager, 
1050 E. Williams, Carson City, Nevada 
89701. 

Charles Hancock, 
Acting Chief. 

Division of Technical Service *. 

I FR Doc.77-1908 Filed 1-19-77; 8:46 ai») 
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NEVADA 

Airport Loose Application 

January 13. 1377. 

1. Notice U hereby given that pursu¬ 
ant to the Act of May 24. 1428 (49 UAC. 
211-214). Chester Ox borrow has applied 
for an airport lease on the following 
land: 

Mount Diablo Mtoitjian. Nevada 

T. I N . R . 08 EL. 

Sec. 36. SE14NK148BK' 

2. The purpose of this notice Is to in¬ 
form the public that the filing of this 
application segregates the described land 
from all other forms of appropriation un¬ 
der the public land laws. 

3. Interested persons desiring to ex¬ 
press their views should promptly send 
their comments together with their name 
and address to the District Manager. Bu¬ 
reau of Land Management. 4765 West 
Vegas Drive. Box 5400, Las Vegas. Nevadu 
89102. 

CHARt.es Hancock. 

Acting Chief. 

Division of Technical Services 

[FR Doc.77-1320 lulled 1-13-77:8:45 ami 


[KM 29478 and 296391 

NEW MEXICO 
Applications 

January 11. 1977. 

Notice is hereby given that, pursuant 
to section 28 of the Mineral Leasing Act 
of 1920 (30 U.S.C. 185). as amended by 
the Act of November 16. 1973 (87 Stat. 
576). El Paso Natural Gas Company has 
applied for two 4 Vi-inch natural gas 
pipeline rlghts-of-way across the follow¬ 
ing lands: 

Nr.w Mexico PntHosrw. Mkiuoun. 

New Mkxioo 

T 20 a. R 27 R. 

Sec. 28. and SW%SK%; 

Sec 29. SEV48WU and SEVi8K%: 

Sec 33, NW % NEK 
T. 31 S.. R. 27 R.. 

8ec 33. NV4NBK: 

Sec. 34, NWKNW',;. 

These pipelines will convey natural 
gas across 1.956 miles of national re¬ 
source lands in Eddy County. New 
Mexico. 

The purpose of this notice is to inform 
the public that the Bureau will be pro¬ 
ceeding with consideration of whether 
the applications should be approved, and 
if so. under what terms and conditions. 

Interested persons desiring to express 
their views should promptly send their 
name and address to the District Man¬ 
ager. Bureau of Land Management. P.O. 
Box 1397. Roswell. New Mexico 88201, 

Feed E. Padilla, 

Chief. Branch of 
lAnd* and Minerals Operations . 

|FR Doc.77-1909 PUM l-!9-77;8:4S am) 


|NM 29304] 

NEW MEXICO 
Applications 

January 11. 1977. 

Notice is hereby given that, pursuant 
to section 28 of the Mineral Leasing Act 
of 1920 (30 U.S.C. 185), as amended by 
the Act of November 16. 1973 ( 87 Stat. 
576). Southern Union Gathering Com¬ 
pany has applied for twelve 2. 4. and 6- 
inch natural gas pipeline right-of-way 
across the following land: 

Nrw Mexico Principal Meridian. New Mexico 

T. SO N., R. 11 W , 

Sec I. loU 12, 13. 15. And 16: 

Sco 2. lots 6 and 6; 

Sec. 11, lota 2. 3. Mid 4; 

Sec 12. loU 2. 3. 4, 5. 7. and 11; 

Sec. 13. lota 3. 4, and 7; 

Sec. 14. lota 2. 5, and 6. 

This pipeline will convey natural gas 
across 4.998 miles of national resource 
land in San Juan County, New Mexico. 

The purpose of this notice is to inform 
the public that the Bureau will be pro¬ 
ceeding with consideration of whether 
the application should be approved, and 
if so. under what terms and conditions. 

Interested persons desiring to express 
their views should promptly send their 
name and address to the District Man¬ 
ager. Bureau of Land Management. P.O. 
Box 6770, Albuquerque. New Mexico 
87107. 

Fred E. Padilla, 
Branch of 

Lands and Minerals Operations. 

I PR Doc 77-1910 Plied 1-19-77:8 45 »m| 


(NM 29535 and 295361 

NEW MEXICO 
Applications 

January 11. 1977 

Notice is hereby given that pursuant 
to section 28 of the Mineral Leasing Act 
of 1920 (30 U.S.C. 185). as amended by 
the Act of November 16. 1973 ( 87 Stat. 
576). Continental Oil Company has ap¬ 
plied for two 4-inch natural gas pipeline 
rights-of-way across the following 
lands: 

Nrw Mexico Principal Meridian. 

Nrw Mexico 

T 18 8., R 31 E. 

See, 20. SEViSW V* and SW » t SE«.i; 

T. 19 a. R 31 E-. 

8ec. 1. Iot3 emdS'^NW *. 

These pipelines will convey natural 
gas across 0 695 miles of national re¬ 
source lands in Eddy County. New* 
Mexico. 

The purpose of this notice Is to in¬ 
form the public that the Bureau will be 
proceeding with consideration of whether 
the application should be approved, and 
If so. under what terms and conditions. 

Interested persons desiring to express 
their views should promptly send their 


name and address to the District Mono- 
ger. Bureau of Land Management, P.O. 
Box 1397. Roswell. New Mexico 88201 

Fred E. Padilla, 

Chief. Branch of 
Lands and Minerals Operations. 

|FR Doc.77-1911 Filed 1-19-77:8:45 nm| 


fNM 29548] 

NEW MEXICO 
Application 

January 13, 1977. 

Notice is hereby given that pursuant 
to section 28 of the Mineral Leasing Act 
of 1920 (30 U.S.C. 185). as amended by 
the Act of November 16, 1973 (87 Stat. 
576(. Norhem Natural Gas Company has 
applied for one 4-inch natural gas pipe¬ 
line right-of-way across the following 
land: 

New Mexico Principal Meridian. 

New Mexico 

T 20 8 . R 37 R.. 

8«c.0, BSSW'*. 

This pipeline will convey natural gas 
across 0.287 miles of natural resource 
land In Lea County. New Mexico. 

The purpose of this notice is to inform 
the public that the Bureau will be pro¬ 
ceeding with consideration of whether 
the application should be approved, and 
if so. under what terms and conditions. 

Interested persons desiring to express 
their views should promptly send their 
name und address to the District Man¬ 
ager. Bureau of Land Management, P.O 
Box 1397. Roswell, New Mexico 88201. 

Raul E. Martinez, 

Acting Chief. Branch of 
Lands and Mineral Operations 

| FR Doc.77-1919 Filed 1-19-77:8:45 am| 


(OR 104&8-B] 

OREGON 

Order Providing for Opening of Public Land 
January 12, 1977. 

1. In an exchange of lands made under 
the provisions of the Act of July 31. 1939, 
53 Stat. 1144, the following land has 
been reconveyed to the United States: 

WtLiAurrrr Meridian 

T. 2 S . R. 0 K., 

S«C. 38 , & 4 SEV 

The area described contains 80 acres 
in Clackamas County and is adminis¬ 
tered under the policy of sustained-yield 
forest management which governs the 
administration of the revested Oregon 
and California Railroad lands. 

2. Subject to VAlid existing rights, the 
provisions of existing withdrawals, and 
the requirements of law- applicable to re¬ 
vested Oregon and California Railroad 
lruuK the land described in paragraph l 
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hereof is hereby open to operation of the 
public land laws, including the mining 
laws (Ch. 2. Title 30 U3C.) f and the 
mineral leasing laws. All valid applica¬ 
tions received at or prior to 10:00 a.ra„ 
February 17. 1977. shall be considered as 
simultaneously filed at that time. These 
received thereafter shall be considered in 
the order of filing. 

3. Inquiries concerning the land should 
be addressed to the Chief. Branch of 
Lands and Minerals Operations. Bureau 
of Land Management, P.O. Box 2965. 
Portland. Oregon 97208. 

Harold A. Bkrends. 

Chief. Branch of 
Lands and Minerals Operations. 

[PR Doc.77-1921 Piled 1-10-77.8:46 am| 


(Colorado 434J 

PARTIAL TERMINATION OF PROPOSED 
WITHDRAWAL AND RESERVATION OF 
LANDS 

January 10. 1976. 

Notice of a Forest Service. U S. De¬ 
partment of Agriculture application. 
Colorado 4436. for withdrawal and res¬ 
ervation of lands for public purposes 
was published as FR Doc. 68-9371, on 
page 11181 of the issue of August 7. 1968. 
The applicant agency has cancelled its 
application insofar as it affects the fol¬ 
lowing described lands: 

8xxtu Peincipai. Meridian 

T . 8 a. R. 78 W.. 

See. 26: Lot 1; 

Lot North 15 chain* of east 10 chains: 
Lot 8. South 5 chains; 

Lot 9, East 10 chains of South 5 chains: 
WftSBtf. 

The above area aggregates 150 acres. 
Therefore, purs uant to the regulations 
contained In 43 CFR, Port 2311, such 
lands will be relieved of the segregative 
effect of the above-mentioned applica¬ 
tion 30 days from the date of this notice. 

Alan D. Campbell. 

Acting Chief . 

Branch of Land Operations. 
(FR Doc.77-1679 Filed 1-19-77:8:46 am] 


PACIFIC OUTER CONTINENTAL SHELF 
OFFICE 

Approval of Outer Continental Shelf Official 
Protraction Diagram 

1. Notice is hereby given that, effec¬ 
tive January 21, 1977. the following OCS 
Official Protraction Diagram approved 
on the date indicated, is available, for 
information only. In the Pacific Outer 
Continental Shelf Office. Bureau of Land 
Management, Los Angeles. CA. In ac¬ 
cordance with Title 43. Code of Federal 
Regulations, this protraction diagram Is 
the basic record for the description of 
mineral and oil and gas lease offers in 
the geographic area It represents. 

O U T ER COimWOfTAL SffFLr OFFICIAL 
PROTRACTION DIAGRAM 

Description: Approval date 

SI 10-12.Dec. 6. 1976 


2. Copies of this diagram ore for sale 
at two dollars ($2.00) per sheet by the 
Manager. Pacific Outer Continental 
Shelf Office, Bureau of Land Manage¬ 
ment, 300 N. Los Angeles St.. Rm. 7127, 
Los Angeles, CA 90012. Checks or money 
orders should be made payable to the 
Bureau of Land Management. 

William E. Grant. 
Manager. Pacific Outer 
Continental Shelf Office. 

(PR Doc 77-1883 Filed 1-19 77;8:45 am] 


Geological Survey 

KNOWN GEOTHERMAL RESOURCES AREA 

Land Description; Lake City-Surprise Valley, 
California; Correction 

The following is a correction to the 
land description for the Lake City-Sur¬ 
prise Valley Known Geothermal Re¬ 
sources Area FR Doc. 75-5605 which ap¬ 
peared on page 8972 of the Tuesday, 
March 4, 1975 issue. The description of 
the portion of the known geothermal re¬ 
sources area lying in T. 41 N., R. 17 E., 
MDM should read as follows: 

T. 41 N.,R, 17 E. 

Sees 3, 4: 

Sec. 5. projected: 

See* 6, 7, all protracted lands as per Calif. 

Protraction Diagram 166; 

Sec. 8. projected; 

Sec*. 9. 10, 15; 

Sec. 16, all protracted lands as per Calif. 

Protraction Diagram 166; 

Sec. 21. projected; 

Sees. 22, 27; 

Sec 28. all protracted landa m per Calif. 
Protraction Diagram 164. 

Dated: January 7. 1977. 

Willard C. Gere. 

Actuio Coyiservation Manager. 

Western Region. 

(FR Doc.77-1881 Filed 1-10-77:8:45 am] 


Office of the Secretary 
CENTRAL VALLEY PROJECT 

Rates lor Sale of Power to Pacific Gas and 
Electric Company 

On February 20. 1976. the Department 
of the Interior announced a proposed 
rate adjustment to PG&E for Northwest 
power. Subsequently, written comments 
were made by interested parties and 
meetings were held in Washington, D.C., 
and in Sacramento and Son Francisco. 
California, with Interested parties. PQ&E 
has agreed that the rate ultimately de¬ 
cided upon will be retroactive to April 1. 
1976. 

Attached are copies of letters regard¬ 
ing the final rate offered PG&E by the 
Department and subsequent acceptance 
of that rate by PGfcE. 

The final position of the Department 
of the Interior in this matter Is pre¬ 
sented in the statement set forth below. 

Dated: January 12, 1977. 

Dennis N. Sachs, 
Deputy Assistant Secretary 
of the Interior. 


Final Position on an Adjustment in 

Rates to the Pacific Gas and Electric 

Company for Northwest Capacity and 

Energy 

December 14. 1976. 

The purpose of this statement is to 
announce the final decision regarding 
power rates to PO&E for capacity and 
energy Imported from the Northwest un¬ 
der Contract No. 14-06-200-2948A. In 
connection with the Central Valley Proj¬ 
ect in California. 

On February 20. 1976, the Assistant 
Secretary Land and Water Resources is¬ 
sued a statement setting forth our “Pro¬ 
posed Adjustment in Rates to the Pacific 
Gas and Electric Company for Northwest 
Capacity and Energy” under Contract 
No. 14-06-200-2948A, noting that com¬ 
ments would bo received until March 24. 
1976. This announced that the Depart¬ 
ment proposed to support a “pass- 
through” rate reflecting the actual cost 
of thermal power. The rate stated was 
initially to be $4.23 per kflowatt month 
for capacity and 9.03 mills per kilowatt- 
hour for energy and was subject to an¬ 
nual adjustment. 

I have examined the record regarding 
the February 20, 1976, proposed decision 
on POAE power rates, reviewed both 
oral and written comments presented by 
the preference customers and POAE, 
considered internal staff documents con¬ 
cerning the proposed rate adjustment, 
and have concluded that the “split" rate 
is tho appropriate rate for PG&E to pay 
for Northwest power. 

The Initial charge for April through 
December 1976 for capacity with energy 
will now be $4.12 per kilowatt month 
and 7.70 milk* per kilowatthour for en¬ 
ergy. These rates which are different 
from those shown in our February” 20. 
1976 announcement are based on more 
recent cost data. Tire charge for capacity 
without energy would be the Central 
Valley Project rate for capacity. 

The method of determining the chargee to 
PO&K for this rate Is shown in Exhibit A. 

Under this rate PO&K will be charged the 
“pass-through" or-coet-of service rate for 
energy actually received but will pay the 
pass-through capacity charge for only that 
portion of capacity associated with energy 
at a 00 percent load factor. The balance of 
the Northwest capacity delivered to PO&E 
will be charged at the Central Valley Project 
rate. 

The value of Northwest capacity that 
PO&E purchases is directly related to the 
amount of energy that accompanies that 
capacity. Since PGAE is exported to receive 
Northwest power at an annual load factor 
decreasing from about 35 percent during 
1976 to 12 percent during 1980, as opposed 
to their system load factor of about 60 per- 
oent, the value of the capacity that FOJtE 
will* receive under the contract will be lest 
Therefore, the capacity sold to PGAE should 
be sold at a leaser price than that purchased 
with a high capacity factor. 

The preference customers contended in 
support of the imposition of full “pass- 
through" rate that the coat to PO&E of alter¬ 
native sources of generation was considerably 
mors expensive than Northwest power. Al¬ 
ternative coats are. in the view of the Depart¬ 
ments Solicitor, an appropriate consideration 
in the determination of "fair and equi¬ 
table" rates under Article 32 of the Contract. 
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Data developed by tbe Department indicate 
that the average cost of capacity under the 
"split*' rate would be somewhat above the 
coat of 30 percent load factor peaking facility 
and somewhat below the cost of a baae load 
facility operated at 80 percent load factor 
which the company presumably would have 
built in lieu of the purchase of Worth west 
Imports. 

Analyses prepared by the Department Indi¬ 
cate that the appropriate alternative would 
be either an oil fired baseload plant with 
an 80 percent load factor or a peaking plant 
with a 30 percent load factor. The basoload 
alterative would cost the company approxi¬ 
mately 25 mills per kilowattbour for power 
while the peaking alternative would approach 
44 mills per kilowattbour. The "split" rate 
as developed by the Department at 20 per¬ 
cent toad factor would coat PO&E approxi¬ 
mately 27 mills per kttowatthour. slightly 
more than the baaeload alternative. 

Moreover, the weight of the evidence sup¬ 
ports the "split" rate. In that there can be 
no guarantee that energy accompanying 
Northwest power will actually be available 
to PO&K at any load factor. Since there can 
be no guarantee of any Northwest energy. 
U Is reasonable that it costs leas than Arm 
power available to POAB 

Over the next five yean preference custo¬ 
mers demands for power are anticipated to 
be such that the amount of energy sold to 
PO&E will decrease annually at a much 
greater rate than the decrease in capacity 
sold to PGAE It would therefore be unfair 
and Inequitable to require POAE and Its 
customer* to pay a high ba/teload rale with 
no assurance that the company could pur¬ 
chase high quality baseload energy. While 
the "split" rate accords no assurance that 
baseload energy will be supplied from North¬ 
west sources to the company, it does assure 
that the costs which the company incurs 
and passes through to Its customers will 
more truly roflect the value of energy actu¬ 
ally delivered to the company for its use. 

The Department of the Interior haa deter¬ 
mined that this document does not contain 
a major proposal requiting preparation of 
an Inflation Impact fttatement under Execu¬ 
tive Order 11821 and OMB Circular A-107 

Dated December 14, 1070. 

Kent Fkaar.zu.. 

Under Secretary of the interior 

Exhibit A 

RATE FOR NORTHWEST ROWER UNDER 
ART!ClJt 32(b) (81 AFTER APRIL 1, l»7A 

PO and E would be ch arged for Northwest 
power sold to It by the U8BR after April 1. 
1970. as follows: 

(I) For capacity and energy from the 
Northwest: 

(A) Capacity with Energy. For the North¬ 
west capacity accompanied by energy, PO 
and E will pay the Bureau the coat of North- 
weet capacity as determined by Exhibit B. 
The amount of capacity paid tor at this rate, 
in any month, shall be that amount of ca¬ 
pacity. not to exceed Contract Dependable 
Capacity, accompanied by energy at 00 per¬ 
cent load factor. 

(B) Capacity without Energy, For any re¬ 
maining capacity not purchased under (A), 
PO and E will pay the CVP (Project) capac¬ 
ity rate, provided that the total amount of 
capacity purchased under A) and B) shall 
not exceed Contract Dependable Capacity. 

(C) Energy. PO and K will pay for North¬ 
west energy at rates as determined by Ex¬ 
hibit B. 


Exhibit B 

methodology roa calculating carroty and 

ENERGY CHARGES FOR NORTHWEST ROWER SOLO 

TO RACXTXC GAS AND ELECTRIC COMPANY 

The annual coet of capacity will be calcu¬ 
lated os the sum of: 

a. 100 percent of annual Axed cost of the 
Centralla facilities. 

b. 08 percent of the annual O&M cost of 
the Centralla facilities 

c. 10 percent of the annual fuel coet for 
the Centralla facilities. 

<L That part of wheeling and capacity re¬ 
serve annual coet paid to BPA proportional 
to the capacity oomponent of the total ca¬ 
pacity and energy coet of Centralla. 

The monthly capacity charge per kilowatt 
will be the total annual cost for Northwest 
capacity divided by 12 and then by 382.000 
kilowatts, the Northwest capacity delivered 
to the CVP load center at Tracy, 

The annual coet of energy, up to 7.080 
kWh kW/year, will be calculated as the xum 
of: 

a 35 percent of the Annual CAM coet of 
the Centralla facilities. 

b. 90 percent of the annual fuel coat of the 
Centralla facilities 

c. That part of the wheeling and capacity 
reserve annual coat paid to BPA proportional 
to the energy component of the total capacity 
and energy cost of Centralla. 

d. Estimated annual energy support pur¬ 
chased from the Northwest. 

The energy charge per kilowatthour will 
be the total energy oomt divided by the North¬ 
west energy delivered to the CVP load center 
at Tracy. 

Not later than October 1 of each year. 
Reclamation will prepare and furnish to 
POAE estimated energy and capacity charge? 
for Northwest power determined on this 
bajdB These charges will apply to Bales to 
POAE during the following year. Annually, 
during January, the billing to POAR for the 
previous year will be adjusted, as necessary, 
baaed on actual billing of Northwest power 
cost to CVP. 

The rate for Northwest energy in excess of 
7.060 kWh kW/yr will be determined by the 
cost as purchased from the Northwest and 
adjusted upward for losses to the CVP load 
center at Tracy 

Detcmaeb 14. 1970. 

Mr. John F. Bonner 

President. Pacific Gas and Electric Company , 

77 Beale Street. San Francisco. California 

9410$. 

Dear Mr. Bonnie: Enclosed is a statement 
giving the Anal position of the Secretary of 
tlie Interior on the rate to your company for 
the sale of capacity and energy delivered to 
you by the Central Valley Project {CVP) 
under Contract No. 14-00 200-3948A. Article 
22(b)(2). 

In your March 22. 1070. letter, you pointed 
out that this rate should not apply to "non- 
Centralla" energy Imported from the North¬ 
west We agree with your contention on that 
point. This rate will not apply to imported 
Northwest energy in excess of 7.060 k Wh/kW/ 
yr in accordance with Article 19(d) of that 
oontract The rate for energy Imported In 
excess of 7.050 kWh/kW from the North¬ 
west will be the coat to the CVP of such 
energy as adjusted upward for loose* to the 
CVP load center. 

If you do agree to accept thus rate, please 
advise us of your concurrence within 10 
days. If you do not agree to accept the rate, 
we would also need to know tills within 10 
days so that we can prepare the necowuury 
material, to submit the matter to the Federal 


Power Commission for the decision as pro¬ 
vided for in Article 32 of the oontract. 

Sincerely yours. 

Kent Fecosell, 

Under Secretary of the interior 
Central Valley 

Decembfx 20 , 1970 

Tile Honorable Kent Frizzell. 

Under Secretary of the interior. US. Depart¬ 
ment of the Interior , Waiftlnafott. D.C. 
20240. 

Dear Mr Frizzell: We have received your 
letter of December 14. 1970. stating the Anal 
position of the Secretary of the Interior oti 
the rates for capacity and energy told t* Pa¬ 
cino Gas and Electric Company under ArtlLie 
23(b)(2) of the Contract 14-00-300 2948 \ 
("Contract"). Wo note that your proposal 
Includes the rates for both Centralla power 
and other energy imported from tho North¬ 
west by tho Central Valley Project. By this 
letter PaclAc Gas and Electric Company ac¬ 
cepts and agrees to the rates proposed in 
your December 14. 1970. letter and described 
in the Secretary of the In tenor's December 14, 
1970, "Final Position on an Adjustment 
in Bates to the PaclAc Oas and Klectrir 
Company for Northwest Capacity and Ener¬ 
gy" and Exhibits A and B. attached thcreL 
Accordingly, pursuant to Article 32 oi thr 
Contract the rates for tho Ave year period 
commencing on April 1. 1976. shall be de¬ 
termined as set forth in said Exhibit- A and 
B. 

Sincerely yours. 

John F Bonner 
|PR Doc.77 1884 Filed I-19-77;8:45 am| 


HEARINGS 

Procedural Suggestions for Implementa¬ 
tion of Sec. 106 of the Energy Policy and 

Conservation Act 

Section 160(a)(1) of the Energy Pol¬ 
icy and Conservation Act of December 
22. 1975 <42 USC 6214, Supp. V*. pro¬ 
vides that “The Secretary of the Inte¬ 
rior. by rule on the record after an op¬ 
portunity for hearing, shall, to the great¬ 
est extent practicable, determine the 
maximum efficient rate of production 
and. if any. the temporary emergency 
production rate for each field on Federal 
lands which produces, or is determined 
to be capable of producing, significant 
volumes of crude oil or natural gas, or 
both.” Section 106(e)(1) states that 
"The term 'maximum efficient rate of 
production* means the maximum rate of 
production of crude oil or natural gas. 
or both, which may be sustained without 
loss of ultimate recovery of crude oil 
or natural gas. or both, under sound en¬ 
gineering and economic principles.” 

The Geological Survey proposes to Im¬ 
plement section 106 by providing regula¬ 
tions to determine the Maximum Effici¬ 
ent Rate <MER> and the Temporary 
Emergency Production Rate <TEPR». 
However, because the MER definition In 
Section 106 and the existing MER defini¬ 
tion under OCS Order No. 11 issued un¬ 
der the Outer Continental Shelf Lands 
Act (namely "The maximum sustain¬ 
able daily oil or gas withdrawal rate 
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from a reservoir which will permit eco¬ 
nomic development and depletion of that 
reservoir without detriment to ultimate 
recovery”), although phrased in similar 
terms, were designed to meet different 
purposes, the definitions and procedures 
for Implementing section 106 must be de¬ 
veloped. Consideration will be given to 
the definitions in section 106, OCS Order 
No. 11. the possible definition that maxi¬ 
mum efficient rate (MER) represents 
that rate of production which maximtees 
net value to the producer based on dis¬ 
counted cash flow, and any other defini¬ 
tions that may be proposed. Background 
documents Include Section 106, OCS 
Order No. 11. and a report from Re¬ 
sources for the Future on “The use of 
maximum effiicent rate (MER) as a reg¬ 
ulatory tool." available on request from 
the Chief, Conservation Division, US. 
Geological Survey. Reston, Va. 22092. 

Interested persons may submit written 
comments on the proposed definitions 
and procedures thereunder, which will be 
considered In formulating an agenda for 
open healings to obtain suggestions as 
to a working definition of MER and 
TEPR and appropriate procedures for 
Implementing Section 106. The hearings 
will be held within 45 to 60 days at Wash¬ 
ington. D.C.. New Orleans. Louisiana, 
and Denver. Colorado. 

Interested persons who wish to sub¬ 
mit comments or to appear and present 
a statement may write to the Chief, Con¬ 
servation Division. U.8. Geological Sur¬ 
vey. Heaton, Va. 22092. by February 22, 
1977. An exact schedule of the hearings 
Is being prepared and will be published 
soon. 

William L. Fish**, 
Assistant Secretary 
Energy and Minerals. 

January 13. 1977. 

|FR Doc.77-1862 Piled 1-19-77:8:45 am) 


INTERNATIONAL TRADE 
COMMISSION 

(USITC SB-77-3 B | 

GOVERNMENT IN THE SUNSHINE 
Closed Portion of Meeting 

At its meeting of January 17. 1977. the 
Commission voted to hold the discussion 
under the following agenda item for its 
meeting of January 17. 1977. In closed 
session: 

4. OSP (Inv. 503(a)-3 and 332-61)—con¬ 
sideration of draft report. 

Pursuant to the specific exemptions of 
5 UJS.C. 552b(c> (4) and <9> <A> and <B>. 
on the authority of 19 UB.C. 1335 , and 
in conformity with proposed 19 CFR 201.- 
37. Commissioners Parker. Moore. Bedell, 
and Ablondi voted to hold the portion of 
the January 17, 1977. meeting pertaining 
to item No. 4 in closed session. Commis¬ 
sioners Minchcw and Leonard voted 
against closing this portion to the public. 

A majority of the entire membership 
of the Commission felt that this portion 
of the meeting should be closed to the 
public since information to be discussed 
in such portion is: (1) Likely to disclose 
commercial or financial Information ob¬ 


tained from a person and privileged or 
confidential; (2) information the pre¬ 
mature disclosure of which would lead 
to significant financial speculation in 
affected commodities; and (3) informa¬ 
tion which would be likely to significantly 
frustrate implementation of a proposed 
agency action. 

Those persons reasonably expected to 
be present at this closed portion and 
their corresponding affiliations are listed 
as follows: 

Daniel Minchcw. Chairman 
Joaeph O. Parker, Vice Chairman 
Will B. Leonard. Commlaeloncr 
Georg* M. Moore. Commissioner 
Catherine Bedell. Commlasloner 
lutfo H Ablondi. CommUwtoner 
Kenneth R Maaon, Secretary 
A1 Sparks. Court Reporter 
Edward P. Pur low, Acting Deputy Director. 
Operation* 

Charles KatlLn. Commodity Analyst 
E William Pry. Supervisory Investigator 
Nicholas C. Toiertoo. Commodity Analyst 
Robert T. Boeder. Commodity Analyst 
Charles W. DaUccr. Acting Chief. Machinery 
& Equipment 

Leonard Jensen, Acting Chief. Agriculture. 

Kish Mir*, and Forest Products 
Alvin Z. Maoomber. Commodity Analyst 
James 3. Chase. Commodity Analyst 
Thomas C. Lopp. Commodity Analyst 
Clyde Oumbnuum, Commodity Analyst 
John O. Reeder. Commodity Analyst 
David E. Ludwick. Commodity Analyst 
Bruce N Hatton. Assistant to Commissioner 
Leonard 

F David Poster. Assistant to Commissioner 

Leonard 

Claude L. Gingrich. Assistant to Commis¬ 
sioner Parker 

Edward R Easton. Attorney-Advisor 
George N. Bckiund. Acing Director, omec of 
Economic Research 

Robert A. Cornell. Acting Director. Office of 
Industrie# 

J. Prederlck Warren. Commodity Analyst, 
lowed Grant. Commodity Analyst 
Russell N. Shewrmaker, General Counoel 
Charles R Ramadale, Acting Director, Per¬ 
sonnel 

The General Counsel to the Commis¬ 
sion certified that It is his opinion that 
the Commission's action in closing this 
portion of its meeting of January 17, 
1977, was properly taken by a vote of a 
majority of the entire membership of 
the Commission pursuant to S UJB.C. 
552b<d)(l) and in conformity with pro¬ 
posed 19 CFR 201.37(d). The discussion 
to be held in closed session is within the 
specific exemptions of 5 UJB.C. 552b 
<C> (4) and (9) < A > and <B). 

Issued: January 17, 1977. 

By order of the Commission. 

KrNNirrn R. Mason, 

Secretary. 

Russell N Shewmakxr. 

General Counsel. 

|FR Doc.77-1966 PUcd 1-10-77,8:45 am) 

NATIONAL SCIENCE FOUNDATION 

ADVISORY COMMITTEE FOR 
RESEARCH—TASK GROUP 15 

Amendment to Meeting 
Task Group 15 of the Advisory Com¬ 
mittee for Research is meeting on Janu¬ 


ary 27 and 28, 1977. The meeting was 
originally scheduled to be held In Rm. 
405, 5225 Wisconsin Avenue, NW. 

The meeting will now be held at two 
different locations as follows: 

January 27—Rm 406 at 5225 Wisconsin Ave¬ 
nue NW.; aud 

January 28—Rm. 511. 1800 G St NW 

There are no other changes in the 
meeting notice. 

The notice of this meeting appeared 
In the Federal Register on Thursday. 
December 20. 1976. Vol. 41. No. 252. FR 
Doc. 76-38336. page 56873. 

M. Rebecca Winkler. 

Acting Committee 
Management Officer . 

January 17. 1977. 

|FR Doc. 77-1975 Piled 1-19-77:8:46 am) 


NUCLEAR REGULATORY 
COMMISSION 

ADVISORY COMMITTEE ON REACTOR 
SAFEGUARDS 

Proposed Meetings 

In order to provide advance informa¬ 
tion regarding proposed meetings of 
ACRS Subcommittees and Working 
Groups and of the full Committee, the 
following preliminary schedule Is being 
published. This preliminary schedule re¬ 
flects the current situation, taking into 
account additional meetings which have 
been scheduled and meetings which have 
been postponed or cancelled since the 
last list of proposed meetings published 
in FR Vol. 41, December 20. 1976, page 
55395. Those meetings that are definitely 
scheduled have had. or will have, an Indi¬ 
vidual notice published In the FR ap¬ 
proximately 15 days <or more) prior to 
the meeting. Those Subcommittee and 
Working Group meetings for which It is 
anticipated that there will be a portion 
or all of the meeting open to the public 
are indicated by an asterisk (•). It is 
expected that the sessions of the full 
Committee meeting designated by on as¬ 
terisk < •) will be open in whole or in part 
to the public. Information as to whether 
a meeting has been firmly scheduled, 
cancelled or rescheduled, or whether 
changes have been made In the agenda 
for the February HM2, 1977 ACRS full 
Committee meeting can be obtained by 
a prepaid telephone call to the Office of 
the Executive Director of the Committee 
• telephone 202/634-1374. Attn: Mary E. 
Vanderholt) between 8:15 a m. and 5:00 
p.m.. EST. 

Stmcoif ictrrsx and WotkJNc Gaour MnrrtKos 

•Cherokee Nuclear Station , Unlfr /, 2. and J. 
and Perkins Nuclear Station. Units 1. 2. 
and 3. January 19, 1977, Charlotte. NC: 
POSTPONED to March 1, 1977. Charlotte, 
NC. 

•Transportation of Radioactive Materials , 
January 25. 1977, Chicago. IL POSTPONED 
to February 24, 1977, Atlanta, GA. 
•Enrico Fermi Atomic Power Plant, Unit No 
J. January 27, 1977. Detroit. MI . POST¬ 
PONED INDEFINITELY. 

•Blue Hills Station. Units i and 2, January 
28. 1977. Jasper, TX to review the applica¬ 
tion of Gulf States Utility Company for an 
early Mte review. 
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•Emergency Core Cooling System , January 
29, 1977, Washington. DO to review Exxon 
Nuclear Company, Inc. Integrated ECCS 
evaluation model tor non jet-pump boiling 
water reactors. 

•Assessment of Selected Light-Water Reactor 
Safety Matters, February 1. 1977, Wash¬ 
ington. DC to review selected matters re¬ 
lated to light water reactor safety referred 
to the ACRS by the NRC. 

•Resolution of Generic Items, February 2, 
1977, Washington. DC to review the statux 
of generic item* Identified by the ACRS 
and to determine if any new items should 
be added to the Hat. 

•Siting Evaluation, February 2. 1977. Wash¬ 
ington. DC to discuss nuclear facility 
siting. 

•Emergency Core Cooling System. February 
ft. 1977, Washington. DC to discuss experi¬ 
mentation concerning core bypass of emer¬ 
gency core coolant. 

•Seismic Activity, February 8 9. 1977, Wash¬ 
ington. DC to discuss recent seismic related 
developments, ground motion for seismic 
design, soil-structure interaction, and to 
review seismic related matters referred to 
the ACRS by the NRC. 

•Regulatory Activities. February 9. 1977. 

Washington. DC to review working paper*., 
future Regulatory Guides, and proposed 
changes to existing Regulatory Guides; al¬ 
so, to discuss pertinent activities which af¬ 
fect the current licensing process and. or 
reactor operations, including practices and 
procedures for correction of ECCS errors 
for operating plants. 

•Sundesert Nuclear Power Plant. Unite J and 
2. February 18, 1977, Blythe, CA to review 
the application of the San Diego Oa* and 
Electric Company for a site review. 

• Transportat ton of Radioactit'e Materials, 
February 24. 1977. Atlanta. OA to review 
public comments on NUREQ-034, ‘Draft 
Environmental Statement on the Trans¬ 
portation of Radioactive Material by Air 
and Other Modes.” 

•Cherokee Nuclear Station. Unite /. 2. and 3, 
and Perkins Nuclear Station, Units I, 2. 
and 3. March 1. 1977. Charlotte. NC to re¬ 
view the application of the Duke Power 
Company for a permit to construct these 
Unite 

•Phipps Bend Nuclear Power Plant , Units t 
and 2, March 3 or 4. 1977, Tentative— 
Washington, DC to review the application 
of the Tennessee Valley Authoiity for a 
permit to construct Unite ! and 2 
•Port Calhoun Station. Unit 2. March 8. 1977, 
Omaha. NE to review tho application of 
the Omaha Public Power District for a per¬ 
mit to construct Unit 2. 

•Regulatory Activities, March 9. 1977, Wash¬ 
ington. DC to review working papers, fu¬ 
ture Regulatory Guide*, and proposed 
changes to existing Regulatory Guides; al¬ 
so. to discuss pertinent activities which 
affect the current lioerising process and or 
reactor operations. 

Fmi COMMITTrB MXKTI n cs 
February' 10-12, 1977: 

A. -Blue Rills Station. Unite 1 and 2~ 
Construction Permit Review. 

B. • Exxon Nuclear Company. Inc. Replace¬ 
ment Fuel—ECCS evaluation models for 
PWR plants with low pre*«ure containments 
and non jet-pump BWR* 

March 10-12. 19TT: 

Agenda to be announced. 

Dated: January 17. 1977. 

John C. Hoyle. 
Advisory Committee 
Management Officer. 
(PR Doc.77 2018 Filed l-l9-77;8:45 amj 


ADVISORY COMMITTTE ON REACTOR 

SAFEGUARDS; SUBCOMMITTEE ON 

EMERGENCY CORE COOLING SYSTEMS 

Meeting 

In accordance with the purposes of 
Sections 29 and 182b. of the Atomic En¬ 
ergy Act (42 U.S.C. 2039. 2232b.), the 
ACRS Subcommittee on Emergency Core 
Cooling Systems <ECCS) will hold an 
open meeting on February' 5, 1977 in 
Room 1046. 1717 H Street. N.W.. Wash¬ 
ington, DC 20555. The purpose of this 
meeting is to discuss experimentation 
concerning core bypass of emergency 
core coolant 

The agenda for subject meeting shall 
be as follows: 

SATURDAY. FEBRUARY S, 1977, 8:30 A M. 

UNTIL THE CONCLUSION OF BUSINESS 

The Subcommittee may meet in Ex¬ 
ecutive Session, with any of its consult¬ 
ants who may be present, to explore and 
exchange their preliminary opinions re¬ 
garding matters which should be con¬ 
sidered during the meeting and to for¬ 
mulate a Subcommittee report and rec¬ 
ommendations to the full Committee. 

At the conclusion of the Executive Ses¬ 
sion* the Subcommittee will hear presen¬ 
tations by and hold discussions with rep¬ 
resentatives of the NRC Staff, and its 
consultants, pertinent to selected mat¬ 
ters relating to experimentation con¬ 
cerning core bypass of emergency core 
coolant. 

The Subcommittee may then caucus 
to determine whether the matters have 
been adequately covered and whether 
the project is ready for review by the 
full Committee. 

Practical considerations may dictate 
alterations in the above agenda or sched¬ 
ule. The Chairman of the Subcommittee 
is empowered to conduct the meeting in 
a manner that, in Ills judgment, will fa¬ 
cilitate the orderly conduct of business, 
including provisions to carry over an in- 
completcd open session from one day to 
the next. 

The Advisory Committee on Reactor 
Safeguards is an independent group es¬ 
tablished by Congress to review and re¬ 
port on each application for a construc¬ 
tion permit and on each application for 
an operating license for a reactor facil¬ 
ity and on certatn other nuclear safety 
matters. The Committee's reports be¬ 
come a part of the public record. Al¬ 
though ACRS meetings are ordinarily 
open to the public and provide for oral 
or written statements to be considered 
as a part of the Committee's information 
gathering procedure concerning the 
health and safety of the public, they are 
not adjudicatory type hearings such as 
are conducted by the Nuclear Regulatory 
Commission's Atomic Safety and Licens¬ 
ing Board as part of the Commission's 
licensing process. ACRS meetings do not 
normally treat matter pertaining to en¬ 
vironmental impacts outside the safety 
area. 

With respect to public participation in 
the open portion of the meeting, the fol¬ 
lowing requirement* shall apply 


(a> Persons wishing to submit written 
statements regarding the agenda may do 
so by providing a readily reproducible 
copy to the Subcommittee at the begin¬ 
ning of the meeting. Comments should 
be limited to safety related areas within 
the Committee's purview. 

Persons desiring to mail written com¬ 
ments may do so by sending a readily 
reproducible copy thereof in time for 
consideration at this meeting. Comments 
postmarked no later Uian January 29. 
1977 to Mr. Thomas O. McCreless. ACRS, 
NRC, Washington, DC 20555, will nor¬ 
mally be received in time to be consid¬ 
ered at this meeting. 

Background information concerning 
items to be considered at this meeting 
regarding the Oyster Creek Nuclear 
Power Plant can be found in documents 
on file and available for public inspection 
at the NRC Public Document Room. 1717 
H St., N.W., Washington. DC 20555 and 
at the Ocean Country Library, 15 Hooper 
Avenue. Toms River. NJ 08753. 

<b) Persons desiring to make an oral 
statement at the meeting should make 
a written request to do so. identifying the 
topics and desired presentation time so 
that appropriate arrangements can be 
made The Subcommittee will receive 
oral statements on topics relevant to its 
purview at an appropriate time chosen 
by the Chairman. 

<c> Further information regurdmg 
topics to be discussed, whether the meet¬ 
ing has been cancelled or rescheduled, the 
Chairman's ruling on requests for the op¬ 
portunity to present oral statements and 
the time allotted therefor can be ob¬ 
tained by a prepaid telephone call on 
January 28. 1977 to the Office of the Ex¬ 
ecutive Director of the Committee (tele¬ 
phone 202/834-1374, Attn: Mr. Thomas 
G. McCreless) between 8:15 a m. and 5:00 
p.m„ EST. 

<d) Questions may be propounded only 
by members of the Subcommittee and its 
consultants. 

(e> The use of still, motion picture, 
and television cameras, the physical in¬ 
stallation and presence of which will not 
Interfere with the conduct of the meet¬ 
ing. will be permitted both before and 
after the meeting and during any recess. 
The use of such equipment will not, how¬ 
ever. be allowed while the meeting is In 
session. 

(fi A copy of the transcript of the 
meeting where factual information is 
presented and a copy of the minutes of 
the meeting will be available for Inspec¬ 
tion on or after February 14. 1977 and 
May 5. 1977, respectively, at the NRC 
Public Document Room. 1717 H St. N.W., 
Washington, DC 20555. 

Copies may be obtained upon payment 
of appropriate charges. 

Dated: January 17.1977. 

John C. Hoyle, 
Advisory Committee 
Management Officer . 

|PR Doc.77-2017 Filed l-10-77;8:45 am| 
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NATIONAL TRANSPORTATION 
SAFETY BOARD 

| N- AH 77-3) 

CIVIL AVIATION SAFETY STATISTICS, 

1976; CORRESPONDENCE CONCERN 

ING NTSB RECOMMENDATIONS 

Availability and Receipt 

US. civil aviation—air carrier* and 
general aviation alike—achieved a gen¬ 
erally excellent safety record In 1976. 
according to press release No. 6B-77-3, 
issued January 13 by the National Trans¬ 
portation Safety Board. As reflected In 
the 13 preliminary accident statistical 
tables attached to the press release, air 
carriers last year recorded the lowest ac¬ 
cident total in commercial aviation his¬ 
tory. and the fewest fatalities in more 
than 20 years. In general aviation—all 
non-air carrier flying—fatal accident 
rates were at record lows, and the fatal 
accident total was the lowest in 9 years. 

In all operations, the certificated route 
air carriers, supplemental carriers, and 
commercial operators of large aircraft 
had only 28 accident* in 1978. four of 
them fatal. The passenger and crew fa¬ 
tality total was 45. The same carriers and 
operators in 1975 had 45 accidents, three 
of which were fatal, and a fatality total 
of 124. The certificated route and supple¬ 
mental carriers’ fatality toll of 42 in 
three fatal accidents was the lowest since 
the same carriers recorded 40 fatalities 
in 1954. These carriers flew nearly 2.5 
billion aircraft miles last year. 

Statistics specific to general aviation 
accidents Indicate that, although total 
accidents Increased by 8 percent to 4,567 
last year, the fatal accident total of 636 
was a decrease of 6 percent from 1975 
and 13 percent from 1974; 1976 was the 
second successive year In which fatal 
general aviation accidents decreased. 

According to the press release, general 
aviation accident exposure increased, in 
terms of both aircraft hours and miles 
flown. In air taxi operations, which are 
port of general aviation, commuter and 
on-demand air toxics combined to record 
195 total accident*, five fewer than in 

1975. Commuter air carriers accounted 
for 36 Occidents in all operations last 
year; 12 were fatal, causing 32 fatali¬ 
ties. 

Final civil aviation statistics for 1976 
will be available later this year In the 
Safety Board’s "Annual Review of Air¬ 
craft Accident Data.” 

Response to Safety Board Recom¬ 
mendations.— In acknowledging receipt 
of recommendations R-76-56 and R-76- 
57, the Association of American Railroads 
by letter dated December 27 indicates 
that Uie recommendations are being 
referred to appropriate groups within the 
AAR for consideration and comment. 
The recommendations were issued as a 
result of investigation of the autotrain 
derailment lost May 5 at Jarratt, Vir¬ 
ginia. (See 41 FR 52116, November 26. 

1976. ) 

Commenting specifically on recom¬ 
mendation R-76-56, which recommended 
that AAR establish a system to insure 
that wheels exposed to critical temperu- 




tures ore removed from service before 
failure occurs, AAR states that it does 
have In place a very good system which 
lias proven to be very reliable. AAR 
states, "It is not possible to ‘Insure’ that 
the possibility of failure can be com¬ 
pletely eliminated." There is no precise 
’ critical temperature” and time of ex¬ 
posure that apply uniformly to all wheels* 
according to AAR; the time and tem¬ 
perature at which dangerous overheating 
occurs varies with wheel design and com¬ 
position. AAR’s present definition of 
overheated wheel depends upon visual 
observation (metal discoloration) and 
was revised two years ago to reflect cur¬ 
rent technology. 

Safety Board Replies to Recommenda¬ 
tion Responses —Board letter of Janu¬ 
ary 13 to the Federal Aviation Adminis¬ 
tration concerns recommendations A- 
74-75 through A-74-17 Issued March 1, 
1974. regarding expanded parameter 
flight data recording systems. The Board 
notes that FAA in response to these rec¬ 
ommendations issued a notice of pro¬ 
posed rulemaking to amend 14 CFR 
191.343 (40 FR 23058, May 27, 1975) . The 
Board now expresses concern that no 
action has been taken by the FAA to 
implement this proposal in the 18 months 
since It was published, and believes that 
this Important regulation should be 
adopted as soon as possible. 

Board letter of December 29 concern¬ 
ing recommendations A-76-20 through 
A-76-28 Is in reply to FAA’s letter of Au¬ 
gust 2, 1978. The recommendations were 
Issued lost April 29 as a result of the 
Board s special study, "Chemically Gen¬ 
erated Supplemental Oxygen Systems In 
18730, May 6. 1978. and 41 FR 35090. 
August 19.1976.) 

Re A-76-23. the Board takes, note of 
FAA’s decision to establish a service life 
and periodic inspection requirements ior 
supplemental oxygen equipment In its 
commentary on FAA’s implementation of 
recommendations A-76-24 through A- 
76-28 by issuance of Air Carrier Opera¬ 
tions Bulletin No. 76-4. the Board states 
that while the brief description of re¬ 
quired actions on the part of Principal 
Operations Inspectors may satisfy the 
intent of these recommendations, the 
Bulletin docs not provide guidelines for 
improved passenger briefings or for im¬ 
proved printed instructions for Uie use 
of chemical supplemental oxygen sys¬ 
tems. as recommended in A-76-25 
Board intent was that FAA provide crit¬ 
eria to operators, as well as Operations 
Inspectors, by which they could measure 
the adequacy of briefings and printed 
instructions. 

Re A-76-20, which recommended that 
passenger supplemental oxygen systems 
have a means to indicate oxygen flow 
when the system is operating, the Board 
is aware that a variety of sensitive, re¬ 
liable, and simple flow-Indclating devices 
are available today to perform this func¬ 
tion. However, as cited In the Board’s 
special study, passengers discard their 
oxygen equipment where there is no flow 
indication. FAA’s response suggested on 
alternative to this problem—an ex¬ 


panded briefing for passengers. Th? 
Board cites FAA for not providing guide' 
lines as to what constitutes an adequate 
briefing. 

With reference to recommendation* A 
76-21 and 22. which asked that adjust¬ 
ment tabs be installed on oxygen mask 
headbands, the Board disagrees that 
such a modification would not be cost ci * 
fective. The Board believes that a tab- 
equipped adjustable strap can easily bt 
retrofitted to existing masks as a field 
modification. The FAA stated that better 
passenger briefings may be the more re¬ 
alistic approach to this end; but the 
Board believes that this may be suitable 
material for inclusion in an Advisory 
Circular, as recommended in A-76-25 

In commenting on A-76-27, which ret - 
ommended development of design stand¬ 
ards for passenger supplemental oxygen 
systems which would include accepted 
human factors engineering principles 
and system design concepts for use by 
designers of these systems, the Board 
notes that Its special study clearly iden¬ 
tified the supplemental oxygen system in 
the DC-10 aircraft as having user-equip¬ 
ment interface problems which could 
have been avoided if guidance materia) 
had been available to the designer to 
point out some of these compatibility 
problems and mean* to avoid them 
"That these human factors considera¬ 
tions were not Initially recognized wa> 
clearly demonstrated by the Douglas Air¬ 
craft Company In 1974 when a study, ini¬ 
tiated to evaluate illustrated instruction 
placards for the seathack-installed oxy¬ 
gen systems, concluded that less than 25 
percent of the test subjects performed 
tile necessary task* to obtain oxygen 
when presented with the oxygen system 
without further instructions,” the Board 
stated. 

Re A-76-28. which asked for standard.' 
for type certification demonstration test* 
of passenger supplemental oxygen sys¬ 
tems. the Board notes that the intent of 
this recommendation Is a logical follow¬ 
up to any system design when it is fo 
closely related to passenger safety. The* 
Board believes that systems which must 
be used in an emergency situation by the 
untrained must be tested in the early de¬ 
sign stages to show that the user is able 
to perform the required actions with 
minimal difficulty and in sufficient time 
to avoid unconsciousness. According to 
the Board, the DC-10 supplemental oxy¬ 
gen system was not so tested, either in 
Its early design stage or during nircraii 
certification. The Board believes that if 
the FAA can require demonstration test' 
for evacuation systems, it should also 
consider such tests for supplemental ox¬ 
ygen systems 

The Board urges that FAA reconsider 
recommendations A-76-20 through A- 
76-22, A-76-25. and A-76-27 through 
A-76-28. 

Board letter, also dated December 29 
concerning recommendation* A-76-67 
through A-76-20 is in reply to FAA’s re¬ 
sponse of July 0, 1976. The recommen¬ 
dations were Issued last May 13 in con¬ 
nection with the Trans World Airline* 
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Boeing 707 accident near Milan. Italy, on 
December 22. 1975. The recommenda¬ 
tions concerned the practice by some 
U.8.-flag air carriers of conducting 
“look-Reo" approaches at foreign air¬ 
ports. (See 41 PR 20747. May 20. 1976, 
arid 41 FR 34125. August 12. 1976.» 

The Board does not concur with FAA's 
analysis of these recommendations nor 
its proposed alternate action for the fol¬ 
lowing reasons: 

1. The Board betievc* that safety la com¬ 
promised by the fact that U.S.-flag air car¬ 
riers are permitted to conduct "look-nee** ap¬ 
proach e* In foreign countries while iiucli 
practice* are not permitted In the United 
States, except under provision* of 14 CFR 
121.651(c). Also, supplemental air carrier! 
and commercial operators are prohibited by 
Federal Aviation Regulations from conduct¬ 
ing ‘‘look-see’* approaches at all times. Thus, 
a higher level of safety lias been provided 
for this class air carrier than for U S -flag and 
domestic air carriers Suoh an Inconsistency 
ia not In the Interest of safety 

2. Only three air carriers—TWA. North¬ 
west Airlines, and Pan American—allow their 
pllou to tnltlate an approach at foreign 
airports regardless of the reported weather. 
If the rules of that foreign country contain 
no other restrictions. All other companies 
have adopted the U-S. rule (14 CFR 121.651 
(c)) in foreign operations the rule requiring 
an operative instrument landing system and 
precision approach radar and requiring that 
both of these facilities be used for an ap¬ 
proach when the weather in reported to be 
below minimum conditions This regulation 
effectively eliminates ‘'look-see" approaches 
in the 48 contiguous States, since precision 
approach radar t* virtually nonexistent at 
oivll airports In the United States. The Board 
believes that many foreign weather facilities 
are now of a quality comparable to those 
In the United States and that reports ema¬ 
nating from these facilities should be ac¬ 
ceptable for controlling approachen and 
landings at those airports. The mmc safety 
criteria governing “look-nee” approaches tti 
the United Stales should apply at foreign 
airports. 

3. There may be instances In operating 
U.6 -flag air carriers when restrictions to 
“look-see" approaches would seriously hinder 
a viable operation Into some foreign airports. 
However, this la not a reason to retain the 
current blanket authority for “look-see” ap¬ 
proaches in foreign operations since other 
means can be employed to allow reasonably 
efficient service Into such airports Retaining 
the “look-wee“ authority until ICAO stand¬ 
ards are revised is not considered to be In 
the beat public Interest and Is not in keeping 
with the role of leadership which PAA bar 
exhibited in the past, acoordiug to the Safety 
Board 

4. The sitornste action proposed by PAA 
and expressed In Air Carrier Operations Bui - 
letln No. 76-6 serves as further encourage¬ 
ment to pilots to execute approaches at 
foreign airports regardless o i the reported 
weather. To caution pilots not to execute 
an approach if the reported weather Is well 
below their landing minimum* is tantamount 
to condoning an approach attempt wbon the 
visibility I* reported to bo aero; it depends 
on ths pilot’s interpretation of the term 
“well below." The Safety Board objects to 
such advice. 

In view of the above, the Board urges 
FAA to reconsider recommendations A- 
76-67 through A-67-70 In the In terest 
of safety. 

The proas release is available to the general 
public; single copies may be obtained with¬ 


out charge Copies of correspondence relating 
to safety recommendation* may be obtained 
at a coat of $4.00 for service and 10/ per page 
for reproduction. All requests must be In 
writing, identified by recommendation num¬ 
ber and date of publication of this notice In 
the Fed xx al Register. Address Inquiries to 
Publications Unit. National Transportation 
Safety Board. Washington. D.C. 20694 

(Sec 307 of the Independent Safety Board 
Act of 1974 (Pub. h. 93 633. 88 SUt 2172 
(49 UB.C 1906)).) 

Margaret L. Fismkr. 

Federal Register Liaison Officer . 

January 17. 1977. 

JFR Doc 77-1954 Filed 1 19 77;8;46 omj 


OFFICE OF THE FEDERAL 
REGISTER 

EDUCATIONAL WORKSHOPS ON HOW TO 
USE THE FEDERAL REGISTER 

Region IX Workshops in Los Angeles and 
San Francisco. California 

The Office of the Federal Register 
(OFR > will hold six separate workshops 
on The Federal Register—What It Is 
and How To Use It” In Los Angeles and 
San Francisco. California, as part of the 
General Services Administration's Con¬ 
sumer Representation Plan. 

Los Angeles Workshops 

Workshop dates: Wednesday. Febru¬ 
ary 23. 9:30 aun.; Thursday, February 
24. 9:30 am.: Friday. February 25. 9:30 
am. < Reservations required for each ses¬ 
sion >. Location: Roam 8544. Federal 
Building. 300 North Loe Angeles Street. 
Loa Angeles. CA. Reservations: Cornelia 
Bom. 213-688-3210 

San Francisco Workshops 

Workshop dates: Tuesday. March 1. 
9:30 a.m.; Wednesday. March 2. 9:30 
a m.; Thursday. March 3. 9:30 a.m. (Res¬ 
ervations required for each session!. Lo¬ 
cation: Room 2575. Tishman Building. 
525 Market Street. San Francisco. CA. 
Reservations: Velma Anlew. 415-556- 
2786 

Agenda 

The content of each workshop session 
will be identical. Each workshop will last 
for approximately three hours and will 
cover the following areas: 

1. A brief history of the Federal Reg¬ 
ister. 

2. The difference between legislation 
and regulations. 

3. The relationship of the Federal 
Register and the Code of Federal Regu¬ 
lations. 

4. Important elements of a typical 
Federal Register document 

5. An introduction to the finding aids 
of the OFR and a practical exercise 
using those finding aids. 

The OFR does not interpret specific 
agency regulations and the workshops 
will not provide a forum for the discus¬ 
sion of substanUthre questions. Rather, 
the workshops are designed as an intro* 
duction for the person who discovers that 
he or she must use Federal Register 


publications to keep track and to gain 
an understanding of Federal regulations. 

Dated: January 19.1977. 

Fred J. Emery. 

Director of the Federal Register 

| PR Doc.77 2194 Piled 1-19-77:10:34 a.m | 

OFFICE OF MANAGEMENT AND 
BUDGET 

CLEARANCE OF REPORTS 
List of Requests 

The following is a list of requests for 
clearance of reports intended for use in 
collecting information from the public 
received by the Office of Management 
and Budget on January 13. 1977 (44 
U.S.C. 3509 >. The purpose of publishing 
this list in the Federal Regi.stkh Ls to in¬ 
form the public. 

The list includes the title of each re¬ 
quest received; the name of the agency 
sponsoring the proposed collection of in¬ 
formation: the agency form number<s>. 
if applicable; the frequency with which 
the information is proposed to be col¬ 
lected; the name of the reviewer or re¬ 
viewing division within OMB. and an in¬ 
dication of who will be the respondents 
to the proposed collection. 

Requests for extension which appear 
to raise no significant issues are to be ap¬ 
proved after brief notice thru this re¬ 
lease. 

Further information about the Items 
on this daily list may be obtained from 
the clearance office, Office of Manage¬ 
ment and Budget. Washington. D.C. 
20503 ( 202-395-4529). or from the re¬ 
viewer listed. 

New Foivu 

DermMrNT or health. education, and 

WELFARE 

National Institutes of Health: 

Survey of the Use of Videotechnology to 
Teach Interpersonal Skills, single time, 
users or video technology to teach skill h 
to health profession. Richard KlMnger 
395 6140. 

Pathology Questionnaire, single time. Uni¬ 
versity Hospital Department*. Richard 
RUlnger. 305-6140. 

Social and Rehabilitation Service. 1077 Re¬ 
cipient Characteristics Survey, SRS 
NCSS-127. aingle time, case workers 
Sunderhauf, MB. 395-6140. 

Office of the Secretary. National Head Start 
Parent Involvement Rvaluatlon, single 
tune, parent-child pairs of HS k non-HS 
In 40 Stales. Human Resource* Division. 
Reese B. F. 

Revisions 

selective service ar stem 

Employer’* Statement of Availability of Job 
as Alternate Service. S8S-156. on occasion, 
employers. Marshs Traynham. 395-4529 

veterans administration 

Insurance Deduction Authoriratlon. 29 888. 
on occasion. Insured veteran. Caywood. D 
P . 395-3443 

DEPARTMENT OP COM MERCK 

Bureau of Census. Construction Machinery- 
Manufacturer's Quarterly Report. MA -35D. 
quarterly, manufacturing establishments. 
Peterson. M. O.. 395- 6631 
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DxrAiTMm or niAi.rn, rmrcAnoH, Aim 

WELFARE 

Social Security AdmtnlRtmUon. Statement* 
of Person with Whom Benettcliury Ie U»* 
tng, 8SA 780A, an occasion. Ind. In con¬ 
junction with Applications for 88 benefit*. 
Cay wood. D P., 39 l>W3. 

KmcNKioira 

DKTAKTMKMT OF AfflUCOT-TWU 

Animal and Plant Health Inspection Serv¬ 
ice, Animal Welfare Regulations, other 
(oco SF-83), dealer*. research facilities, ex¬ 
hibitors, Marsha Tray nham, 396 4529 

DEPART* KKT Or CDMMIXIX 

Bureau of Census, Shipper's Summary Export 
Declaration. 7625M, monthly, exporter* 
Marsha Traynhara, 396-4629. 

DCABTUrNT OF DKflKftt 

Department of the Army (exci. Def Civil 
Prepared neiw Agcy). Inventory of 03. 
Property held by Civilian Rifle Clubs, DA 
1376, annually, custodian of each club. 
Warren Top ell us, 396-6373. 

DEPARTMENT OF HKALTD, MDIM ATIU*. A MW 
HVLTAU 

Food and Drug Administration, Registra¬ 
tion of Cosmetic Product establishment. 
PD 3611. on occasion, cosmetic product 
manufacturer n and repack cm. Marsha 
Trnynham. 396-4629. 

Social Security Administration. 

Social Security Disability Beneficiary Re¬ 
port, S8A-454A. on Oceanian. Beneficia¬ 
ries Whose Disability Is Expected to Im¬ 
prove, Cay wood, D P., 396 3443. 

Third Party Premium Billing Request, 
8&A-2364. on occasion, enrol lee*. Marsh n 
Traynbam. 396-4629. 

Dn'ARTMrjfT or JTTflTICC 

Immigration and Naturalisation Service: 
Application for Exception from the Classifi¬ 
cation of Allen Enemy. N-436, on occas¬ 
ion, alien enemies, Marsha Traynham, 
396-4639. 

Verification of Record of Naturalization. 
N-25. on occasion, clerks of court, Marsha 
Traynbam. 396-4639. 

Letter to Alien Relative to Cancellation of 
Public Charge Bond. 1-366, on occasion, 
aliens, Marsha Traynbam. 396-4629. 

Certificate of Eligibility (For Non-Immigrant 
P-1 Student Status). X-20AB. on occasion, 
students. Marsha Traynbam. 396-4629. 

department or Tin mrroo* 

Mining Enforcement and Safety Administra¬ 
tion: 

Employment and Production Report. 3000- 
2, monthly, all coal mine operations, 
Marsha Traynham. 396-4639. 
Metal-Nonmetal Quarterly Employment 
Report. MESA :iooo 4. on occasion, all 
mctAl-novuneta) mine operations. Marsha 
Traynbam, 395-4629. 

Phillip D. Larsen, 
Budget and Management Officer. 

I PH Doc.77 3114 Filed l-19-77;8:46 ami 


PRIVACY ACT Of 1974 
Reports on New Systems 

The purpose of this notice Is to list 
reports on new systems filed with the 
Office of Management and Budget to 
give members of the public the oppor¬ 
tunity to make inquiries about them and 
to comment on them. 

The Privacy Act of 1974 requires that 
agencies give advance notice to the Con¬ 
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gress and the Office of Management and 
Budget of their intent to establish or 
modify systems of records subject to the 
Act (5 U.S.C. 552a(o)). During the pe¬ 
riod December 27, 1976 through Jan¬ 
uary 7, 1977 the Office of Management 
and Budget received the following re¬ 
ports on new (or revised! systems of 
records. 

Department or Justice 
Sy»icit« (Van»c»t 

(1) Public Safety Officer* Benefits 
Systems. 

(2) Consumer Inquiry Index 

<3> Criminal Case Piles 

Krpeirt Dale: 

December 27.1976 

Point of (antarl: 

Mr. Harry L. Oastley, Administration 
Counsel. Office of Management and Fi¬ 
nance, Department of Justice. Washing¬ 
ton, D.C. 20240. 

Velma N. Baldwin. 

Assistant to the Director 
for Administration 

|FR Doc 77* 1936 Filed 1-19 77;8:46 am) 


SECURITIES AND EXCHANGE 
COMMISSION 

jRcle** No. 34'13126; File No SR Amw 
76 271 

AMERICAN STOCK EXCHANGE INC. 

Self‘Regulatory Organizations; Proposed 
Rule Change 

Pursuant to section 19(b)(1) ot the 
Securities Exchange Act of 1934.15 US.C. 
78k « b) < 1). as amended by Pub. L. No. 94- 
29. 16 (June 4. 1975). notice Lx hereby 
given that on December 8, 1976, the 
American Stock Exchange, Inc. (the 
“Amex") filed with the Securities and 
Exchange Commission a proposed rule 
change as follows: 

Statement or toe Terms or Substance 
or the Proposed Rule Chance 

Provisions regarding the determination 
of margin maintenance requirements 
pertaining to options specialists and reg¬ 
istered options traders ore deleted from 
Rule 940. and are reestablished in a re¬ 
vised form, complying with recent 
amendments to the uniform net capital 
rule, under a new subsection *T" to Rule 
462(d)(2). 

Statement or Basis and Purpose 

The purpose of the proposed rule 
change is to conform Amex maintenance 
margin requirements for specialists in 
options and registered options traders to 
the amendments to the uniform net 
capital rules, dealing with the accounts 
of options market makers, which were 
recently promulgated by the Commission 
and become effective January 1, 1977. 

Rule 940(b) and Commentaries .01 and 
.03 thereto, apply solely to the margining 
of call option contracts, and are proposed 
to be deleted. The substance of such pro¬ 
visions, however, is proposed to be Incor¬ 


porated Into a new subsection “I" to Rule 
462(d)(2). 

The proposed amendments are based 
upon section 6(b)(1) of the Securities 
Exchange Act of 1934. as amended by 
the Securities Acte Amendments of 1975, 
and relate to the Amex's capacity to en¬ 
force compliance by Amex members and 
persons associated with members to the 
margin maintenance provisions of the 
uniform net capital rules to the Act 
(Item 4(a) (I)). 

No comments were solicited or received 
with respect to the proposed rule 
changes. 

The Amex has determined that the 
proposed rule changes will not Impose 
any burden on competition. 

The Commission finds that the pro¬ 
posed rule change is consistent with the 
requirements of the Act and the rule*- 
and regulations thereunder applicable to 
national securities exchanges, and in 
particular, the requirements of Section 6. 
and the rules and regulations thereunder 

Further, the Commission finds good 
cause for approving the proposed rule 
change prior to the thirtieth day after 
the date of publication of notice of filing 
thereof. Approval of the proponed rule 
change at tills time Is necessary and ap- 
proriate to enable the Exchange's rules 
to accommodate revisions to the Com¬ 
mission's financial responsibility require¬ 
ments pertaining to transactions in op¬ 
tions, which become effective on Janu¬ 
ary 1, 1977. 

It is therefore ordered . pursuant to 
section 19(b)(2) of the Act. That the 
proposed rule change referenced above 
be. and It hereby is. approved. 

Interested persons ore invited to sub¬ 
mit written data, views and argument*: 
concerning the foregoing. Persons desir¬ 
ing to make written submissions should 
file six copies thereof with the Secretary 
of the Commission, Securities and Ex¬ 
change Commission. Washington, D.C. 
20549. Copies of the filing with respect 
to the foregoing and of all written sub¬ 
missions will be available for Inspection 
and copying in the Public Reference 
Room. 1100 L 8treet, N.W.. Washington. 
D.C. Copies of such filing will also be 
available for Inspection and copying at 
the principal office of the Amex. All sub¬ 
missions should refer to the file number 
referenced In the caption above and 
should be submitted by February 11,1977 

For the Commission by the Division 
of Market Regulation, pursuant to dele¬ 
gated authority. 

George A. Fitzsimmons, 
Secretary 

December 30, 1976. 

|FR Doc.77 1811 Filed 1-19 77,8:46 am) 
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NOTICES 


U.S.C. 78stbMl> as amended by Pub. L. 
No. 94-29. 16 (June 4, 1975). notice is 
hereby given that on December 22. 1976 
the above-mentioned sell-regulatory or¬ 
ganization filed with the Securities and 
Exchange Commission a proposed rule 
change as follows: 

Additions italicized . deletions bracketed 

Exchange's Statement or the Teams or 
Substance or the Proposed Rule 
Change 

PRIORITY Or BIDS AND OFFERS 

Rule $.45. Except as provided by Rule 
6.47 below, the following Rules of 
priority shall be observed with respect to 
bids and offers: 

(a) (No change) 

<b> (No change* 

(c) Openings. Notwithstanding any¬ 
thing In paragraphs (a) and (b) to the 
contrary, where necessary to achieve a 
single-price opening, fthc Board Broker 
may give! market orders in which no 
member or any non-member broker/ 
dealer has an interest l. entitled to par¬ 
ticipate In the opening! shall have 
priority over limit orders at the same 
opening price on the Board Broker s 
book. (The Floor Procedure Committee 
shall establish! The cut-off time for or¬ 
ders entitled to participate In the open¬ 
ing CJ is set forth in interpretation .02 
to Rule 7.4. 

• • • interpretations and Policies: 

.01 (No change* 

.02 (Nochange) 

CROSSING ORDERS 

Rule 6.74 . (a> A Floor Broker who 
holds orders to buy and sell the same 
option contract may crow such orders, 
provided that he proceeds in the follow¬ 
ing manner: 

<i> l He must request that the Board 
Broker, in accordance with Rule 7.5, call 
upon Market-Makers assigned to such 
option contract to make bids and/or 
offers) in accordance with his responsi¬ 
bilities for due diligence, a Floor Broker 
shall request a quotation and make all 
persons in the trading crowd . including 
the Board Broker, aware of his request 
for a quotation. 

<il) After providing an opportunity for 
such bids and offers to be made, he 
tmayl must bid above the highest bid in 
the market (andI or offer below the low¬ 
est offer in the market at the same price 
or at prices differing by the minimum 
fraction. 

c 111» If neither his bid nor his offer is 
taken he may crow the orders I (or any 
untaken parts thereof) 1 by announcing 
by public outcry that he is crowing and 
giving the quantity, and price 

<bi During the opening rotation for a 
class of option contracts t in the interests 
of achieving a single price opening, an 
exception may be made to the require¬ 
ments of subparagraphs ( ii > and (Hi) of 
paragraph (a) above, and the Floor 
Brokers may proceed as follows: 

<i) A Floor Broker may match all 
market orders in his possession in which 
no member or non-member broker/dealer 
has an interest: 


(Hi The Floor Brofcer shall then an¬ 
nounce by public outcry the number and 
price of all orders that he has matched 
and is crossing ; and 

(Hi) The Floor Broker may then con¬ 
tinue to bid or offer the remaining un¬ 
matched and unexecuted orders he has 
in his possession for execution during 
the opening rotation. 

DISCRETIONARY TRANSACTIONS 

Rule 6.75. No Floor Broker shall exe¬ 
cute or cause to be executed any (trans¬ 
action) order or orders on this Exchange 
with respect to which (transaction) such 
Floor Broker Is vested with discretion 
as to: <1> the choice of the class of 
options to be bought or sold, <2> the 
number of contracts to be bought or 
sold, or (3) whether any such trans¬ 
action shall bo one of purchase or sale: 
however, the provisions of this paragraph 
shall not apply to any discretionary 
transaction executed by a Market-Maker 
for an account In which he has an in¬ 
terest. 

# * • Interpretations and Policies: 

.01 The Floor Procedure Committee 
has determined that no Floor Broker 
shall hold "not held" market orders (buy 
and sell i or orders which have the effect 
of “not Held" market orders (buy and 
sell ) in the same series of options for the 
same account or the accounts of the same 
beneficial owner. Holding such orders 
can be interpreted as allowing the Floor 
Broker discretion as to the purchase or 
sale of such options. 

OBLIGATIONS FOR ORDERS 

Rule 7.4. (a) Acceptance. A Board 
Broker shall ordinarily be expected, for 
all option contracts of the class or classes 
to which his appointment extends, to 
accept and maintain a written record of 
orders that are placed in his custody. 
Such orders shall include market orders 
(as defined in Rule 6.53(a)). limit orders 
(as defined in Rule 6.53(b>). and such 
other orders as may be designated by the 
Floor Procedure Committee. A Board 
Broker shall not accept orders of any 
other type or from any source other than 
a member. No member shall place, or 
permit to be placed, an order with a 
Board Broker for an account in which 
such member . (or) any other member . 
or any non-member broker/dealer has 
an interest. ** 

(b) (No change* 

(c> (No change) 

Interpretations and Policies: 

.01 (No change) 

1.02 Pursuant to Rule 7.4. the Floor 
Procedure Committee has designated 
Stop (Stop-Loss) Orders (as defined In 
Rule 6.53(c) (ii) and Stop-Limit Orders 
(as defined in Rule 6.53(c) (il>) as or¬ 
ders that a Board Broker shall ordinarily 
be expected, for all option contracts of 
the class or classes to which his appoint¬ 
ment extends, to accept and maintain a 
written record 

The Floor Procedure Committee has 
made the above designation with the 
follow ing restrictions: 

1. That Stop (Stop-Loss) Order* and 
Stop-Limit Orders for six or more option 


contract* shall not be considered desig¬ 
nated orders that a Board Broker shall 
be permitted to accept. 

2. That the Floor Procedure Committee 
reserves the right to review this policy 
at a later date.] 

1.031 .02 Board Brokers shall accept 
orders, including cancels and changes, at 
the opening on the same time sequence 
basis as pertains during the balance of 
the day. However, a Board Broker shall 
not be held for orders accepted during a 
time interval from five (5) minutes prior 
to the first report of h transaction lu an 
underlying security through the end of 
the oijoiilng rotation in that class of op¬ 
tion contracts for execution of such or¬ 
ders at the opening. 

.03 A Board Broker must maintain one 
00 order shoe" for each type of option in 
each class of option contracts traded at 
his post, and these order shoes shall be 
the depository for all orders. 

OBLIGATION FOR FAIR AND ORDERLY MARKET 

Rule 7.5. At the request of a Floor 
Broker who holds an order for a par¬ 
ticular option contract, (or before any 
crossing transaction is effected in ac¬ 
cordance with Rule 6.741, or whenever 
in the Board Broker's opinion the inter¬ 
ests of a fair, orderly and competitive 
market are best served by such action, a 
Board Broker shall call upon those Mar¬ 
ket-Makers with Principal Appointments 
and. whenever it is requested or in his 
opinion it is needed. Supplemental Ap¬ 
pointments in that class of option con¬ 
tracts to mnke bids and or offers that 
contribute to meet Inc the standards set 
forth in Rule 8.7. To the extent practica¬ 
ble. and m a form prescribed by the Ex¬ 
change. the Board Broker shall keep a 
record of the responses of Market-Mak¬ 
ers that provide or improve upon a mar¬ 
ket commensurate with these standards. 
If satisfactory responses are not forth¬ 
coming promptly, the Board Broker shall 
make a record of this fact. Copies of all 
records kept in accordance with this Rule 
shall be forwarded to the Department 
of Compliance. 

• • • Interpretations and Policies: 

.01 «No change) 

Exchange's Statement of Basis and 
Purpose 

Rule 6.45. The purpose of this rule 
change is to ensure fair and orderly 
markets through the use of single price 
openings. Therefore in an effort to 
standardize the opening rotation pro¬ 
cedures utilized by each Board Broker 
to achieve this goal, it is proposed thut 
thh rule be amended to require, rather 
than permit, market orders to be given 
priority over limit orders held by the 
Board Broker. It should be noted that 
only market orders for those other than 
members and non-member broker deal¬ 
ers shall be afforded priority treatment 
In order to effect single price opening a. 
This provision maintains the priority 
afforded orders of public customers. Fur¬ 
thermore. the proposed amendment also 
cross-references to relevant amendments 
recently approved by the Securities and 
Exchange Commission to Rule 7.4. 
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Rule 6.74. The language of subpara¬ 
graph *i>' of paragraph (a> is proposed 
to be deleted in ^recognition of the ample 
number of Market-Makers which pres¬ 
ently comprise every trading crowd. 
This negates the need to utilize a Board 
Broker to call for Market-Makers in an 
order crossing situation. Concurrently, 
however, it is believed appropriate to 
reiterate a Floor Broker's obligation to 
exercise due diligence in the execution 
or orders, and to specify what one of 
such Floor Broker's duties would be in 
crossing an order. 

The purpose of the proposed amend¬ 
ments to subparagraphs (U> and (iii> of 
paragraph (a) Is to conform the lan¬ 
guage of the rule to those trading pro¬ 
cedures which have been followed in a 
crossing situation. 

The provisions of proposed new para¬ 
graph <b) will standardize the proce¬ 
dures to be implemented by a Floor Brok¬ 
er who wishes to cross public customer 
orders during an opening rotation. The 
proposal will also ensure that all mem¬ 
bers of the trading crowd are made aware 
of the volume and price of the orders 
to be crossed. 

Rule 6.75. The purpose of the proposed 
amendment is to interpret clause (3) 
of the rule by describing certain order 
combinations which if used by a Floor 
Broker would find him In violation of 
the rule. This proposal specifically pro¬ 
scribes the use of certain orders, the 
effect of which would be to imbue the 
Floor Broker with discretion as to the 
purchase or sale of an option. Such dis¬ 
cretion belles the Floor Broker’s agency 
function and enables him to operate like 
a Market-Maker. 

Rule 7.4. The purpose of the proposed 
revision to j>ara graph (&> of the rule is 
to clarify that Board Brokers shall ac¬ 
cept only public customer orders. This 
provision will effectively preclude all 
broker/dealers from transmitting pro¬ 
prietary orders to the Board Broker 
This proposed amendment is consistent 
with the Exchange's intent and long 
standing policy to afford the Board 
Broker's limit order prtorily only to pub¬ 
lic customers. 

Section .02 to Rule 7.4 is proposed to 
be deleted, for it has been found that a 
Board Broker's handling of contingency 
orders, such as Stop-Loss and Stop-Limit 
orders, creates undue clerical burdens, 
and detracts from a Boat'd Brokers 
ability to carry out his primary respon¬ 
sibilities regarding limit and market or¬ 
ders and trading crowd control It has 
also been found that considerable con¬ 
fusion among members of a trading 
crowd can arise when a number of Stop 
orders held by a Board Broker become 
market orders due to a movement in the 
stock, and the Board Broker's book dis¬ 
play suddenly changes. Such a proposed 
change will contribute to the mainte¬ 
nance of a fair and orderly market. 

The purpose of new section .03 to Rule 
7.4 is to standardize the manner tn which 
one of the devices located at a Board 
Broker's post must be used in order to 
transmit an order to the Board Broker 


A Floor Broker shall place an order with 
the Board Broker by inserting the order 
card into the metal "order shoe" which 
U designated for that class and type of 
option. The use of this "shoe" enables 
the Board Broker to properly segregate 
and place Into sequence all new orders 
transmitted to him. 

Rule 7.5. The purpose of this amend¬ 
ment is to conform the provisions of this 
Rule to the revisions proposed for Rule 
6 74. 

The amendments proposed herein are 
in accordance with section 6(b) (5> of 
the Act which provides, inter alia, that 
rules of the Exchange promote Just and 
equitable principles of trade and protect 
investors and the public interest. 

Comments were not solicited, nor have 
comments been received from members 
of the Exchange. 

No burden will be imposed upon com¬ 
petition by virtue of the implementation 
of these rules changes. 

On or before February 25. 1977, or 
within such longer period it) as the 
Commission may designate up to 90 days 
of such date if It finds such longer period 
to be appropriate and publishes its rea¬ 
sons for so finding or (il) as to which 
the above mentioned self-regulatory or¬ 
ganization consents, the Commission 
will. 

(A) By order approve such proposed rule 
change, or 

<B) Inatuute proceedings to determine 
whether the proposed rule change should be 
disapproved. 

Interested persons are invited to sub¬ 
mit written data, views and argument* 
concerning the foregoing. Persons de¬ 
siring to make written submissions 
should flic 6 copies thereof with the Sec¬ 
retary of the Commission. Washington. 
D.C. 20549. Copies of the filing with 
respect to the foregoing and all written 
submissions will be available for inspec¬ 
tion and copying in the Public Refer¬ 
ence Room. 1100 L Street, N.W.. Wash¬ 
ington. D.C. Copies of such filing will 
also be available for inspection and copy¬ 
ing at the principal office of the above 
mentioned self-regulatory organization. 
All submissions should refer to the flic 
number referenced in the caption above 
and should be submitted on or before 
February 22. 1977. 

For the Commission by the Division 
of Market Regulation, pursuant to dele¬ 
gated authority. 

OKOIlfiK A. FiTZSlMMOIfS, 
Secretary 


January 13. 1977. 

| PR Doc 77-1612 Plied 1-16-77:6:45 fun 1 


| Release No. 34-13160: File No SR CBOE 
76-271 

CHICAGO BOARD OPTIONS EXCHANGE, 
INC. 

Self-Regulatory Organizations; Proposed 
Rule Change 

Pursuant to section 19(b) <1> of the 
Securities Exchange Act of 1934. 15 


U.S.C. 78s<bMi) as amended by Pub. L. 
No, 94-29. 16 (June 4. 1975), notice is 
hereby given that on December 22. 1976 
the above-mentioned self-regulatory or¬ 
ganization filed with the Securities and 
Exchange Commission a proposed rule 
change as follows: 

Exchange's Statement ok the Terms 

ok Substance or the Propose* Rule 

Change 

The Chicago Board Options Exchange. 
Incorporated ("the Exchange"), hereby 
requests that it be permitted over the 
next few months to expand the number 
of securities which provide the basis for 
its trading activities from the present 
authorized level of 100 to 125. As can be 
seen, it Is intended that such request rep¬ 
resent only a short-term growth program 
which will be followed, in the near fu¬ 
ture. by a longer range Exchange expan¬ 
sion plan. In order that interested per¬ 
sons may be afforded an opportunity for 
formal notice of and to comment on its 
request. CBOE hereby elects pursuant to 
clause <U> of paragraph fa) of Rule 19 
b-4 to treat its request for expansion of 
the number of securities which provide 
the basis for its trading activity as a 
"proposed rule change" under said Rule 
and to file such proposed rule change In 
accordance with the provisions of section 
19(b) »2> of the Securities Exchange Act 
of 1934. as amended. 

Exchange s Statement or Basis and 
Purpose 

The proposed rule change will enable 
the Exchange to plan for and Implement 
a moderate expansion of the number of 
securities on which its trading activity is 
based. Such expansion will enable the Ex¬ 
change to efficiently utilize its present fa¬ 
cilities which will comfortably accommo¬ 
date the peak volume of trading which 
It is anticipated would result from Com¬ 
mission approval of the proposed securi¬ 
ties expansion. 

It is the Exchange s view that the Com¬ 
mission's approval of the expansion pro¬ 
gram set forth above would be entirely 
consistent with the protection of Inves¬ 
tors and the public interest. Through 
such an Exchange expansion, the Com¬ 
mission would enable the Exchange to 
utfiize Its present capabilities to the full¬ 
est extent, while at the same time per¬ 
mitting the Exchange to respond to com¬ 
petitive pressures to improve the current 
level of Exchange service to the investing 
public and the member community, and 
to introduce innovative trading concepts 
which offer greater investment oppor¬ 
tunities to those same groups. This kind 
of Exchange activity would be respon¬ 
sive to the statutory mandate that na¬ 
tional securities exchanges perfect the 
mechanism of free and open markets. 

In order to accurately assess the Ex¬ 
change's capacity to operate efficiently 
in the face of the increased trading vol¬ 
ume which would result from realization 
of the Exchange's proposed expansion 
program, there arc three key areas which 
must be measured—communication sys¬ 
tems. floor faculties and regulatory co- 
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pability. Over the past twelve month*, 
the Exchange has labored successfully 
to Improve the timeliness and efficiency 
of its last sale and bid/ask quote dissemi¬ 
nation. In addition, the Exchange's trad¬ 
ing support communications ability has 
b en significantly Increased since Octo¬ 
ber, 1975. During this same period of 
time, the Exchange floor communications 
abilities of member firms have also been 
treatiy enhanced. 

With respect to the Exchange’s trad¬ 
ing floor facilities, the Exchange has 
completed construction on a number of 
additional trading posts and has pro¬ 
vided member firms with a larger num¬ 
ber of communications booths. The 
Exchange has also built a communica¬ 
tions room adjacent to the Exchange 
floor specifically for use by member firms 
during peak periods if their respective 
booth facilities are unable to efficiently 
handle the volume of orders. 

The Exchange's Department of Com¬ 
pliance and Department of Trading Pro¬ 
cedures have continued to add qualified, 
highly educated personnel to their re¬ 
spective investigative and analytical 
staffs. In the area of market surveillance, 
especially, the Exchange has significantly 
expanded its capability not only through 
the acquisition of experienced, well edu¬ 
cated data and market analysts, but also 
through the introduction of on-line 
market analysis with computerized 
support. 

Comment* were not. and are not in¬ 
tended to be, solicited with respect to 
the proposed rule change. 

The Exchange believes that Its ability 
to expand the number of securities upon 
which its trading activity is based will 
enable it to compete more effectively 
without in any way imposing any bur¬ 
dens upon competition. 

On or before February 25, 1977. or 
within such longer period (i) us the 
Commission may designate up to 90 days 
of such date if it finds such longer pe¬ 
riod to be appropriate and publishes its 
reasons for so finding or fit) as to which 
the above mentioned self-regulatory or¬ 
ganization consents, the Commission 
will: 

(a) By order Approve uuch proposed rule 
change, or 

(b) Institute proceedings to determine 
whether the proposed rule change should be 
disapproved. 

Interested persons are invited to submit 
written data, views and arguments con¬ 
cerning the foregoing. Persons desiring 
to make written submissions should file 
6 copies thereof with the Secretary of 
the Commission. Washington. D.C. 20549. 
Copies of the filing with respect to the 
foregoing and all written submission will 
be available for inspection and copying 
In the Public Reference Room. 1100 L 
Street, NW., Washington. D.C. Copies of 
such filing will also be available for In¬ 
spection and copying at the principal of¬ 
fice of the above mentioned self-regu¬ 
latory organization. All submissions 
should refer to the file number refer¬ 
enced in the caption above and should be 
submitted on or before February 22. 
1977 


NOTICES 

For the Commission by the Division of 
Market Regulation, pursuant to dele¬ 
gated authority. 

Georgs A. Fitzsimmons. 

Secretary 

January 13, 1977. 
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fRel. No. 10862, 70-8701| 

GENERAL PUBLIC UTILITIES CORP. 

Proposed Amendment of Articles of 

Incorporation and Solicitation of Proxies 

January 13, 1977. 

Notice is hereby given That General 
Public Utilities Corporation ("GPU”), 
80 Pine Street, New York. New York 
10005, a registered holding company, has 
filed u post-effective amendment to its 
declaration, previously filed with this 
Commission, pursuant to the Public 
Utility Holding Company Act of 193.5 
CAct”) designating sections 8(a), 7 and 
12(e) of the Act and Rule 82 promul¬ 
gated thereunder as applicable to the 
proposed transactions. All interested per¬ 
rons are referred to the declaration, as 
amended by said post-effective amend¬ 
ment, for a complete statement of the 
proposed transactions. 

By order dated February 20, 1978 
<HCAR No. 19398) Issued In this pro¬ 
ceeding, GPU was authorized, among 
other things, to amend its Articles of 
Incorporation ("Charter”), subject to 
the obtaining of necessary stockholder 
approval, to eliminate the preemptive 
rights of common stockholders of GPU. 
GPU obtained the necessary stockholder 
approval for this Charter amendment 
on April 5, 1976 and the Charter was ac¬ 
cordingly amended on April 6,1976. 

After the February 20, 1976 order was 
issued, GPU undertook with this Com¬ 
mission that unless otherwise authorized 
by the Commission, GPU would not sell 
additional shares of common stock ex¬ 
cept pursuant to a public offering for 
cash or an employee stock option plan 
or In connection with a merger or con¬ 
solidation or for consideration other 
than cash, without first offering such 
shares to Its stockholders. GPU now de¬ 
sires to incorporate, subject to the ob¬ 
taining of favorable action by its stock¬ 
holders at its annual meeting to be held 
on April 4, 1977, the substance of this 
undertaking in its Charter, as amended. 

It is specifically proposed to amend 
Article 9 of the Charter to provide that 
stockholders shall have preemptive 
rights to purchase GPU common stock 
offered for sale other than through: (i) 
A public offering; or (ID an offering 
through underwriters or dealers who 
agree to make a prompt public offering 
thereof; or Oil) operation of a common 
stock cash dividend reinvestment pro¬ 
gram (including the right to invest ad¬ 
ditional amounts in additional shares of 
common stock); or (iv) operation of an 
employee stock ownership plan: or <v) 
any other offering which shall have been 
authorized at a meeting of stockholders 
by the affirmative vote of a majority of 
all outstanding shares Entitled to vote 


thereon, or shall be consistent with a 
plan authorized or approved by such a 
vote of the holders of majority of all 
outstanding shares entitled to vote 
thereon. 

The proposed Charter amendment fur¬ 
ther provides that the prcempUve rights 
provision ghall entitle stockholders hav¬ 
ing such right* to purchase shares of 
GPU’s common stock as nearly a prac¬ 
ticable in surh proportion as would, if 
such preemptive rights were exercised, 
preserve the relative holdings of such 
stockholders. The price for stock pur¬ 
chased pursuant to preemptive rights 
will have a price or prices not less than 
the price or prices at which such shares 
are proposed to be offered for sale to 
others (before giving effect to any reduc¬ 
tion in the amount realized by GPU by 
expenses, including underwriters' and 
dealers' compensation, incurred in con¬ 
nection with the sale). It is further pro¬ 
vided that GPU shall not be obligated to 
offer or issue any fractional interest in a 
full share of its common stock pursuant 
to preemptive rights. The Charter 
amendment will also provide that at any¬ 
time within a period expiring not more 
than one year after the granting of pre¬ 
emptive lights, shares whFh have been 
offered to stockholders and which have 
not been subscribed for or purchased 
may be issued or sold to such persons 
(including stockholders) at such prices 
and at such times as may be fixed by the 
Board of Directors, provided that the 
price will not be less than the price at 
which such shares were obtainable upon 
the exercise of preemptive rights granted 
in connection with the offering. 

OPU proposes to solicit proxies from 
Us stockholders in connection with the 
proposed Charter amendment for use at 
the GPU annual meeting on Anrfl 4. 
1977. Adoption of the proposed Charter 
amendment requires the affirmative vote 
of the holders of a majority of the out¬ 
standing shares of GPU common stock. 

Fees and expenses to be incurred in 
connection with the proposed transac¬ 
tion will be supplied by amendment. The 
cost to GPU for reimbursement to stock¬ 
holders who hold stock for others for 
forwarding copies of proxy material to 
them is estimated at $25,000. It is stated 
that no state or federal commission, 
other than this Commission, has juris- 
diction over the proposed transaction. 

Notice is further given That any inter¬ 
ested person may, not later than Febru¬ 
ary 7, 1977, request in writing that a 
hearing be held on such matter, stating 
the nature of his interest, the reasons 
for such request, and the Issues of fact or 
law raised by said declaration, as 
amended by said post-effective amend¬ 
ment, which he desires to controvert; or 
he may request that he be notified if the 
Commission should order a hearing 
thereon. Any such request should be ad¬ 
dressed: Secretary. Securities and Ex¬ 
change Commission. Washington. D.C. 
20549. A copy of such request Ahould be 
served personally or by mafl upon the 
declarant at the above-stated address, 
and proof of service (by affidavit or, in 
case of an attorney at law, by certificate) 
should be filed with the request. At any 
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time after said date, the declaration, a* 
amended by said poet-effective amend¬ 
ment, or as it may be further amended, 
may be permitted to become effective 
as provided in Rule 23 of the General 
Rules and Regulations promulgated un¬ 
der the Act. or the Commission may 
grant exemption from Its rules under the 
Act as provided in Rules 20«a> and 100 
thereof or take such other action as it 
may deem appropriate. Persons who re¬ 
quest a hearing or advice as to whether a 
hearing is ordered will receive any no¬ 
tices and orders issued in this matter, 
including the date of the hearing (if or¬ 
dered i and any postponements thereof 
For the Commission, by the Division of 
Corporate Regulation, pursuant to dele¬ 
gated authority. 

Gkoigi A. Fitzsimmons. 

Secretary. 

JFR Doc 77-1806 Filed 1-19 77:8 45 *m| 


fflel. No. 19661. 70-5951| 

JERSEY CENTRAL POWER & LIGHT CO., 
ET AL. 

Proposed Sale of Utility Assets Between 
Affiliates 

January 13. 1977. 

Notice is hereby oiv>cn That Jersey 
Central Power & Light Company 
("JCP&L"*. Madisou Avenue at Punch¬ 
bowl Road. Morristown, New Jersey 
07960. Metropolitan Edison Compan\ 
("Met-Ed"). 2800 PottsviUe Pike. Read¬ 
ing. Pennsylvania 19603. and Pennsyl¬ 
vania Electric Company ("Penelec"». 
1001 Broad Street, Johnstown. Pennsyl¬ 
vania 15907. electric utility subsidiary 
companies of General Public Utilities 
Corporation, a registered holding com¬ 
pany. have filed a declaration with this 
Commission pursuant to the Public Util¬ 
ity Holding Company Act of 1935 ("Act”) 
designating sections 12(di and 12<D of 
the Act and Rule 43 promulgated theie- 
under os applicable to the following pro¬ 
posed transactions. All interested per¬ 
sons are referred to the declaration, 
which Ls summarized below, for a com¬ 
plete statement of the proposed transac¬ 
tions. 

The declarants are currently engaged 
in the construction of Uiut No. 2 of the 
Three Mile Lsland nuclear generating 
station ("TMHI No. 2**). The declarants 
now own the unit as tenants in common 
< without rights of partition) in the fol¬ 
lowing proportions: JCP&L: 25%. Met- 
Ed: 50% and Penelec: 25%. 

It Is proposed that Met-Ed sell JCPItL 
on additional 25% undivided interest 
and that Pcnelec sell JCP&L an addi¬ 
tional 15% undivided interest in TMI 
No. 2. The resulting ownership propor¬ 
tions would then be: JCP&L. 65%. Met- 
Ed: 25% and Penelec: 10%. 

It is proposed tliat the sales of the in¬ 
terests in TMI No. 2 be made in a series 
of installments (which will not neces¬ 
sarily be pro rata as between Met-Ed and 
Penelec) geared to JCPItL’* ability to 
make payments and the ability of Met- 
Ed and Penelec to make use of the sales 


proceeds. The sales will be completed by 
the time TMI No. 2 i» placed in commer¬ 
cial service, such time now being esti¬ 
mated to be in the 8pring of 1978. The 
sales price of the interest* will be the 
book cost, including allowance for funds 
used during construction ("AFC"!. of the 
interests conveyed by the sellers, ad¬ 
justed in order to retain for the respec¬ 
tive customers of the sellers the net 
benefit of certain tax allocations. 

It is also proposed that JOP&L sell 
Met-Ed and Penelec 25% undivided In¬ 
terests in the Forked River nuclear 
generating station which is presently 
owned 100% by JCPIcL After the pro¬ 
posed sales, the Forked River station 
would be owned 50% by JCPAL and 25% 
each by Met-Ed and Penelec The sales 
will be made In one or more installments 
but will also be completed by the time 
TMI No. 2 is In commercial service The 
sale will be made for the book cost of the 
Interests conveyed by JCPAL, including 
AFC. adjusted to retain for JCPIrL’s cus¬ 
tomers the net benefit of <i) certain tax 
allocations and <tt> the inclusion of a 
portion of JCP*L\s investment in Forked 
River in rate base 

The declarants own undivided interests 
in Unit No. 1 of the Three Mile Island 
generating station ' TMI No. VI to the 
following proportions: JCPItL: 25%; 
Met-Ed 50% and Penelec: 25%. The pro¬ 
posed transactions will not affect these 
ownership interests. However, there are 
certain facilities which are to be used in 
common for TMI No. 1 and No. 2. The 
original cost of such common facilities 
at the time TMI No. 1 w as placed in com¬ 
mercial service was approximately $14 
million, of w'hlch Met-Ed’s share was 
approximateLv $7 million and the Pen¬ 
elec and JCPItL shares were approxi¬ 
mately $3.5 million. It is stated that the 
Pennsylvania Public Utilities Commis¬ 
sion has excluded from rate base one- 
half of Ponelec’s and Met-Ed*s invest¬ 
ment in these common facilities as being 
assignable to TMI No. 2. Therefore, one- 
half of their cost of such common facil¬ 
ities will be regarded by Met-Ed and 
Penelec ns assignable to TMI No, 2 and 
the interests in TMI No. 2 to be con¬ 
veyed by those companies will include 
proportionate interests in such facilities 

JCPItL owns 100% of the Oyster Creek 
nuclear generating station which was 
placed in commercial service to 1969 
Some of the Oyster Creek facilities will 
be used in common for Forked River, 
which Is immediately adjacent to Oyster 
Creek These common facilities will be 
equitably allocated between Oyster Creek 
and Forked River and the undivided in¬ 
terests in Forked River conveyed by 
JCPItL to Met-Ed and Pcnelec will in¬ 
clude proportionate interests In the com¬ 
mon facilities. 

It is stated that various events, in¬ 
cluding an oil embargo, fuel price in¬ 
creases. a pause in the rate of increase 
of the consumption of electricity and the 
deferral of the completion dates for TMI 
No. 2 and Forked River have made it 
appropriate to reallocate participation 
in the units among the declarant*. 


It is stated that the New Jersey and 
Pennsylvania Public Utilities Commis¬ 
sions have Jurisdiction over various as¬ 
pect* of the proposed transactions and 
that the consummation of certain of the 
proposed transactions may require 
amendment of the construction permits 
issued by the United States Nuclear 
Regulatory Commission. It is stated that 
no other state or federal commission, 
oilier than this Commission, has juris¬ 
diction over the proposed transactions. 
Fees and expenses to be Incurred in con¬ 
nection with the proposed transactions 
are to be supplied by amendment 

Notice Is further given. That any in¬ 
terested person may. not later than Feb¬ 
ruary 7. 1977. request in writing that a 
hearing be held on such matter, stating 
the nature of hi* interest, the reasons 
for such request, and the issues of fact 
or law raised by said declaration which 
he desires to controvert: or he may re¬ 
quest that he be notified If the Commis¬ 
sion should order a hearing thereon. Any 
such request should be addressed: Secre¬ 
tary. Securities and Exchange Commis¬ 
sion. Washington. DC. 20549. A copy of 
such request should be served personally 
or by mall upon the declarants at the 
above-stated addresses, and proof of 
service (by affidavit or. in case an attor¬ 
ney at law, by certificate > should be filed 
with the request. At any time after said 
date, the declaration, as it may be 
amended, may be permitted to become 
effective a* provided in Rule 23 of the 
General Rules and Regulation* promul¬ 
gated under the Act. or the Commission 
may grant exception from such rules as 
provided in Rules 20*a» and 100 thereof 
or take such other action a* it may deem 
appropriate. Person* w-ho request a 
hearing or advice as to whether a hear¬ 
ing Ls ordered will receive any notices 
and order* issued in this matter, includ¬ 
ing the date of the hearing (If ordered) 
and any postponement* thereof. 

For the Commission, by the Division of 
Corporate Regulation, pursuant to dele¬ 
gated authority. 

Gcobck A. Fitzsimmons. 

Secretary 

IFR Doc 77-1806 Filed 1 19 77:8:45 *m| 


| Release No 13102; SR-NASD- 76 8| 

NATIONAL ASSOCIATION OF 
SECURITIES DEALERS. INC. 

Order Approving Proposed Rule Change 
January 13.1977. 

On September 20. 1976. the National 
Association of Securities Dealers, Inc. 
i-NASD"). 1735 K Street. N.W.. Wash¬ 
ington. D.C. 20006. filed with the Com¬ 
mission. pursuant to Section 19(b) (1) of 
the Securities Exchange Act of 1934. 15 
U.S.C. 78*(b) (1). a* amended by Pub. U 
No. 94-29. 16 (June 4, 1975) (the "Act”), 
and Rule 19b-4 thereunder, copies of a 
proposal (the "Proposal") to amend 
NASD’* Rules of Fair Practice by adding 
new section 33 ("section 33”) to Article 
in thereof. k 
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Section 33 would authorize the NASD's 
Board of Governors to adopt rules, regu¬ 
lations and procedures relating to trans¬ 
actions in options contracts, including 
options displayed on the NASDAQ sys¬ 
tem. for purposes specified therein. Rules, 
regulations and procedures so adopted 
would be incorporated into Appendix E 
to be attached to and made a part of 
NASD's Rules of Pair Practice. 

Notice of the Proposal together with 
the terms of substance thereof was given 
by publication of a Commission Release 
i Securities Exchange Act Release No. 
12830. September 24, 1976) and by pub¬ 
lication in the Federal Register <41 FR 
43481, October 1.1970). 

The Commission finds that the Pro¬ 
posal is consistent with the requirements 
of the Act and the rules and regulations 
thereunder applicable to registered se¬ 
curities associations, and. in particular, 
the requirements of Section 15A of the 
Act and the rules and regulations there¬ 
under. 

This Order is not intended to authorize 
commencement of an NA8D option pro¬ 
gram such as the program referred to 
In a letter dated September 24.1976 from 
this Commission to the NASD which 
would involve, inter alia, use of NASD 
facilities to display quotations in stand¬ 
ardized options issued by The Options 
Clearing Corporation. Such authoriza¬ 
tion would depend, at a minimum, on 
Commission approval of rules adopted by 
the Board of Governors under Section 
33 and the fulfillment of certain condi¬ 
tions such as those set forth preliminar¬ 
ily in that letter. 

It is therefore ordered . pursuant to 
section 19(b)(2) of the Act, That the 
Proposal be. and it hereby is, approved 

For the Commission by the Division of 
Market Regulation, pursuant to dele¬ 
gated authority. 

George A. Fitzsimmons. 

Secretary. 

| PH Doc-77 1807 Filed 1 19 77;8:46 am) 


No 13165: FU« No. SR OCC 76-10» 

OPTIONS CLEARING CORP. 

Automatic Exercise Procedure for Certain 
Expiring Option Contracts 

January 12, 1977. 

On November 4. 1976, The Options 
Clearing Corporation COCC"). 6150 
Sears Tower, Chicago, Illinois 60606, sub¬ 
mitted, pursuant to Rule 19b-4 under the 
Securities Exchange Act of 1934 (the 
"Act"), a proposed rule change to permit 
expiring Jn-tho-money options to be ex¬ 
ercised via an automatic exercise pro¬ 
cedure. The proposed rule change pur¬ 
ports to apply to both call option and 
put option contracts as well as to option 
contracts for securities traded in the 
over-the-counter market. 

In accordance will) section 19<b) of the 
Act and Rule 19b~4 thereunder, the pro¬ 
posed rule change was published In the 
Federal Register (41 FR 51157, Novem¬ 
ber 19, 1976). and the public was invited 
to submit comments until December 10, 
1976 Notice of the filing and an invita¬ 


tion for comments also appeared in Se¬ 
curities Exchange Act Release No. 12979. 
November 15. 1976. No letters of com¬ 
ment were received. 

Since exchange trading is listed put 
option contracts has not been approved 
by the Commission, the Commission is 
not at tills time making any determina¬ 
tion with respect to the proposed rule 
change Insofar as it relates to put option 
contracts. Also, the provisions of the pro¬ 
posed rule change which relate to option 
contracts for securities traded in the 
over-the-counter market shall not be ef¬ 
fective until the Commission permits op¬ 
tion markets to trade listed option con¬ 
tracts for such securities. The Commis¬ 
sion 1ms reviewed the OCC submission 
and finds that the proposed rule change 
is consistent with the requirements of 
the Act and the rules and regulations 
thereunder applicable to registered 
clearing agencies insofar as the pro¬ 
posed rule change relates to call option 
contracts. 

It Is therefore ordered . pursuant to 
section 19(b)(2) of the Act, That the 
proposed rule change contained in File 
No. SR-OCC-76-10 be, and hereby is, ap¬ 
proved Insofar as it relates to call option 
contracts. 

For the Commission by the Division 
of Market Regulation, pursuant to dele¬ 
gated authority. 

George A. Fitzsimmons, 
Secretary. 

fFB Doc.77-1608 filed I-19 77.8:46 am | 


[Rclcnr* No. 84-13161; FUe No 
8R-PSR-78-401 

PACIFIC STOCK EXCHANGE INC. 

Self-Regulatory Organizations Proposed 
Rule Change 

Pursuant to section 19<b‘<l> of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s<b) (1), as amended by Pub. I*. 
No. 94-29, 16 (June 4. 1975), notice is 
hereby given that on December 23, 1976. 
the above-mentioned self-regulatory or¬ 
ganization filed with the Securities and 
Exchange Commission a proposed rule 
change as follows: 

Exchange's Statement or the Terms of 
Substance of the Proposed Rule Change 

Pacific Stock Exchange Incorporated 
("PSE") hereby requests permission to 
expand by twenty the number of under¬ 
lying listed stocks In which it may ap¬ 
prove trading in call options. The accom¬ 
plishment of such a proposed change in 
current PSE procedures would expand 
to a total of fifty the current number of 
call options which PSE would be au¬ 
thorized to trade. The underlying stocks 
on which PSE would be authorized to 
trade options would meet PSE's new list¬ 
ing standards contained in File No. 
8R-PSE-76-37 which became effective 
on December 9.1970. 

Exchange's Statement or Basis and 
Purpose 

The basis and purpose of the foregoing 
proposed rule change is as follows: 


The purpose of the proposed rule 
change is to permit an expansion in 
PSE's program of trading call options 

The proposed rule change will enable 
PSE to Increase the number of under¬ 
lying stocks on which PSE trades call 
options. PSE believes it consistent with 
the protection of investors and the pub¬ 
lic interest that It be permitted to ex¬ 
pand the number of call options U 
trades. PSE is presently trading call op¬ 
tions in twenty-six of the thirty under¬ 
lying stocks for which it has authoriza¬ 
tion. and accordingly, further progress 
in PSE's efforts to establish a viable re¬ 
gional options trading facility necessi¬ 
tates the proposed increase in the num¬ 
ber of classes of call options traded on 
PSE 

PSE believes that the experience it has 
gained in its current options trading 
program, as well as the capabilities it ha.* 
developed in the areas of data collection, 
communication systems and surveillance 
procedures are more than sufficient to ac¬ 
commodate the increased volume of 
trading which would result from the ap¬ 
proval of the requested additional call 
options classes. PSE has recently ex¬ 
panded its floor capacity and trading 
posts, and its physical facilities are con¬ 
sequently able to accommodate this In¬ 
creased volume 

PSE believes that the granting of this 
request to expand the number of options 
classes traded on its floor will contribute 
to its growth as a viable competitive op¬ 
tions trading facility. Moreover, PSE be¬ 
lieves that the additional authorization 
sought herein is especially appropriate 
in light of the changed listing standards 
recently approved by the Commission for 
options exchanges. 

Comments were not* and are not in¬ 
tended to be. solicited with respect to the 
proposed rule change. 

The proposed rule change will not im¬ 
pose any burden on competition. Rather. 
It will encourage comDctitkm by contrib¬ 
uting to PSE's viability os a competitive 
options trading facility. 

On or before February 25. 1977. or 
within such longer period <l> as the 
Commission may designate up to 90 day? 
of such date if it finds such longer period 
to be appropriate and publishes Us rea¬ 
sons for so finding or (II) as to which 
the above-mentioned self-regulatory or¬ 
ganization consents, the Commission 
will: 

(A) By order approve *iu5h proposed fulr 
change, or 

<B) InAtttute proceeding* to determine 
whether the proposed rule change rhould 
b# disapproved 

Interested person* arc Invited to sub¬ 
mit written data, views and argument* 
•concerning the foregoing. Person* desir¬ 
ing to make written submissions should 
file 6 copies thereof with the Secretary of 
the Commission, Securities and Ex¬ 
change Commission. Washington, D.C 
20549. Copies of the filing with respect 
to the foregoing and of all written sub¬ 
missions will be available for Inspection 
and copying in the Public Reference 
Room. 1100 L Street, N.W., Washington 
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D.C. Copies of such filing will also be 
available for Inspection and copying at 
the principal office of the above-men¬ 
tioned self-regulatory organization. All 
submissions should refer to the file num¬ 
ber referenced in the caption above and 
should be submitted on or before Feb¬ 
ruary 22. 1077. For the Commission by 
the Division of Market Regulation, pur¬ 
suant to delegated authority. 

George A. Fitzsimmons. 

Secretary. 

January 13, 1977. 

|FR Doc.77-1614 Piled 1-19~77;8 45 am) 


|R«t«uH» No 34-13156; Pile No. 8K PHLX 
7«-20| 

PHILADELPHIA STOCK EXCHANGE, INC. 

Self'Regulatory Organization; Proposed 
Rule Change 

Pursuant to section 19(b) (1> of the 
Securities Exchange Aot of 1934, 15 
U.S.C. 78stb)(l>, as amended by Pub. L. 
No. 94-29. 16 (June 4. 1975). notice is 
hereby given that on December 22. 1976. 
the above mentioned self-regulatory or¬ 
ganization filed with the Securities and 
Exchange Commission proposed rules 
changes as follows: 

Exchange's Statement or the Terms or 

Surstance or the Proposed Rules 

Changes 

Pursuant to Rule 19b-4A, the Philadel¬ 
phia Stock Exchange <PHLX> proposes 
to rescind Rules 1042 and 1050 concern¬ 
ing the obligation of members to file cer¬ 
tain reports In respect to option con¬ 
tracts which are listed and traded on the 
Exchange. 

The Board of Governors of PHLX ap¬ 
proved the amendment to Rules 1042 and 
1050 on December 15, 1976. 

Rule 1042 requires every member and 
member organization of PHLX who buys 
or sells 5 or more option contracts of one 
class for his or its account in one trading 
session pursuant to on order entered 
from off-tlie-floor. to report such activity 
to the Exchange. 

In the case of PHLX. member orga¬ 
nizations that are clearing members of 
The Options Clearing Corporation 
<OCC> the filing of reports pursuant 
to the Rule is duplicative of information 
available to the Exchange from OCC. 

In the case of PHUC member organi¬ 
zations that are not clearing members 
of the OCC. proprietary positions are 
reported in the same manner as non- 
member customers’ positions. Thus, the 
firm reports Its long or short positions 
.In excess of 100 contracts per class 
and any subsequent changes In such po¬ 
sitions. The Exchange has concluded 
that the information provided by non- 
clearing member firms is adequate for 
surveillance purposes. 

Rule 1050 states that member orga¬ 
nizations are to file with the Exchange 
a monthly report of all open exercise 
iKx^tions. 

An open exercise position is defined as 
one firm’s failure to deliver shares of 
stock it owes to another flrmr as a result 


of the latter’s having exercised an op¬ 
tion contract. 

Currently, the exercise- of options Is¬ 
sued by the OCC arc settled on a con¬ 
tinuous net settlement (CNS> system 
through the facilities of the Midwest 
Security Trust Company. It is expected 
that this settlement procedure will soon 
be extended to the Securities Industry 
Automation Corporation, Pacific Clear- 
poratlon of Philadelphia, also on a CNS 
basis. Moreover, all unsettled exercise 
positions are marked to the market on 
a daily basis beginning on the settle¬ 
ment date of each exercise and contin¬ 
uing until the required stock has been 
delivered. The PHLX has concluded that 
OCC procedures make the original rule 
unnecessary. 

Exchange’s Statement or Basis and 
Purpose 

Section 6«b»<5> of the Securities Ex¬ 
change Act of 1934 *“the Act”), in part, 
requires that the Exchange rules be de¬ 
signed to protect investors and the pub¬ 
lic interest. The Exchange believes that 
it is consistent with this section of the 
Act to rescind Rules 1042 and 1050 be¬ 
cause the information produced pursu¬ 
ant to these rules is available to the 
Exchange from other sources. 

Comments were not solicited nor were 
comments received. 

The Exchange docs not believe any 
burden on competition will be imposed 
by these rules changes. 

On or before February 25. 1977. or 
within such longer period (1) as the 
Commission may designate up to 90 days 
of such date if it finds such longer period 
to be appropriate And publishes its rea¬ 
sons for so finding or <li) as to which the 
above-mentioned self-regulatory organi¬ 
zation consents, the Commission will: 

(a) By order approve such proposed rules 
change*, or 

(b) Institute proceedings to determine 
whether the proposed rules changes should 
be disapproved. 

Interested persons are invited to sub¬ 
mit written data, views and arguments 
concerning the foregoing. Persons de¬ 
siring to make written submissions 
should file six < 6> copies thereof with the 
Secretary of the Commission, Securities 
and Exchange Commission. Washington. 
D.C. 20549. Copies of the filing with re¬ 
spect to the foregoing and of all written 
submissions will be available for inspec¬ 
tion and copying in the Public Reference 
Room. 1100 ”L” Street. N.W., Washing¬ 
ton, D.C. Copies of such filings will also 
be available for Inspection and copying at 
the principal office of the above-men¬ 
tioned self-regulatory organization. All 
submissions should refer to the file num¬ 
ber referenced in the caption above and 
should be submitted on or before Feb¬ 
ruary 22.1977. 

For the Commission by the Division of 
Market Regulation pursuant to delegated 
authority. 

George A. Fitzsimmons. 

Secretary 

January 13. 1977. 

(PR Doc 77-1615 Plied 1-19-77:8:45 iin.| 


PHILADELPHIA STOCK EXCHANGE, INC. 

Application tor Unlisted Trading Privileges 
and Opportunity for Hearing 

January 13, 1977. 

In the matter of an application of 
Philadelphia Stock Exchange. Inc. for 
unlisted trading privileges in a certain 
security. 

The above named national securities 
exchange has filed an application with 
the the Securities and Exchange Com¬ 
mission pursuant to section 12(f) <1><B» 
of the Securities Exchange Act of 1934 
and Rule 12f-l thereunder, for unlisted 
trading privileges In the security of the 
company as set forth below, which se¬ 
curity is listed and registered on one or 
more other national securities ex¬ 
changes: 

Varlan Associate*. Pile No. 7-4905, Common 

Stock—61 Par Value 

Upon receipt of a request, on or before 
January 29, 1977 from any interested 
person, the Commission will determine 
whether the application with respect to 
the company named shall be set down 
for hearing. Any such request should 
state briefly the title of the security in 
which that person is interested, the 
nature of the interest of the person mak¬ 
ing the request, and the position he pro¬ 
poses to take at the hearing, if ordered. 
In addition, any interested person may 
submit his views or any additional facts 
bearing on the said application by means 
of a letter addressed to the Secretary, 
Securities and Exchange Commission. 
Washington. D.C. 20549 not later than 
the date specified. If no request for a 
hearing with respect to the particular 
application is made, such application will 
be determined by order of the Commis¬ 
sion on the basis of the facts stated 
therein and other information contained 
in the official files of the Commission per¬ 
taining thereto. 

For the Commission, by the Division of 
Market Regulation, pursuant to dele¬ 
gated authority. 

George A, Fitzsimmons. 

Secretary . 

|PR Doc 77-1800 Piled 1-19-77.6:45 a m | 


|Releafo No 0603. 811-18331 

SCHUSTER SPECTRUM FUND. INC. 

Application for a Order Declaring That 
Company has Ceased to be an Invest¬ 
ment Company 

January 12. 1977. 

Notice is hereby given That Schuster 
Spectrum Fund. Inc. ^'Applicant”), 245 
Park Avenue. New York, New York 10017, 
an open-end. non-diverslfied. manage¬ 
ment investment company registered 
under the Investment Company Act of 
1940 (the “Act”), has filed an applica¬ 
tion pursuant to section 8(f) of the Act 
for an order of the Commission declar¬ 
ing that Applicant has ceased to be an 
Investment company as defined in the 
Act. All Interested persons are referred 
to the application on file with the Com¬ 
mission for a statement of the repre¬ 
sentations contained therein, which are 
summarized below. 
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Applicant, a Maryland corporation, 
registered under the Act in 1969. Ap¬ 
plicant states that on November 6. 1974. 
its shareholders approved a Plan of Re¬ 
organisation and Agreement of Merger 
whereby the Applicant would be merged 
into Schuster Fund, Inc,. an open-end. 
diversified, management investment 
company registered under the Act. Appli¬ 
cant further states that the merger be¬ 
came effective when Articles of Merger 
were filed with the State of Maryland 
Department of Assessments and Taxa¬ 
tion on November 6, 1974, and the sepa¬ 
rate corporate existence of Applicant 
ceased to exist. 

Section 8(f) of the Act provides, in 
pertinent part, that whenever the Com¬ 
mission. upon application, finds that a 
registered investment company has 
ceased to be an investment company, it 
shall so declare by order, and upon the 
taking effect of such order, the registra¬ 
tion of such company shall cease to be in 
effect. 

Notice is further ytven, That any 
Interested person may, not later than 
February 7. 1977. at 5:30 pm., submit to 
the Commission in writing a request for a 
hearing on the matter accompanied by a 
statement as to the nature of his interest, 
the reasons for such request and the is¬ 
sues. if any. of fact or law proposed to 
be controverted, or he may request that 
he be notified if the Commission shall 
order a hearing thereon. Any such com¬ 
munication should be addressed: Secre¬ 
tary. Securities and Exchange Commis¬ 
sion. Washington, D.C. 20549. A copy of 
such request shall be served personally 
or by mail upon Applicant at the address 
stated above. Proof of such service (by 
affidavit, or in the case of an attorney- 
at-law, by certificate) shall be filed 
contemporaneously with the request As 
provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, 
an order disposing of the application will 
be issued as of course following said date 
unless the Commission thereafter orders 
a hearing upon request or upon the Com¬ 
mission's own motion. Persons who re¬ 
quest a hearing or advice as to whether a 
hearing is ordered will receive any no¬ 
tices and orders issued in this matter, 
including the date of the hearing (if 
ordered > and any postponements thereof. 

For the Commission, by the Division 
of Investment Management, pursuant to 
delegated authority. 

0&ORGE A. FlTXSIllllONS. 

Secretary . 

|FR Doc 77-1810 Plied 1-19-77:8.45 am| 


(Pile No. 600-151 

NATIONAL SECURITIES CLEARING CORP. 

Order Granting Registration and Statement 
of Reasons 

January 13, 1977. 

These are proceedings pursuant to sec¬ 
tion 19(a) (1) of the Securities Exchange 


Act of 1934 (the "Act"), 15 U.8.C. 78s 
(a)(1) (1975), as amended by the Securi¬ 
ties Acts Amendments of 1975 (the "1975 
Amendments") / to determine whether to 
grant or deny the application of the Na¬ 
tional Securities Clearing Corporation 
("NSCC") for registration as a clearing 
agency * * pursuant to section 17A of the 
Act. 15 U.S.C. 78q-l (1975). and Rule 
17Ab2-l thereunder, 17 CFR 240.17Ab2-l. 
NSOC’s application contemplates the 
performance by NSCC of the clearing 
and settlement operations currently per¬ 
formed by the American Stock Exchange 
Clearing Corporation ("ASECC"). Na¬ 
tional Clearing Corporation ("NCC") 
and Stock Clearing Corporation 
("8CC"). 

Section 19(a)(1) of the Act provides 
that, upon the filing of an application 
for registration as a registered clearing 
agency pursuant to section 17A of the 
Act. the Commission shall publish notice 
of the filing and afford Interested per¬ 
sons an opportunity to submit written 
data, views and arguments concerning 
the application. Thereafter, the Commis¬ 
sion either grants the registration or in¬ 
stitutes further proceedings to determine 
whether registration should be granted 
or denied. 

On March 29. 1976, the Commission 
gave notice of the filing of NBCC's appli¬ 
cation for registration.* Hie Importance 
of the application to the Commission's 
efforts to perfect the mechanisms of a 
national market system for securities* 
and to facilitate the establishment of a 
safe and efficient national system for 
the clearance and settlement of transac¬ 
tions In securities, - the complexity of the 
technical, legal and economic issues 
raised by the application, and the writ¬ 
ten data, views and arguments concern¬ 
ing the application submitted in response 
to the Commission's March 29. 1976, an¬ 
nouncement led the Commission to con¬ 
clude that further exploration of the 
Issues raised by the application was de¬ 
sirable. Accordingly, on May 28.1976. the 
Commission instituted these proceedings 
and provided an opportunity for oral 
presentation of data, views and argu¬ 
ments on June 18-18. 1978* On Novem¬ 
ber 3. 1976, the Commission announced 
it was considering approving the NSCC 
application subject to four proposed con¬ 
ditions, requested public comment on the 
proposed conditions, and extended the 
time for concluding the proceedings in 


• Pub. L No 94-29, section 16, 89 SUt 146 
(1975). 

1 Section 3(a) (33) of the Act, 15 UjBC. 
78(c) (A) (23) (1975). defines “clearing agen¬ 
cies” to include, Inter alia, clearing corpora¬ 
tions and securities depositories. See also 
N.Y. Uniform Commercial Code. Sections 8- 
102(3) and 8-320 (McKinney Supp. 1975-70). 
For a description of clearing corporation and 
depository functions, aee discussion under 
•'Characteristics of a National System’' Infra. 

r Securities Exchange Act Release No. 12274 
(March 39. 1976). 4T FR 14455 (April 5. 1076). 

• Tho Act, 8cction 2. 15 U.S.C. 78(b) (1975). 

• The Act, Sections 2 and 17A. 

• Securities Exchange Act Release No. 12480 
(May 28. 1076). 41 FR 23255 (June 9. 1976). 


connection with the application to No¬ 
vember 29. 1976. f 

In the light of 1U experience in regu¬ 
lating securities markets, clearing cor¬ 
porations, securities depositories, trans¬ 
fer agents and brokers and dealers, the 
Commission reviewed and analyzed the 
many technical, legal and economic is¬ 
sues raised by NSCCs application, sub¬ 
missions made in response to the appli¬ 
cation. and other presentations of data, 
views and arguments made in connection 
with these proceedings and In response 
to the Commission's request for comment 
on the proposed conditions to approval 
of the application. Thereafter, the Com¬ 
mission made specific determinations re¬ 
quired by the Act and. In accordance 
with the Act's directive to facilitate the 
establishment of a national system for 
the prompt and accurate clearance and 
settlement of transactions in securities, 
evaluated the application against the 
statutory findings and objectives of safe¬ 
ty. efficiency, the use of new data proc¬ 
essing and communications techniques, 
the linking of clearance and settlement 
facilities, the development of uniform 
standards and procedures, and reduc¬ 
tions hi unnecessary costs.* In addition, 
and as required by the Act. the Commis¬ 
sion considered the effects which the ex¬ 
ercise of its authority to grant or deny 
NSCCs application for registration 
would have on the public interest, the 
protection of Investors, the safeguarding 
of funds and securities and the mainte¬ 
nance of fair competition.* On the basis 
of its review, analysis and evaluation of 
the NSCC application and a balancing of 
the concerns which the Commission must 
consider In using its authority under the 
Act to facilitate the establishment of a 
national clearing and settlement sys¬ 
tem.* the Commission has concluded 
these proceedings and has determined to 
grant registration to NSCC subject to the 
terms of this order and to the four con¬ 
ditions and the directives set forth here¬ 
in* 

NSCC will be required to comply with 
those conditions to the satisfaction of the 
Commission before NSCC may begin 
operating, as a single integrated system, 
the clearing and settlement systems cur¬ 
rently operated by ASECC, NCC and 
SCC. In the interim. NSCC must submit 
for Commission approval any proposed 
changes in the rules, operating proce¬ 
dures and facilities management ar¬ 
rangements of NSCC or any of Its operat¬ 
ing divisions which are in effect im¬ 
mediately following the issuance of this 
order. 


r Securities Exchange Act Release No. 12954 
(November 3. 1976), 41 FR 49721 (November 
10. 1976). NSCC subsequently consented to 
an extension of time for concluding these 
proceeding* to January 13, 1977, 

•Tbe Act. Section I7A(a) (1). 

• The Act. Section 17A(u) (2). 

*/d. 

“ The determinations the Commission 1a 
making under the Act and the duration of, 
conditions to and directives Issued In con¬ 
nection with NSCCs registration are aet 
forth below under "Determination*. Condi¬ 
tions and Directives/' 
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In the Commission’s view, establish¬ 
ment of the national system for the 
prompt and accurate clearance and set¬ 
tlement of transactions hi securities 
contemplated by 8ection 17A of the Act 
requires that brokers and dealers lo¬ 
cated In New York City and elsewhere 
throughout the country have access, at 
a reasonable cost, to one or more entities 
through each of which brokers and 
dealers can efficiently and safely com¬ 
pare, clear and settle transactions in 
securities regardless of the market in 
which the transactions occur or the loca¬ 
tion of the other parties to the transac¬ 
tions. The Commission’s determination 
to grant NSCC's registration is based 
on the Commission's conclusion that 
NSCC's registration, subject to the con¬ 
ditions contained in this order, is an es¬ 
sential step toward the establishment, 
at an early date, of a comprehensive 
network of linked clearance and settle¬ 
ment systems and branch facilities with 
the national scope, efficiencies and safe¬ 
guards envisioned by Congress In enact¬ 
ing tiie 1975 Amendments. 

The remainder of this order is orga¬ 
nized as follows: 

Tm Statutory FRAMicwoaK 

The Paperwork Crisis 
Commission and Congressional Reaction 
Tho 1075 Amendments 
Characteristics of a National System: 

Book Entry Clearing 
Non-Book Entry Clearing 
Comparison, Accounting and Settlement 
Depository Capabilities 
Statutory Determination* * to be Made in 
Connection with NSCC’s BecKtr*t»nn 

The N8CC Application 

Background to the Application 
The Application: 

Faculties Management 
User-Control 

Payments to the Amcx. NASD and NYSE 

Service* to be Provided 

Relationship to Securities Depositories 

Trade Comparison 

Participant Qualifications 

Co*t Savings 

Determinations With Respect to N8CC 
Scope of Consideration 

Reaffirmation of Determinations Made Pre¬ 
viously: 

Safeguards and Fixing Rates or Fees 
Protection of Investors 
Determinations Not Involving Conflicting 
Data. Views and Argument*: 

Capacity to Facilitate and Promote the 
Prompt and Accurate Clearance and 
Settlement of Securities Transactions 
Capacity to Take Advantage of New Data 
Processing and Communication* tech¬ 
nique* 

Determinations Involving Conflicting Data. 
Views and Argument*: 

Capacity to Reduce Unnecessary Gout* 
Capacity to Achieve the Linking of 
Clear and Settlement Systems and 
Facilitate the Establishment of a Na¬ 
tional Sytem 

Competitive Consideration*: 

Effects on Competition Among Brokers 
and Dealers 

Effects on Competition Among Clearing 
Agencies 

Effect* on Competition Among Transfer 
Agents 

Effect* on Com petition Among Securi¬ 
ties Exchange* 


Payment* to the Amex. NASD and NYSE 
The N8CC-SIAC Facilities Management 
Agreement 

Alternative Approaches Considered 

Implementation and MoNnotmo 
Determinations, Conditions and Dnurnvw 

Tut Statutory Framework 

THE PAPERWORK CRISIS 

The Commission’s action today is tak¬ 
en against the background of a severe 
operational and financial crisis of the 
late 1960‘s and the subsequent efforts of 
Congress, the Commission and the sec¬ 
urities industry to diagnose and resolve 
the many serious problems in securities 
transaction processing that brought 
about the crisis. 

During the late 1960's the securities 
industry experienced an explosion in 
trading volume. With some exceptions, 
the financial community lacked the sys¬ 
tems. procedures, equipment and quali¬ 
fied back-office personnel necessary to 
handle the increased business. 0 Because 
the problems confronting the industry’ 
were industry-wide and could not be 
tackled in isolation, few immediate solu¬ 
tions were available. The ensuing break¬ 
down of securities processing arrange¬ 
ments resulted In the near chaos de¬ 
scribed in the following excerpt from the 
Commission's "Study of Unsafe and Un¬ 
sound Practices”: 

Apart from the inability of broker-dealer* 
to keep their record* current, the number of 
error* In the handling and recording of trans¬ 
act Ion» multiplied. The back offices of many 
a broker-dealer resembled a trackless forest 
Since tho broker-dealer industry 1* a highly 
Interdependent community the problem* of 
the leas efficient firm* had a rippling effect on 
the entire broker-dealer community; and 
tnter-dealer clearing system*, a* well as the 
transfer facilities of bank*, were similarly 
taxed beyond their capacities. Tho entire 
machinery for the delivery and transfer of 
securities and the concomitant remittance 
of fund* became clogged. Even those broker- 
dealers who attempted belatedly to stem the 
tide by computerizing their operation* or 
augmenting their back office personnel could 
not keep pace with the volume: In fact, they 
were caught on a worse treadmill in thAt. 
by the time they were able to research their 
error* of a given date, they were confronted 
with a greater number of error* to contend 
with. The expensive computerized hardware 


T * Securities and Exchange Commission. 

• Study of Unsafe and Unsound Practice* of 
Brokers and Dealers*’. H R. Doc. No 231, 02d 
Cong., m Seas. 13 (1971) (hereinafter cited 
a* “Study of Unsafe and Unsound Prac¬ 
tices*'); see also “Securities Industry Study**. 
Report of the Subcomm. on Commerce and 
Finance of the House Comm, on Interstate 
and Foreign Commerce, H.R. Rep. No. 92- 
1519. 92d Cong., 2d Sees. (1972) (hereinafter 
cited a* “1972 House Securities Industry 

Study"); “Securities Industry Study”. Re¬ 
port of the Subcomm. on Securities of the 
Senate Comm, on Banking. Housing and 
Urban Affair* for the Period Ended February 
4, 1972, 92d Cong.. 2d Seaa. (Comm. Print 
1972) (hereinafter cited os “1972 Senate 
Securities Industry Study">; “Securities In¬ 
dustry Study - *. Report of the Subcomm. on 
Securities of the Senate Comm, on Banking. 
Housing and Urban Affairs, 93d Cong.. Ut 
Sow- (Comm. Print 1973) (hereinafter cited 
as “1973 Senate Securities Industry Study"). 


which was thrown Into the breach mal¬ 
functioned; and, since parallel manual rec¬ 
ord* were often not maintained during a rea¬ 
sonable trial period, the use of the computer 
Increased the already existing confusion. 
Moreover, the employment of newly recruited 
and untrained or inadequately trained Indi¬ 
viduals who were put to work in the back 
office* resulted in a further increase in the 
number of error*. The combination of all of 
these factor* culminated In such a critical 
predicament for some firm* that they not 
only lost control of their records, but ex¬ 
perienced a new phenomenon—the loaa of 
control over the securities which were or 
were supposed to be in their possession for 
delivery, custody or safekeeping. The effort* 
by the Commission and the aclf-regulatory 
organizations to build a dike against this 
torrent proved of Uttle avail (footnote 
omitted).” 

During the paperwork crisis, the level 
of "falls to deliver” and "falls to receive'* 
was freqeuntly cited as a measure of the 
securities industry's operational prob¬ 
lems." In December 1968. member firms 
of the New York Stock Exchange. Inc. 
("NYSE”) had $4.4 billion In "fails to 
deliver” and $4.7 billion in "falls to re¬ 
ceive.” * Brokers and dealers with falls to 
receive risks the possibility that the bro¬ 
kers and dealers falling to deliver would 
become insolvent and not complete the 
open deliveries; accordingly, even sound 
brokers and dealers became exposed to 
the risk of loss as a result of the opera¬ 
tional and financial difficulties of the 
brokers and dealers with which they were 
obliged to do business." 

The confusion and delays in the back 
offices of brokers and dealers were mag¬ 
nified by inadequate clearance and 
settlement faculties, particularly in the 
over-the-counter <"OTC”> area, and 
clogged transfer agent facilities” Sys¬ 
tems designed for the three million share 
days of i960 proved Incapable of deal¬ 
ing with the thirteen million share days 
of the late 1960’s, and. as trading volume 
rose, so did the fails and unresolved dif- 


** "Study of Unsafe and Unsound Prac- 
ttoee." aupra not* 12 at 13-14 

‘•A "fall to deliver’ represent* the obliga¬ 
tion of a broker or dealer to deliver securities 
to another broker or dealer beyond the con¬ 
ventional five business day settlement period 
A “fall to receive." the conveme of a “fall to 
deliver.'* represent* the obligation of a 
broker or dealer to pay money to another 
broker or dealer against receipt of a security 
after the settlement period ha* passed 
16 Clearance and Settlement of Securities 
Transaction*. Hearings on S. 3412. 8. 3297 
and S. 2551 Before the 8uboom, on Securities 
of the Senate Conun, on Banking. Housing 
and Urban Affair*. 92d Cong.. 2d Sen*., 95-06 
(1972) (hereinafter cited as “Clearance and 
Settlement Hearing*"). 

" Id. at 96: Securities Processing Act, Hear¬ 
ing* on HR 14567. H R 14826 and 8. 3876 
Before the Subcomm. on Commerce and 
Finance of the House Comm. on Interstate 
and Foreign Commerce. 92nd Cong . 2d Sea«., 
100 (1972) (hereinafter cited as "SecurtUci 
Processing Act Hearings"). 

,T "Study of Unsafe and Unsound Prac¬ 
tices", supra note 12. at 13 and 14. 165-168; 
1972 Senate Securities Industry Study, supra 
note 12, at 18-17; 1972 House Securities In¬ 
dustry Study, 6upra note 12, at 4 6 
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fcrences of brokers and dealers. * ** These 
developments so reduced the supply of 
securities available for delivery that 
lengthy delays were not uncommon and 
many record differences were never re¬ 
solved/* Although the Commission and 
the self-regulatory organizations at¬ 
tempted remedial measures, the funda¬ 
mental nature of the industry's problems 
coupled with the absence of a pervasive 
regulatory authority over entities en¬ 
gaged in securities processing made these 
efforts generally unavailing. 

During this period it was difficult, and 
in some cases impossible, for brokers and 
dealers to ascertain their own financial 
condition.*■ Those with regulatory re¬ 
sponsibility over brokers and dealers 
were at an even greater disadvantage. 
Stock record differences and unresolved 
dividend receivables had groan to record 
levels* Yet, brokers and dealers found It 
difficult to obtain confirmation of their 
transfer positions from transfer agents 
and the Commission lacked the authority 
to impose a requirement for prompt con¬ 
firmations by transfer agents/' 

As the industry struggled with opera¬ 
tional difficulties, a different but equally 
critical problem evolved. In late 1069 the 
securities markets experienced a sharp 
decline In prices. Although the accom¬ 
panying decline in trading volume eased 
some of the pressure on securities 
processing operatioas, the reduced vol¬ 
ume also reduced commission revenues 
and the decline in market prices re¬ 
duced the value of securities held in firm 
and proprietary accounts. 2 * Broker and 
dealer liquidations became common and. 
through the exposures represented by 
open fails, threatened the survival of 
otherwise sound firms which had dealt 
with tile insolvents. The result of that 
operational and financial crisis was a 
massive collapse within the securities in¬ 
dustry. More than 100 brokerage firms 
were forced into liquidation, causing 
financial loss to the investing public/' 

COMMISSION AND CONGRESSIONAL REACTION 

The Commission responded to the 
paperwork crisis by res true ting the regu¬ 
latory framework governing the back- 
office operations of brokers and dealers. 
The Commission established new stand¬ 
ards for the maintenance of books and 
records by brokers and dealers, imposed 
requirements for the custody, and limited 
use. of their customers' funds and securi¬ 
ties. and tightened net capital requlre- 


•*’8tudy of Unsafe and Unsound Prac¬ 
tices". supra note 12, at 11-20; Clearance and 
Settlement Hearings, supra note 15. at 97 

"•“1972 House Securities Industry Study *, 
supra note 12. at 6. 10. 

* Clearance and Settlement Hearings, 
bupra note 15. at 97. 

* Id. 

•*‘1972 House Securities Industry Study", 
supra note 12. at 9-10; ’ Study of Unsafe and 
Unsound Practices”, supra note 12 at 14. 

* “Improved National Securities Transfer 
System. Report of the Senate Comm, on 
Banking, Housing and Urban Affairs to Ac¬ 
company S. 3876". 6. Rep No. 93 1000. 92d 
Cong. 2d Sens 1 (1972). 


menu applicable to them.* The Commis¬ 
sion reviewed changes In the securities 
processing operations conducted by sub¬ 
sidiaries of the national securities ex¬ 
changes and the National Association of 
Securities Dealers. Inc. (the "NASD") 
to ensure,that progress in processing waa 
not achieved at the expense of investor 
protection; in particular, the Commis¬ 
sion sought to ensure that funds and 
securities handled by clearing corpora¬ 
tions and securities depositories were 
adequately safeguarded. In addition, 
through iU review of exchange and 
NASD rule submission pertaining to 
clearing and settlement, the Commission 
fostered expanded to clearing corpora¬ 
tions and depositories and the establish¬ 
ment of interfaces and links between 
securities processing entities. 

Congress responded by enacting the 
Securities Investor Protection Act of 
1970 »the "HIPC Act")* to protect cus¬ 
tomers from the consequences of broker 
and dealer solvency. Under the SIPC 
Act. the accounts of broker and dealer 
customers are protected for up to $50,- 
000 for securities and cash, with a limi¬ 
tation of $20,000 for cash, by a fund es¬ 
tablished from industry revenues and 
backed by drawing rights on the United 
States Treasury of up to $1 billion. Con¬ 
cerned that there might be a recurrence 
of the widespread incidence of broker 
and dealer failures which led to passage 
of the SIPC Act, Congress directed the 
Commission to compile a list of unsafe 
and unsound practices employed by 
brokers and dealers in conducting their 
business, report to Congress on the steps 
being taken under existing laws to elim¬ 
inate these practices, and submit rec¬ 
ommendations on additional legislation 
which might be needed to eliminate these 
unsafe and unsound practices. 17 

In December 1971, the Commission 
submitted its "Study of Unsafe and Un¬ 
sound Practices" to Congress. The 8tudy 
stated that 

Thore Is no area ol tbe securities busines* 
which off ere more opportunity for reducing 
coaU m well as exposure to tbe kind of dis¬ 
ruption which resulted In looa to customers 
during the 1060-70 period, than the Improve¬ 
ment and modernization of the systems lor 
clearing, settlement, delivery and transfer 
of securities*. It was the archaic method of 
achieving this simple objective which nearly 
drowned the financial community in a tidal 
ware of uncontrolled paper. It U clear that 
modern communications and oomputer tech¬ 
nology have now advanced to a point where 
the transfer of stock ownership, the payment 
therefor, and the documents controlling and 
recording the transfer of ownership and pay¬ 
ment can be dramatically simplified.* 

The Study noted that to ensure against 
future breakdowns from the significantly 
increased volume of securities transac- 


• See, eg., Securities Exchange Act Release 
Noe. 9376 lNovember 8, 1971), 9594 (May 12, 
1972), 0033 (June 14, 1972). 0850 (November 
10. 1972). and 11407 (June 20. 1975). 

- Pub. L No. 91-598. 84 Stat. 1636 <1970). 

• Section 11(h) of the SIPC Art. 15 U-8.C. 
78 KKKjh) (1970). 

• '’Study of Unsafe and Unsound Prac¬ 
tices," supra note 12 at 35-36. 


tions which would be necessary if the 
nation's capital needs were to be met in 
the years ahead, a modernized nation¬ 
wide system for securities transactions 
should bo created.* The Study recom¬ 
mended. among other tilings, that the 
Commission be given additional author¬ 
ity over the processing of securities 
transactions. 90 

Concurrently with the CommKHlon's 
preparation of its "Stud}’ on Unsafe and 
Unsound Practices." the House and the 
Senate conducted extensive studies and 
hearings regarding the paperwork crisis 
and its aftermath which reached general 
agreement on the pressing need for im¬ 
proved securities processing systems. 
These studies and hearings demonstrated 
that, although broker and dealer front- 
office sales activities had Increased ex¬ 
tensively. back-office operations often re¬ 
lied on manual processing operations 
which had been conducted In the same 
manner for many years. In a typical 
brokerage house at least 30 different doc¬ 
uments had to be prepared in executing 
and processing a single transaction, and 
in the case of one large brokerage firm at 
least 210 pieces of paper had been pre¬ 
pared in connection with a single trans¬ 
action/* In the absence of a nationwide 
rlearing and settlement mechanism en¬ 
abling them to participate in a single 
system, brokers and dealers were re¬ 
quired to participate in several systems 
and thereby to incur increased costs of 
doing business. The lack of uniform 
methods of doing business and the fail¬ 
ure of clearing and settlement entities to 
coordinate their various system* In¬ 
creased the brokers* and dealers' coots 
and their accounting and control prob¬ 
lems. The fundamental weakness dis¬ 
cerned by Congress was the absence of a 
mechanism to give direction to, and en¬ 
sure cooperation and coordination 
among, the entities engaged in securities 
processing—clearing corporations, secu¬ 
rities depositories, transfer agents and 
corporate issuers. 

The 1975 Amendments 

In March 1972. the Commission sub¬ 
mitted to Congress the "Securities 
Transaction Processing Act of 1972." a 
bill intended to provide a basis for the 
development of an efficient national sys¬ 
tem for clearance and settlement of se¬ 
curities transactions under the Commis¬ 
sion's guidance * In addition to the Com¬ 
mission's bill, various bills designed to 
provide a basis for the development of an 
efficient nationwide system of clearance 
and settlement were Introduced In both 
Houses of Congress in 1972. 1973 and 
1975. culminating with the enactment of 


• Id. at l. 

*/d. at 5-6.39 

• See, e g.. “1072 House Securities Industry 
Study", supra note 12; "1972 Senate Securi¬ 
ties industry Study", supra note 12; "1973 
Senate Securities Industry Btudy". supra 
note 12. 

** "1972 Ho line Securities Industry Study”. 
supra note 12. at 0*. 

«•& 3412 and HU 14567 (92d Cong. 2d 
9ess (1972)). 
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the 1975 Amendments, which were signed 
into law on June 4. 1975.* * 

As expanded by the 1975 Amendments, 
one of the purposes of the Act Is ‘to re¬ 
move impediments to and perfect the 
mechanisms of • • • a national system 
for the clearance and settlement of se¬ 
curities transactions and the safeguard¬ 
ing of securities and funds related there¬ 
to • • • The 1975 Amendments 
added a new Section 17A to the Act in 
which Congress set forth its findings that 
the linking of all clearance and settle¬ 
ment facilities, the use of new data proc¬ 
essing and communications techniques 
and the development of uniform stand¬ 
ards and procedures for clearance and 
settlement would reduce unnecessary 
costs and Increase the protection of In¬ 
vestors and persons acting on their be¬ 
half." 

Section 17A(a) (2> of the Act requires 
the Commission "to use its authority un¬ 
der l the Act] to facilitate the establish¬ 
ment of a national system for the prompt 
and accurate clearance and settlement 
of transactions In securities • • • in 
accordance with the findings and to car¬ 
ry out the objectives set forth in ! 17A<a» 
(U1-" In using its authority, the Com¬ 
mission is to have “due regard for the 
public Interest, the protection of inves¬ 
tors. the safeguarding of securities and 
funds, and maintenance of fair competi¬ 
tion among brokers and dealers, clear¬ 
ing agencies and transfer agents • • • /* 

Section 17A(bM3) of the Act provides 
that the Commission shall not grant reg¬ 
istration as a clearing agency to an ap¬ 
plicant unless the Commission deter¬ 
mines. among other tilings, that (i> the 
applicant Is so organized and has the 
capacity to be able to facilitate the 
prompt and accurate clearance and set¬ 
tlement of securities transactions, to 
safeguard securities and funds, and to 
carry out the purposes of Section 17A 
of the Act; ( 11) the applicant's rules are 
designed to promote the prompt and ac¬ 
curate clearance and settlement of se¬ 
curities transactions, to assure the safe¬ 
guarding of securities and funds, to fos¬ 
ter cooperation and coordination with 
persons engaged in securities processing 
and to remove the impediments to and 
perfect the mechanisms of a national 
system for the clearance and settlement 
of securities transactions: and (ill) the 
applicant's rules do not impose any bur¬ 
den on competition not necessary or ap¬ 
propriate in furtherance of the purposes 
of the Act. 

Two basic themes which recur through¬ 
out the legislative history underlying the 
securities processing provisions of the 
1975 Amendments are (i> the prevention 
of another paperwork crisis In the securi¬ 
ties industry and (11) the establishment 
of a safe, efficient and modern national 
clearing and settlement system. 


» Sec S. 2551, 8. 3297. 8. 387G. HJL 14626 
And H R 10044 (92d Cong. 2d Sma (1972)); 
3. 2058 and HJt. 5050 (93d Don*., lot Sen 
41973)): S. 249 and H-R. 4111 (94th Cong., 
lattes* (1975)). 

* The Act. Section 2. 

• The Act. Section 17A(a) (1). 


The Report of the Senate Committee 
on Banking. Housing and Urban Affairs 
to Accompany S. 249. the Senate version 
of the 1975 Amendments, describes the 
need for greater coordination among 
processing entities and standardization 
of forms and states that "Idlespitc con¬ 
siderable progress in operational matters 
since the debacle of the late 1950 s. the 
paperwork processing problems facing 
the securities industry remain extremely 
complex/' r The Senate Report on 8. 249 
leaves to the Commission’s expertise and 
experience In securities processing the 
task of shaping a national system to al¬ 
leviate the problems of excessive process¬ 
ing costs and poor service to investors 

Without addressing the merits or any par¬ 
ticular system or the ahope a national clear¬ 
ing and retUcment system should take, the 
Committee U persuaded that the present un¬ 
coordinated state of affairs with respect to 
securities proceeding should not be allowed 
to continue." 

The Senate Report on S. 249 character¬ 
izes the accompanying bill as legislation 
designed to provide a comprehensive reg¬ 
ulatory framework for the resolution of 
securities processing problems and the 
establishment of a national system"The 
Report states "Itlhe Committee expects 
the Commission to use the broad powers 
provided in the bill in a bold and effec¬ 
tive manner to facilitate the rapid de¬ 
velopment of a nationwide system for 
processing securities transactions • • ••" 
In discussing the broad rulemaking au¬ 
thority over clearing corporations, secu¬ 
rities depositories and transfer agents 
vested tn the Commission under S. 249. 
Lite Report states that •‘itlhe Commis¬ 
sion is expected to use this authority in 
order to facilitate the prompt develop¬ 
ment of an Integrated national system 
for the clearance and settlement of secu¬ 
rities transactions and the diminution 


"“Securities Act* Amendment* of 1975. 
Report of the Senate Comm, cm Banking. 
Housing and Urban Affair* to Aocompany 8. 
249 \ 8. Rep. No. 94 75. 94th Cong . let Seas. 
4 (1975) (hereinafter cited as ‘ Senate Report 
on 8. 249" J. The 8enatc Report on S. 249 
sum marines the Committee's concern* about 
securities processing as follows: Processing 
economies, the public interest In protecting 
investors against loss of securities and cash, 
the financial and operational responsibilities 
of broker-dealers, the need for greater pub¬ 
lic confidence in the market system, and the 
expectation that the market* of the future 
will be required to handle higher volume, 
all require a modernized national system for 
consummating securities transactions The 
need for legislation I* clear. Id at 6 
" id. at 5. 

• The Senate Report on S. 249 stated: 8. 
249 would facilitate tiro creation of a system 
of centralised regulation and decisionmaking 
which extends to every faoet of the securi¬ 
ties handling process involving securities 
transactions within the United 8tates—clear¬ 
ing age nc lea. depositor lee. corporate Issuer* 
and trausfer agents. Only by the creation of 
a oentral authority In operational matters 
can paper-handling problem-: be squarely ad¬ 
dressed: only the creation of such authority 
can assure the prompt development of a na¬ 
tional clearing system. • • • Id at 55 
*/<f. 55. 


or consolidation of duplicative facilities 
and procedures." “ 

The Senate Committee believed that 
reductions in processing expenses would 
be in the public interest because, by in¬ 
creasing brokers’ and dealers’ profits, the 
reductions would result In a healthier 
securities industry. The Senate Commit¬ 
tee assumed that investors would bene¬ 
fit from reduced processing costs. fS 

In discussing the Senate and House 
bills, the Conference Committee Report 
accomp&nj'ing the 1975 Amendments ob¬ 
served: 

To assure the development of a modern, 
nation wide ay atom for the oafe and efficient 
handling of securities transaction* la a man¬ 
ner which beet serve* the financial commu¬ 
nity and the inventing public, the Senate 
bUl and the House Amendment directed the 
Commission to facilitate the establishment 
of the 1 national | system and centralized in 
the Commission the authority and responsi¬ 
bility to regulate, coordinate and direct the 
operation* of &U persona involved in the 
securities handling process.« 

Under Section 17A of the Act. the Com¬ 
mission has an obligation to consider the 
competitive implications of Its actions." 
The Commission is not required to Justify 
that its actions be the least anticompeti¬ 
tive manner of achieving a regulatory ob- 


«< id at 126. 

•■Specifically, the Senate Report on 8 249 

*uted: Securities processing coat* are rvecee- 
aarUy passed on to investor* in the form of 
the rommlstelon rate* they are charged. In¬ 
ventor participation In the market, particu¬ 
larly the patr.clpation of the small investor. 
U m part related to the casts of Investing. 
The Committee Is ©onvinced that one of the 
most important step* that can be taken to 
amure that commission charge* are reason¬ 
able and fair Is to foster cost savings In the 
processing end of the securities business 8 
249 is Intended to do that. Id. at 5-6. 

*• “Securities Act* Amendment* of 1975, 
Conference Report to Accompany 8. 249. 
Joint Explanatory Statement of the Comm, of 
Conference/* H R. Rep. No. 229. 94th Cong.. 
1st Se*«. 192 (1975) (hereinafter cited a* 
• Conference Report** 1 

••Fbr example. In ft* report on H.R. 4111 
I the House verislon of the 1975 Amend¬ 
ment*! . the House Committee on Interstate 
and Foreign Commerce, after at resting the 
projected efficiencies of a national clearing 
and settlement system, stated* 

It ahouid be made clear that the statutory 
charge to develop a unified system for the 
ctcstronce and settlement of securities trans¬ 
actions does not carry with it the call—nor 
does it grant the authority—to eliminate 
competition among separate entitle* in the 
performance of these functions Many of the 
innovations and improvement* In clearance 
and settlement of the last several years have 
been the product of vigorous and healthy 
competition among different service entitles 
Often new market entrant* have been re¬ 
sponsible for the most significant advancer 
The Committee believes, therefore, that a 
national system, through (olc| fully inte¬ 
grated. must make fun allowance for the 
continuance and future entry of separate 
service entitles, iSecurities Reform Act of 
I97S. Report o/ the House Comm, on inter¬ 
state and Foreign Commerce to Accompany 
HJt. Hit, H R Rep No 94-123. 94th Cong , 
1st Seas 51 (1975)). 
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jcctlve.* * Rather, tn exercising lie author¬ 
ity. the Commission must balance the 
maintenance of fair competition and a 
number of other equally Important ex¬ 
press purposes of the Act Indeed. Sec¬ 
tion 17A specifically recognises that need 
;md directs the Commission, in exercising 
Its mandate to facilitate the establish¬ 
ment of a national clearing and settle¬ 
ment system, to perform that balancing 
function “having due regard for the pub¬ 
lic Interest, the protection of investors, 
the safeguarding of securities and funds, 
and maintenance of fair competition 
among brokers and dealers, clearing 
agencies, and transfer agents • • 

CHARACTERISTICS OF A NATIONAL SYSTEM " 

The directive of the 1975 Amendments 
that the Commission use its authority to 
facilitate the establishment of a national 
system animates the review, analysis, 
evaluation and balancing required of the 
Commission in determining whether to 
grant or deny NSCCTs application for 
registration as a clearing agency. Con¬ 
sistent with that directive, the Commis¬ 
sion must be attuned to the dynamic 
growth process of the nation's securities 
markets and the concomitant need for 
a national clearing and settlement sys¬ 
tem with the capacity to service, and the 
flexibility to ndapt to changes in. the 
nation’s capital-raising mechanisms. In 
response to those needs, the Commission 
has formulated the characteristics of a 
national clearing and settlement sys¬ 
tem which will advance the Act’s several 
objectives by drawing on expertise ac¬ 
quired through experience in regulating 
the activities of clearing corporations, 
securities depositories, transfer agents, 
brokers and dealers, securities Informa¬ 
tion processors and securities markets. In 
Its formulation, the Commission has 
sought to reconcile the directives of Sec¬ 
tion 17A with the requirements of such 
diverse areas as trade comparison,** 


* It had been •unseated that, adopting the 
1075 Amendment*. Congrces tdiould require 
the Commimton to cleave to a "least anticom¬ 
petitive" standard in making rules and regu¬ 
lations under the Act. but Congress deter¬ 
mined Instead to grant broader discretion to 
the Commission and to view the need for 
competition in the context of the Act ss a 
whole and Its several objectives so that bur¬ 
dens on oompeUtlou could be accepted where 
necessary or appropriate In furtherance of the 
purposes of the Act. See Statement of Donald 
I. Baker, Deputy Assistant Attorney Oenerol. 
Antitrust Division. Deportment of Justice, in 
"Hearings on 8. 240 Before the Subcomm. 
on Securities of the Senate Oomm. on Bank¬ 
ing. Housing and Urban Affaire." 04th Cong.. 
1st Sew. 244-252, 267-202 (197ft); also 
Securities Exchange Act Release No 12737 
(August 26. 197ft) at 60-60, 41 FR 38847 (Sep¬ 
tember 13. 1976). 

“ The characteristics of a national clearing 
and settlement system and the benefits 
which the Commission believes such a system 
would provide were discussed in detail In 
Securities Exchange Act Release No. 12964 
(November 3. 197ft), 41 F8 49721 (November 
10, I07ft). 

* Trade comparison procedures vary de¬ 
pending on the trading mechanisms used, 
the kinds of securities traded and trading 
volume and are likely to present further 
variations as the nature of the securities 
markets changes. 


transfer agent operations,* other Con- 
grcsslonally-m&ndatcd programs for 
safeguarding securities processing activi¬ 
ties * and the allocation of regulatory 
responsibilities." The Commission has 
sought also to ensure that Its formula¬ 
tion will be compatible with new techno¬ 
logical developments. 

The Commission believes that to sat¬ 
isfy the requirements of Section 17A of 
the Act and the other concerns affected 
by the operation of a national clear¬ 
ing and settlement system the system 
should: (i) process securities transac¬ 
tions by means, including book entry 
movement.* suitable to the character of 
the issues processed; M <ti) provide ac¬ 
cess, either directly or Indirectly, to all 
brokers anc^ dealers and financial insti¬ 
tutions; M (ill) enable participants to 
compare* account for J and settle* 


“ Transfer agent operation* vary greatly 
lu degree of automation and volume of trans¬ 
fer a processed and are rapidly changing in 
response to new technologic*. 

«• Pureuant to Section 17(f) (2) of the Act, 
1ft US.C 78q(f) (2) (197ft). the Commission 
boa adopted a rule relating to fingerprinting 
requirement* for. among othere, clearing 
agendes and traivxfer agent*. Securities Ex¬ 
change Act Release No. 12214 (March 1ft, 
197ft). 41 FR 13694 (March 31. 197«). an¬ 
nounced a lost and stolen securities program 
and adopted a rule regarding reporting and 
Inquiry with respect to ml Being, lout and 
stolen securities. Securities Exchange Act 
Release No. 13063 (December 10. 197ft). 41 KR 
64923 (December 1ft, 1976). 

“ Pursuant to Sections 17(d)(1) and 19(g) 
(2) of the Act and Section 9(c) of the 81 PC 
Act, 16 VBJC. 78111(c) (1976). Use Commis¬ 
sion ho* adopted and proposed rules for the 
allocaUon of responsibilities among "self- 
regulatory organization*/* a term which 
Section 3(a) (2ft) of the Act define* to in¬ 
clude registered clearing agencies Securities 
Exchange Act ReleoAe No. 12362 (April 20, 
1976), 41 FR 18879 (May 7. 1976). 

“ "Book entry movement" occurs when a 
clearing agency credit* and debits partici¬ 
pants* accounts to effect transfers between 
participant* of securities registered in the 
name of the clearing agency and held far 
its participants. 

“ See subparagraph 17A(a)(l)(A) of the 

Act. 

“The term "financial Institutions*' in¬ 
cludes banks, Insurance companies, invest¬ 
ment companies, clearing agencies and any 
other entitle* which receive, deliver or hold 
securities. Set subparagraph 17A(b)(3)(B) 
of the Act. 

“Comparison, the process by which par¬ 
ticipants in the securities markets reach 
agreement on the existence and terms of 
trades mode In the marketplace, culminates 
in the production and submission to the so- 
counting operation of contract lists repre¬ 
senting transactions which have been con¬ 
firmed by both parties. 

“The accounting process generates the 
money and securities settlement obligations 
of participant* In clearing corporations. Con¬ 
tinuous netting and dally balance order ac¬ 
counting systems generate net positions to 
be received or delivered and thereby mini¬ 
mize the required number of securities set¬ 
tlements; other accounting systems, such as 
trade-by-trade systems, do not net obliga¬ 
tions. 

“Obligations generated by the accounting 
function are satisfied through the settlement 
process by the delivery and receipt of funds 
and securities. 


through one entity all trades in securi¬ 
ties included in the system, regardless 
of the location of the other party to the 
trade or the market in which the trade 
Is executed (“one account process¬ 
ing") ; * <iv) enable participants to de¬ 
posit and maintain their securities tn a 
custodial account at the depository level 
which makes possible book entry move¬ 
ments between participants, to settle 
participants* clearing obligations, to ef¬ 
fect pledges and to perform other func¬ 
tions which may be effected by book 
entry; * (v) enable participants to make 
a single daily money settlement, for both 
clearing obligations and depository-re¬ 
lated movements; r * and (vl) provide. In 
a book entry environment, same-day 
turnaround* at both the clearing cor¬ 
poration and depository levels.* 4 

BOOK ENTRY CLEARING 

The book entry clearing portion of the 
national system should have the follow¬ 
ing characteristics: (i) an accounting 
function which nets participants’ securi¬ 
ties positions daily and permits netted 
positions to be carried forward and net¬ 
ted against positions established on sub¬ 
sequent days ("continuous netting"), 
(II) a trade guarantee aa of settlement 
date; * (111) mark-to-the-markel protec¬ 
tion from settlement date onward; * <iv> 
one daily clearing position per issue for 
each participant: <v) a link between the 
continuous netting system and a deposi¬ 
tory to make possible automatic book 
entry delivery to satisfy short-valued 
positions * in the continuous netting sys- 


** Although the national system would In¬ 
clude a number of entitles through which 
one account processing would be available, 
a participant should not be required to be¬ 
long, or relate directly, to more than one 
entity. Sec subparagraphs l7A(a)(l) (A) and 
(D) of the Act. 

“See subparagraphs 17A(a)(1) (A), (C) 
and (D) of the Act. 

m See subparagraphs 17A(a)(l) (B) and 
(D) of the Act. 

* "Samo-day turnaround" is the abUlty of 
a participant to redeliver securities to an¬ 
other participant on the day on which they 
are received. 

•Set subparagraph 17A(a)(1) (B). (C) 
and (D). 

“Currently, roost clearing corporation* 
guarantee transactions from and after settle¬ 
ment date by Interposing the corporation 
between the parties to the transactions. 

“A "mark-to-the-market" payment Is the 
amount required by a clesrlng system from 
any party to a trade guaranteed by the sys¬ 
tem who becomes a potential net obligor of 
the system because the market price of the 
securities Involved in the clearing transac¬ 
tions moves away from the contract price 
for the clearing transaction. 

In the future It may be appropriate for 
clearing corporations to guarantee trades ss 
of trade date and provide mark-to-the-mar¬ 
ket protection from trade date onward 

“In a continuous netting system, settle¬ 
ment obligations run primarily between 
each participant and the system which, on 
settlement day. generates net obligation* to 
deliver securities to the system against pay¬ 
ment ("short-valued positions") or to re¬ 
ceive securities from the system and make 
payment for them ("long-valued position*") 
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tem and to permit deliveries to. and re¬ 
ceipts from, the continuous netting sys¬ 
tem at various remote locations; and 
<vi> a same-day turnaround capability 
for both securities received by a partici¬ 
pant from the continuous netting system 
and securities delivered to a participant 
which the participant wishes to redeliver 
to the continuous netting system. 

NON-BOOK ENTRY CLEARING 

The non-book entry clearing portion 
of the national system, which could in¬ 
clude low-volume clearing ope rat ions, 
should guarantee transactions as of. and 
mark them to the market from, settle¬ 
ment date. In addition, subject to the 
limitations of certificate as opposed to 
book entry settlement." same-day turn¬ 
around should be available for securities 
settled Lhroug the non-book entry por¬ 
tion of the system. 

COMP ARISON. ACCOUNTING AND SETTLEMENT 

The national system should permit 
participants to elect to use all. or only a 
portion of. the system’s clearing and set¬ 
tlement services. Accordingly, while a 
participant should be able to obtain one 
account processing through one clearing 
entity, the participant should be able also 
1 1> to compare trades through the clear¬ 
ing entity affiliated with the marketplace 
in which the trade was executed and di¬ 
rect delivery of the compared trade to 
the clearing entity the participant selects 
to perform the accounting operation and 
<il> to direct delivery of the securities 
settlement instructions generated by the 
accounting operation to the depository 4 
entity the participant elects to use for 
securities settlement. It does not appear 
necessary at this time for the national 
system to provide participants with an 
ability to direct delivery of securities set¬ 
tlement instruction to a depository other 
than the one linked to the clearing entity 
which generated the instructions/* * None¬ 
theless. because of the possibility of com¬ 
petitive Innovation at the depository 
level—including development of transfer 


« The non-book entry clearing component* 
ot the national system could um continuous 
netting, dally balance order, trade-b> -trade 
or any other clearing system which would 
produce, receive and deliver instruction* 

* In the case of certificate settlement, the 
same-day turnaround capacity of the nation¬ 
al system would be limited by the location 
at which depoalts and withdrawals are made 
and by transfer agent turnaround limes Ac¬ 
cordingly. turnaround Ume could vary de¬ 
pending on whether the deposit or withdraw¬ 
al were In-town or at a remote location and 
on whether the transfer agent Involved were 
in-town or out-of-town. 

w The el tentative—a link between each 
clearing entity and each depository in the 
system—would appear, at the present Ume. to 
pose significant communications problems 
However, as long as all depositories are inter¬ 
faced. a participant would be able to relate 
to the entire depoattory network by relating 
to one depository and would not necessarily 
require direct access to more than one de¬ 
pository. 


agent depository <“TAD ,, i systems"— 
the national sy stem should not preclude 
developments which would permit a par¬ 
ticipant to direct delivery of securities 
settlement Instructions to any depository' 
entity. 

DEPOSITORY CAPABILITIES 

The depository portion of the national 
system should provide the following 
services: <i) ability of a participant to 
make valued and free securities deliv¬ 
eries by book entry'; • <li) dividend and 
proxy protection for securities left on 
deposit; (ill) facilities for the de¬ 
posit and withdrawal of securities at 
locations remote from central depos¬ 
itories; " and (lv) same-day turn¬ 
around for (A) free or valued book 
entry deliveries to a participant's de¬ 
pository account from the clearing por¬ 
tion of the system. <B> free or valued 
book entry deliveries to a participant s 
depository account through the deposi¬ 
tory. and tC> deposits to a participant’s 
depository account. 

The depository portion of the system 
should be able to perform all securities 
processing functions which may be ef¬ 
fected by book entry. Currently, these 
functions Include free and valued move¬ 
ments of securities and movements to 
effect pledges and loans of securities. 
The depository portion of the system 
should permit withdrawals of certificates 
in street name r * and In registered form 
and expedited withdrawals of certif¬ 
icates. Also, the depository portion of 
the national system should be designed 
to be compatible with TAD programs, 
transfer agent custodian i ,4 TAC”» pro- 


^In its ultimate form, the TAD concept 
would replace the stock certificate with com¬ 
puterized stockholder lists, maintained by 
TAD'S, which would serve both aa the Issuer** 
stock records and aa stockholder* 1 ownership 
records The lists would be updated continu¬ 
ously. Communications between TAD* and 
institutional customers, brokers and dealers, 
banks and others would be effected through 
instruction routing entitles located In vari¬ 
ous financial centers throughout the United 
States The Instructions would direct the 
TAD's (I) to effect book entry transfers and 
pledges between participants by debiting and 
crediting the TAD’* records and (ll), If neces¬ 
sary. to issue and deliver physical certificates 

•A valued delivery Is made against pay¬ 
ment for the securities delivered: a free de¬ 
livery is not made against payment 

Each central depository presumably 
would have to have a network of deposit and 
withdrawal facilities 

n Currently, the time necessary to com¬ 
plete the transfer process has led to the prac¬ 
tice of withdrawing from a depository certif¬ 
icates registered In the name of the deposi¬ 
tory or of a depositing broker and executed 
In a form or accompanied by documenu 
menu which make the certificates negoti¬ 
able. This practice is necessary to permit de¬ 
livery on a same-day toasts to Institutions and 
others which make payment only against 
receipt of certificates. Presumably, partici¬ 
pation of more Institutions In depositories 
will reduce the Importance of an expedited 
certificate withdrawal capability. 


grama." and other developments in the 
transfer agent area which reduce cer¬ 
tificate movement. 

The Commission believes that a na¬ 
tional system with the foregoing charac¬ 
teristics would protect investor* by pro¬ 
viding prompt und accurate clearance 
and settlement of securities transactions 
and by safeguarding securities and 
funds 1 In addition, by using advanced 
data processing and communications 
techniques. Unking clearance and settle¬ 
ment facilities and establishing uniform 
standards and procedures, the system 
would reduce the unnecessary' costs im¬ 
posed on investors by inefficient clear¬ 
ance and settlement procedures and 
would increase the protection of inves¬ 
tors.” Specifically, the system would (0 
reduce the cost to participants of relat¬ 
ing to present clearing, settlement and 
depository’ systems:'" (ii> reduce the 
average delivery time for the settlement 
of securities transactions and the carry¬ 
ing costs associated with settlement ac¬ 
tivity; <lii> simplify recordkeeping; <tv> 
enhance the abUity of clearing agencies 
and other self-regulatory organizations 
to monitor the clearing positions of par¬ 
ticipants who are becoming overextend¬ 
ed;" <v> increase insulation of partici¬ 
pants iand their customers) from the 
effects of another participant's insol¬ 
vency; and (vi> reduce the number of 
lost or stolen certificates. 7 * 


11 In a TAC arrangement the depository 
maintains ail but a working supply of oar- 
U neat ex of an issue with the transfer agent 
custodian In the form of a balance certificate 
As the need for certificate* in the depository 
changes, the depository adjusts its In-house 
inventory by Increasing or decreasing the 
number of shares held In-house in nominee 
name and correspondingly decreasing or In¬ 
creasing the number of shares held by the 
transfer agent. Appropriate shipments of cer¬ 
tificates between the depository and transfer 
agent are msdc In connection with the ad¬ 
justments. 

n The Act. subparagraph !7A(a) (1) (A). 

T »The Act, subparagraph 17A(a)(l) |B). 
(C) and (D). 

w Reductions In the costa of relating to 
present systems would result primarily from 
such advantages of ine account processing 
as <|) the ability of participants' back-office 
personnel to be familiar with one set of pro¬ 
cedures and to use one set of forms In proces¬ 
sing securities transactions. (II) the ability 
of participants to make one dally money 
settlement (rather than multiple and possi¬ 
bly offsetting money settlements) and (ill) 
reductions In the facilities and personnel In 
participants* back offices associated with the 
delivery, receipt and handling of certificate* 

« Because currently a participant may have 
clearing positions settling In more than one 
system, individual clearing agencies may not 
become aware of more than a normal expos¬ 
ure even though the participant's combined 
exposure In all clearing system* Is abnormally 
large 

77 The Department of Justice has recom¬ 
mended the retention of securities In deposi¬ 
tories as a means or reducing securities 
thefts. 'Suggestions by the Department of 
Justice for Safe nandllng of Marketable Se¬ 
curities by Financial Institutions, Including 
Hints for Detecting Counterfeit. Forged. 
Worthless and 8purlous Securities “ Depart¬ 
ment of Justioe announcement (December 
33. 1974) at p. 1. 
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STATUTARY DETERMINATIONS TO BE MADE IN 
CONNECTION WITH NSCC * *8 REGISTRATION 

The general mandate contained In 
Section 17A(a) of the Act is Implemented 
by. among oilier things, 8ectlon 17A<b>. 
which provides for the registration of 
clearing agencies. Paragraph (3) of Sec¬ 
tion 17A(b) provide* that the Commis¬ 
sion may not register a clearing agency 
unless the Commission makes the deter¬ 
minations contained in subparagraphs 
(A)-(I) of paragraph (3) which. In gen¬ 
eral, require the Commission to deter¬ 
mine that the clearing agency is orga¬ 
nized and has the capacity, and its rules 
are designed, to carry out the purposes 
of Section 17A of the Act. 

Pursuant to Rule 17Ab2-l under the 
Act,** an applicant for registration os a 
clearing agency may Apply for full reg¬ 
istration under the Act, in which case the 
Commission must make all the determi¬ 
nations called for by subparagraphs * A) 
through (I) of section 17A<b) (3) in 
order to register the applicant. Alterna¬ 
tively, pursuant to paragraph <e)(l) of 
the Rule, an applicant can apply for a 
limited registration which terminates 18 
months from the date on which it be¬ 
comes effective in which case the Com¬ 
mission may register the applicant while 
making fewer than all the determina¬ 
tions called for by subparagraphs <A> 
through (I), In accordance with para¬ 
graph <c> <2* of the Rule, at the expira¬ 
tion of the first nine months of on 18- 
month registration pursuant to para¬ 
graph (cXI) of the Rule, the Commis¬ 
sion must cither grant registration 
without exempting the registrant from 
one or more of the subparagraphs <A) 
through (I) determinations or institute 
proceedings to determine whether regis¬ 
tration should be denied at the expira¬ 
tion of the 18-month registration. 1 * 

In granting NSCCTs application for 
registration as a clearing agency for a 
period of 18 months the Commission is 
determining, in accordance with section 
17A(b) of the Act and Rule 17Ab2-t 
thereunder, that: il) NSCC is “so or¬ 
ganized and has the capacity to be able to 
facilitate the prompt and accurate clear- 


Adopted In Securities Exchange Act R«- 
leone No. 11787 (November 3. 1875), 41 FR 
52358 (November 10, 1075). 

On December 1, 1075, the Comtnbwinn 
granted registration pursuant to paragraph 
(c)(1) of the Rule to 13 clearing agencies: 
ASECC. Ronton Stock Exchange Clearing 
Corporat ion (‘ BSEOC "), Bradford Securities 
Processing Services. Inc. ( SPS”), The De¬ 
pository Trust Company <"DTC°) t Midwest 
Clearing Corporation ("MCC ’). Midwest fie- 
curttiee Trust Company ("MSTC"), NCC, The 
Options Clearing Corporation ("OCXT*), Pa¬ 
cific Clearing Corporation (*1*00**). Pa¬ 
cific SecurtUc* Depository Trust Company 
C'P8DTC“), BOC. Stock Clearing Corporation 
of Philadelphia C'BCCP ) and TAD Deposi¬ 
tory Corporation ("TADDC”) 8ubeequenUy. 
pursuant to paragraph (c)(1) of the Rule, 
the Commission registered Uve New England 
Securities Depository Truxt Company (“NE8 
DTC M ). a wholly-owned subsidiary of the 
Boston Stock Exchange, upon the same find¬ 
ings made in connection with the December 
1, 1875. registrations. 


once and settlement of securities trans¬ 
actions • • • to safeguard securities and 
funds In its custody or control • • • to 
comply with the provisions of l the Act] 
and the rules and regulations there¬ 
under • • • and to carry out the purposes 
of (Section 17A of the Act).*** <il) NS 
CC T « rules M do not impose any schedule 
of prices, or fix rates or other fees, for 
services rendered by its participant*/’ M 
(ill) NSCO's rules are designed “to pro¬ 
mote the prompt and accurate clearance 
and settlement of securities transactions, 
to assure the safeguarding of securities 
and funds • • • in (its) custody* or con¬ 
trol • • • to foster cooperation and co¬ 
ordination with persons engaged in the 
clearance and settlement, of securities 
transactions (and) to remove impedi¬ 
ments to and perfect the mechanism of 
n (national clearing and settlement sys¬ 
tem) , and. in general, to protect investors 
and the public interest • • •/••andthn 
NSCCTs rules do not “Impose any burden 
on competition not necessary or appro¬ 
priate in furtherance of the purposes of 
(the Actr* 

In accordance with the requirements 
of sections 17A <a> and <b) of the Act, 
the Commission is considering also 
whether N8CC is so organized and has 
the capacity to (i) protect investors and 
those facilitating transactions on behalf 
of investors, (ii) reduce unnecessary 
costs resulting from inefficient clearing 
and settlement procedures, (ill) take ad¬ 
vantage of the efficiencies and safety 
made available by new data processing 
and communications techniques and <iv> 
provide for the linking of ull clearing 
and settlement facilities and the devel¬ 
opment of uniform standards and pro¬ 
cedures/* 

The Commission's determinations con¬ 
cerning such matters as safeguards, 
efficiencies, cost reductions and effects 
on competition, are being made in the 
context of the Commission's statutory 
responsibility to facilitate the estab¬ 
lishment of a national clearing and set¬ 
tlement system which will have the 
characteristics called for by the Act, be 
compatible with future developments In 
the structure of the nation’s securities 
markets and have the operational capa¬ 
bility to avoid a future paperwork crisis. 


•The Act, ftubporagrapb )7A(b) (3) (A). 
••Ttoo Act, subparagraph 17A(b) (3) <K). 

' The Act, subparagraph 17A(b) (3) (F). 

* The Act. subparagraph 17A(b) (3) (I). In 
accordance with Rule 17Ab2-l under the Act, 
the Commission has not mode any determi¬ 
nations with respect to the following por¬ 
tions of subparagraphs (A)-(I) of Section 
!7A(b) (3) of the Act: the portion of sub¬ 
paragraph (A) pertaining to NSOCTs ability 
to enforce compliance by its participants 
with Its rules; any of subparagraphs (B). 
(C) or (D); the portions of subparagraph 

<F) prohibiting NSCC’* rules from permit¬ 
ting unfair diacrinUnaUon among partici¬ 
pants or regulating matters not related to 
the purposes of Section 17A of the Act or the 
administration of N8CC. or any of subpara¬ 
graphs (O) and (H). These determinations 
will be niade prior to the expiration of N8 
(XT* 18-month reglstraUon 

M The Act, Section 17A(o). 


The NSCC Application 

BACKGROUND TO THE APPLICATION 

The Commission’s review of NSCC« 
application has been made In the con¬ 
text of the progress in clearing and set¬ 
tlement achieved during the last decade 
and the efforts of entities engaged in 
securities processing—brokers and deal¬ 
ers. clearing corporations, securities de¬ 
positories. transfer agents, institutional 
investors, securities exchanges and the 
National Association of Securities Deal¬ 
ers, Inc. (the "NASD”)—to establish 
clearing and settlement systems and to 
Integrate them into a national system. 
The Importance of NSCC’s establishment 
to that progress and the significance of 
the accords and compromises on which 
NSCCTs establishment is based can be 
gauged only against the backdrop of a 
decade of industry effort. 

Efforts to establish clearing and set¬ 
tlement systems were conceived and 
initiated before and during the paper¬ 
work crisis by the exchanges and the 
NASD, which organized and funded 
separate subsidiaries to perform clear¬ 
ing. settlement and depository functions. 
The securities processing subsidiaries 
were closely linked to their parent orga¬ 
nizations and, in addition to performing 
processing functions, provided n variety 
of other services for their participant* 
and parent organizations. Establishment 
of the processing entities entailed rub- 
stantiai expenditures for the develop¬ 
ment of systems and computer program*, 
the purchase or lease of computers, 
peripheral equipment and working space 
and the retention and training of per¬ 
sonnel. Oenerallv, the expenditures were 
funded by contributions from the parent 
organizations and clearing fees paid by 
the eutitles' participants. 

Although the severity of the paper¬ 
work crisis might have been tempered 
hnd the exchanges and the NASD taken 
initiatives earlier, the continually grow¬ 
ing paper onslaught of the late 1980V 
was unaffected by the systems then being 
considered and developed and was little 
deterred by the untested systems then 
being Implemented, Against the stark 
background of confusion, loss of confi¬ 
dence, and broker and dealer liquidations 
left by the paperwork crisis, the entitle* 
engaged in securities processing began a 
urogram of reconstruction designed to 
build on the initiatives taken already and 
to advance securities processing beyond 
the possibility of a recurrence of that 
crisis. 

During the early 1970V those process¬ 
ing entities developed and implemented 
substantia) improvements in their secu¬ 
rities processing operations, including 
the automation of manual functions, the 
establishment of new and more efficient 
clearing and settlement systems, a rapid 
expansion in the number and use of se¬ 
curities depositories, and an intensifica¬ 
tion of efforts to establish interface* 
among previously unrelated clearing and 
settlement systems. The extent of the 
Improvements was highlighted in Jan¬ 
uary and February 1976 when necurltic* 
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processing systems successfully handled 
average dally trading volume on the 
NYSE of 31 million shares compared with 
the average daily volume on the NYSE 
of 12 to 13 million shares which had 
overwhelmed the securities industry in 
the late 1960's. 

Despite these improvements, only 
modest progress was made toward the 
establishment of a comprehensive na¬ 
tional clearing and settlement system 
In part, the lack of progress was attrib¬ 
utable to the absence of a centralized, 
decision-making authority in the securi¬ 
ty processing area and a consequent 
tendency for processing entities to seek 
immediate solutions to their individual 
problems rather than Industry-wide solu¬ 
tions to the larger problems which con¬ 
fronted all the entities. The lack of prog¬ 
ress was attributable also to the close 
operational and financial relationships 
between securities processing subsidiaries 
and their parent organizations which 
made them initially reluctant to par¬ 
ticipate in plans to establish a national 
system which, the organizations recog¬ 
nized, would entail a diminution in their 
control over the services and revenue 
streams provided by the processing sub¬ 
sidiaries. 

An ambitious effort to establish a na¬ 
tional system was begun in December 
1973 when the NASD and the NYSE sub¬ 
mitted to the Commission a memo¬ 
randum of understanding providing, 
among other things, for the establish¬ 
ment of the National Securities Process¬ 
ing Committee, which was to develop a 
plan for a single national facility for 
clearing and settling securities trans¬ 
actions.* * Although the Committee was 
organized by. and its membership in¬ 
cluded representatives of. the NYSE, the 
NASD and other self-regulatory organi¬ 
zations and their processing subsidiaries, 
a majority of the Committee’s members 
were brokers and dealers. The Commit¬ 
tee met a number of times during 1974 
and early 1975 but was unable to reach 
agreement on a program for the estab¬ 
lishment of a national clearing and set¬ 
tlement system. Nevertheless, the Com¬ 
mittee’s deliberations were instrumental 
in improving cooperation among existing 
clearing and settlement entities and in 
developing a consensus on the operating 
characteristics of a national clearing and 
settlement system. 

Much of the Committee's effort was 
directed toward eliminating what its 
members viewed as the Inefficiencies rep¬ 
resented by the location and operation, 
within several blocks of each other In 
downtown Manhattan, of three high- 
volume clearing and settlement entities 
with essentially similar systems and aub- 


In respouse to the memorandum of un¬ 
demanding, the Commission released a let- 
*er addressed to the NASD and the NY8K in 
which the Commission recognised the need 
to develop a national system and recom¬ 
mended c riteria for the Committee to con¬ 
sider In connection with It* deliberations. 
Securities Exchange Act Release No 10631 
‘ February 7.1974). 


stantial membership overlaps: ASECC. 
NCC and SCC/* Hie members believed 
these inefficiencies created costs for brok¬ 
ers and dealers by requiring their back- 
office operations to interact and reconcile 
end of day balances with multiple clear¬ 
ing corporations and by subjecting then! 
to clearing and settlement fees which 
supported the operational and adminis¬ 
trative redundancies of three clearing 
corporations. After the Committee dis¬ 
banded. its former members and other 
participants to securities processing oper¬ 
ations continued their efforts to estab¬ 
lish a national clearing and settlement 
system, including the elimination of per¬ 
ceived inefficiencies in securities process¬ 
ing in New York City. 

During 1973 and 1974, low OTC trans¬ 
action volume caused NCC. the NASDs 
securities processing subsidiary, to expe¬ 
rience significant operating losses. Since 
NCC was making substantial equipment 
lease payments as its own facilities man¬ 
ager, NCC and the NA8D approached the 
Securities Industry Automation Corpora¬ 
tion (“SIAC") and Bradford Notional 
Corporation (“Bradford") to determine 
the feasibility of having NCCTs processing 
performed by An outside facilities man¬ 
ager under an arrangement which would 
ovoid further loss to NCC. On October 1, 
1974, following submission of bids by 
SIAC and Bradford and comparison of 
the bids with each other and with an 
internal cost reduction program proposed 
by NCC’s operating staff, the NASD and 
NCC entered into a processing agreement 
with Bradford National Clearing Corpo¬ 
ration <“BNCC’’>, a Bradford-guaran¬ 
teed subsidiary established to perform 
NCC*s processing. Under the agreement. 
NCC was entitled to terminate BNCC as 
its processor before the expiration of 
the agreement's five-year terra upon pay¬ 
ment of an early termination penalty.’ 0 ' 

In April 1975. SIAC submitted a formal 
proposal to NCC to perform all of NCC’s 
processing functions. NCC initially re¬ 
jected the proposal. Subsequently. NCC’s 
parent organization, the NASD, and 
SIAC*s parent organizations, the Amex 
and the NYSE, sponsored the establish¬ 
ment of committees to negotiate an 
agreement for combining the processing 
functions of ASECC. NCC and SCC. 8 " 


- In general. A5EC clear* American Stock 
Exchange. Inc. (“Amex") transactions; NCC 
cleAra OTC transactions: and SCC clears 
NYSE transactions. 

SIAC la a communications, service and 
securities processing entity, owned ** by the 
NYSE and by the Amex, which performs 
all securities prowling operations for both 
SCC and ASECC. 

"The termination penalty was >250.000 If 
BNCC were terminated between October 1. 
1074. and September 30. 1076, and >125,000 
if BNCC were terminated between October l, 
1976. and September 30. 1977. There was no 
penalty for termination after October 1. 1977. 

•On April 23. 1976. Peter Del Col. Chair¬ 
man of the Board of Bradford, wrote to 
the Ames, the NASD and the NYSE offering 
to bid competitively against SIAC for a con¬ 
tract to perform securities processing for 
ASECC. NCC and SCC and requesting the 
NYSE and the Amex to make available to 


The committee sponsored by the NASD 
was composed of NASD members who 
used NCC’s services, and the committee 
sponsored by the Amex and the NYSE 
was composed of members of the two 
exclianges who. through ASECC and 
SCC. used SIAC's clearing and settle¬ 
ment services. In July 1975, the two user 
committees reached a nine-point "agree¬ 
ment in principle" providing for the 
merger of ASECC. NCC and SCC Into a 
shigle. New York-based clearing and set¬ 
tlement facility 

Under the agreement in principle, the 
Amex. the NASD and the NYSE agreed to 
transfer the operations of their wholly- 
owned subsidiary clearing corporations, 
ASECC. NCC and 8CC, to a new entity 
which would be controlled by ita partici¬ 
pants rather than by the parent self-reg¬ 
ulatory organizations. The agreement to 
principle specified that transfer should 
be accomplished in a way which "w’ould 
avoid any loss to the respective parent 
companies of the clearing corporations" 
and that SIAC would be the processor for 
the new entity. Thereafter, the NCC and 
SIAC user committees formed a number 
of specialized subcommittees which, dur¬ 
ing late 1975 and early 1976. worked out 
the details of N8CC’s establishment to 
accordance with the nine-point agree¬ 
ment. NSCC W'oa incorporated on March 
17. 1976. and on March 29. 1976. filed ita 
application for registration as a clearing 
agency. 

TUB APPLICATION 

NSCC’s application for registration 
comprises 25 documents filed on 12 dif¬ 
ferent occasions between March 29, 1976, 
and September 27. 1976. and is supple¬ 
mented by Information contained in re¬ 
lated correspondence and developed dur¬ 
ing the course of the oral presentations 
of data, view's and arguments/ 1 Much of 
N8CC’s application consists of documents 
necessary to transform the assortment of 
corporate arrangements under which the 
Amex. NASD and NYSE have in the past 
provided clearance and settlement serv¬ 
ices to their members into a single clear¬ 
ance and settlement corporation con¬ 
trolled by the users of those services. 

In legal structure the clearance and 
settlement operations of the Amex. 
NASD and NYSE are separate wholly- 


Bradford information on which to base it* 
bid. By letter dAtcd May 6. 1976. Chairman 
James J. Needham of the NYSE informed 
Bradford that it would be premature for the 
NYSE to consider Bradford’s proposal and 
request for information before completion 
of the discussions then under way between 
the NASD and SIAC user committees. 

*• “A Plan for Consolidation of Clearance 
and Settlement Activities for Listed and 
Over-the-Counter Stocks.” July 15. 1975. 

• The documents tiled by N8CC. related 
correspondence, memoranda of meetings, 
transcripts of the oral presentations of data, 
views and arguments and comment letter* 
on the application and on Commission re¬ 
leases issued in connection with the applica¬ 
tion are contained In Securities and Ex¬ 
change Commission Pile No. 600-15 and are 

available for Inspection at the Commissions 
Public Referenoe Room. ilOO L Street. N.WV, 
Washington, D.C. 
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owned subsidiaries, ASEOC. NCC and 
SCO; each clearing corporation is, how¬ 
ever, essentially a shell corporation with 
relatively limited assets and a small 
number of administrative employees. The 
extensive data processing and clerical op¬ 
erations required to accomplish clearance 
and settlement are housed in or fur¬ 
nished by other corporate entities. As a 
result, combining the three clearing op¬ 
erations is not merely a matter of trans¬ 
ferring control over three corporate 
shells but requires, in addition, recasting 
the separately housed processing and 
clerical functions which provide the un¬ 
derlying services. 

In the case of the Amex and the NYSE, 
data processing and clerical operations 
arc performed for the clearance and set¬ 
tlement subsidiaries, ASECC and SCC, by 
SIAC, a jointly-owned Amex and NYSE 
subsidiary which leases computers, pe¬ 
ripheral equipment and space under 
long-term agreements and employs a 
large clerical staff dedicated in substan¬ 
tial part to the performance of clearance 
and settlement operations. Unlike 
ASECC and SCC, NCC Initially operated 
its clearance and settlement operations, 
employing its own clerical and related 
personnel and Itself entering into the 
necessary equipment and space lease ar¬ 
rangements. In 1D74, however. NCC re¬ 
tained BNCC as securities processor, 
transferred to BNCC or terminated most 
non-administrative personnel and be¬ 
came a shell subsidiary of the NASD. Un¬ 
like ASECC and SCC. however, NCC did 
not use a corporate affiliate to conduct 
Its clearance and settlement operation. 

The description of NSCC’s application 
contained in this order outlines the steps 
of a transformation essentially intended 
to accomplish four results. First, the 
corporate structures of, and the opera¬ 
tions performed for, ASECC, NCC and 
SCC are to be combined into a single ad¬ 
ministrative and operational structure. 
Second, ownership of the new clearing 
corporation is to be structured in a man¬ 
ner which will preserve NSCC's status as 
a '•clearing corporation” under the ap¬ 
plicable Uniform Commercial Code pro¬ 
visions.” Third, the current users of 
ASECC. NCC and SCC are to exercise 
direction over the management and op¬ 
erations of NSCC. And, fourth, the com¬ 
bination is to be effected in a manner 
which will ensure that the Amex. NASD 
and NYSE arc compensated to their 
satisfaction for the operations over 
which control is being ceded to NSCC's 
user board. The summary does not de¬ 
scribe changes which would result from 
N8CC‘s satisfaction of the conditions to 
its registration contained in this order. 

Following the grant of N8CC’s regis¬ 
tration. ASECC. NCC and SCC will each 
transfer to N8CC their clearing agency 
operations, including the future reve¬ 
nues generated by the operations. In ad- 


•• N Y Uniform Commercial Code. Section* 
8-102(3) and 8 320. supra note 2. The agree¬ 
ment contemplate® that the Amex, NASD 
and NYSE, the parent corporation* of 
AHECO. NCC and SCC. may become trans¬ 
fer*** of the stock of NSCC received by the 
subsidiary clearing and settlement entitle*. 

FEDERAL 


dltion. ASECC and SCC will each trans¬ 
fer $300,000 in cash to NSCC in ex¬ 
change for 10,000 shares of NSCC com¬ 
mon stock, and NCC will transfer to 
N8CC assets valued at $900,000 In ex¬ 
change for 10,000 shares of N8CC com¬ 
mon stock and a $600,000 promissory 
note of NSCC. The 30,000 shares of 
N8CC common stock to be issued to 
ASECC. NCC and SCC will constitute 
all NSCC's outstanding common stock 
and will be subject to restrictions on 
transfer designed, among other things, 
to preserve NSCC’s status as a “clearing 
corporation" under the applicable Uni¬ 
form Commercial Code provision. In ad¬ 
dition. the rights and obligations among 
each of the combining clearing agencies 
and its participants will be assigned to 
and assumed by NSCC. The clearing 
funds of the combining entities will be 
transferred to NSCC. and NSCC will 
assume certain other liabilities of the 
combining entities. 

Following transfer to NSCC of the 
clearing agency operations of ASECC, 
NCC and SCC and their contributions 
of cash and assets. N8CC will operate 
the business of each transferor clearing 
agency as & separate NSCC division. Le. f 
the ASECC Division, the NCC Division 
and the SCC Division. Each division will 
operate under substantially the same 
rules, procedures and agreements used 
by the division's predecessor clearing 
agency. 

Operation under the divisional struc¬ 
ture. which NSCC has estimated would 
last approximately 120 days, is referred 
to as “Phase I" of the merger. SIAC pre¬ 
pared much of the technical portions 
of NSCC’s application. During Phase I, 
SIAC will continue its current role as 
processor for ASECC and SCC. In addi¬ 
tion, building in part on the work done 
already in preparing the technical por¬ 
tions of the application. SIAC will de¬ 
velop a plan to convert the ASEOC-SCC 
and NCC systems into a single system 
combining desirable aspects of both. Op¬ 
erating rules and procedures for the com¬ 
bined system will be prepared by NSCC 
and SIAC and submitted to the Commis¬ 
sion for review and approval before they 
could be implemented. Following Com¬ 
mission approval of the combined sys¬ 
tem’s rules and procedures, NSCC and 
SIAC will begin to operate the combined 
system, thereby initiating “Phase II’’ of 
the merger plan. 

FACILITIES MANAGEMENT 

Pursuant to a facilities management 
agreement between NSCC and 8IAC (the 
'Management Agreement"), all NSCC 
securities processing functions. Includ¬ 
ing those performed currently for NCC 
by BNCC. will be performed by SIAC.” 
Under the Management Agreement, 


• During the Cammiatdon's review of rule* 
proposed by N8CC for combined system* op¬ 
erations. NSCC. w NCC’s assignee under the 
NCC-BNCC faciUUe* management, will exer¬ 
cise NCC'* termination right by paying 
BNCC a 3135.000 early termination penalty. 
Thereafter. NSCC wUI direct SIAC to per¬ 
form tho NCC processing function* per¬ 
formed currently by BNCC In addition to the 
ASECC-SOO processing functions SIAC per¬ 
forms currently. 
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8IAC will be obligated to charge NSCC 
no more than SIACs costs for providing 
the services covered by the Management 
Agreement NSCC will have the right to 
monitor all phases of SIAC'a NSCC oper¬ 
ation in order to ensure that the opera¬ 
tion was adequate and in compliance 
with statutory criteria. Furthermore, 
NSCC will have the right, either itself or 
through its agents (including iU inde¬ 
pendent public accountants*, to review 
SIAC's operation and evaluate the ac¬ 
curacy and appropriateness of the cost 
allocations made by SIAC in determin¬ 
ing its cost of performing processing for 
NSCC. 

The Management Agreement will have 
a term of five years, at the expiration of 
which NSCC will have no further obliga¬ 
tion to SIAC and SIAC will be obligated 
to facilitate the transfer of the NSCC 
operations to any processor selected by 
NSCC. Any time after the second year 
of the Management Agreement. NSCC 
will have the right to terminate the 
agreement upon six months written no¬ 
tice. which may be given during the sec¬ 
ond year, and upon NSCC’s agreement to 
pay SIAC a monthly fee of $225,000 from 
the termination date to the end of the 
Management Agreement’s term. The 
amount of NSCC’s monthly payment will 
be reduced by $100,000 if NSCC assumes 
responsibility for SIAC’s lease of space 
used for the NSCC operation and by an 
additional $25,000 if # NSCC assumes 
8IACs* severance obligations to employ¬ 
ees engaged in the performance of the 
NSCC operations. 

USX* -CONTROL 

NSCC will operate under the govern¬ 
ance of a 16-member Board of Directors, 
12 members of which will be NSCC par¬ 
ticipants ("participant directors"). 
ASECC. NCC and SCC each will have 
one representative on the Board ("share¬ 
holder directors"). The sixteenth mem¬ 
ber will be the president of NSCC 'the 
“management director"). 

Annually after the first year of 
NSCC’s operation, one shareholder direc¬ 
tor’s seat and four participant directors’ 
seats will be open for election. The 
shareholder director’s seat wiU be filled 
with the nominee of the shareholder 
whose seat has become vacant. An an¬ 
nually elected nominating committee will 
select four participant director candi¬ 
dates and also will select the nominating 
committee for the following year. M 


• Sixty day* before Use election, the nomi¬ 
nating committee's slate of candidate* for 
the participant directors' seat* and far the 
following year's nominating committee will 
be circulated to NSCC’s membership. The 
membership will be able to propose alter¬ 
native nominees upon the filing of a petition 
by the lesser of five percent of NSCC’s par¬ 
ticipant* or 15 participant*. If any alternative 
nominees arc proposed, a vote will be held 
In which the participants, voting cumula¬ 
tively under a formula based on usage of 
NSCC, will select the nominees to be elected 
to the NSCC board and the nominating com¬ 
mittee. NSCC's shareholders will vote for the 
slate selected by the nominating committee, 
If no opposing nominees aro proposed, or for 
the nominees who received a majority of the 
participants' votes, if opposing candidates are 

proposed and an election Ut held. 
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Alter the second year of NSCC's opera¬ 
tion participant directors will be elected 
for three-year terms. No participant di¬ 
rector wlU be permitted to serve as a di¬ 
rector for more than five consecutive 
years or to serve on the nominating 
committee while a director or during 
the year following the expiration of the 
director's term of office. No member of ft 
nominating committee can be Included in 
the slate of director nominees selected 
by that nominating committee and no 
member of a nominating committee can 
erve consecutive terms. Neither a share¬ 
holder director nor the management di¬ 
rector will be permitted to be a member 
of either the NSCC board’s audit com¬ 
mittee or the board's operations commit¬ 
tee; the latter will, among other things, 
review the performance of SI AC as 
NSCC’.s facilities manager. 

The Amex, the NASD and the NYSE 
will have a veto over NSCC’s adoption of 
new rules, other than those which NSCC 
would be required to adopt pursuant to 
statutes, ordinances, rules or regulation* *: 
applicable to NSCC. The veto can be ex¬ 
ercised only if the proposed NSCC rule 
would afTcct the ability of the party ex¬ 
ercising the veto to meet any* statutory 
responsibilities It might have for the set¬ 
tlement of securities contracts. 

PAYMENTS TO THE AMEX. KASD AND NYSE 

The NSCC application contains a 
'horeholdenr agreement among the 
ASECC. NCC and SCC. to which the 
Amex. NASD. NYSE and NSCC are 
parties. The agreement provides that, 
for a period of five years from the date 
of the agreement’s execution, the Amex, 
the NASD and the NYSE will receive 
$0.12 for each buy and sell side of trades 
in equity securities, or warrants to pur¬ 
chase equity securities, executed on their 
respective markets and compared 
through NSCC. The $0.12 fee will not ap¬ 
ply to trades cleared through NSCC but 
executed on exchanges other than the 
.Amex or NYSE nor will it apply to OTC 
t ransaction not compared through NSCC. 
The total payments to be received by the 
elf-regulators In any one year will be 
limited to $550,000 for the Amex. $1,000.- 
000 for the NASD and $3,000,000 for the 
NYSE* 

The amount of. the fee ($0.12) was de¬ 
rived by determining that per-side charge 
which would yield to NY8E $3,000,000 
annually based oil a projected NYSE 
dally transaction volume of 17 million 
: tiares. The $3,000,000 was based on the 
average annual revenues which the 
NYSE has derived from SCC for the past 
ten years. That amount was established 
as the ceiling for the NY8E, and the ceil¬ 
ings on the amounts to be received by the 
Amex and the NASD were derived by 
applying the $0 12 per-side fee to their 
projected annual transaction volume. 


The celling on payments to be received by 
a self-regulator would bo subject to the pro¬ 
viso that any amounts in exceea of !ta celling 
fur a given year would be paid to the self- 
regulator to the extent that In prior years 
free were less than the oelllng. 


The agreement states that the pay¬ 
ments will be made in return for fur¬ 
nishing certain regulatory services to 
NSCC consisting of conducting periodic 
examinations of the books, records and 
operations of NSCC participants; moni¬ 
toring the financial and operational con¬ 
dition of NSCC participants; investigat¬ 
ing the financial and operational con¬ 
dition of entitles which apply for par¬ 
ticipation in NSCC; and apprising NSCC 
of any unusual market conditions which 
affect securities cleared by NSCC. Each 
of the self-regulators will examine those 
NSCC participants for which the self- 
regulator has been designated by the 
Commission to conduct examinations for 
compliance with the applicable financial 
responsibility rules, as well as such par¬ 
ticipants as NSCC might direct for which 
none of the three self-regulators has 
been designated. 

The shareholders’ agreement provides 
that after two years the self-regulators 
and NSCC shall “review the provisions of 
Ithc contract) as to the Islcrvices and 
the payments therefor in order to deter¬ 
mine whether such provisions should be 
amended or modified. * • * M The agree¬ 
ment does not permit renegotiation of 
the level of payment or the level of serv¬ 
ices at any time during the agreement's 
five-year term, except by mutual agree¬ 
ment of the parties. 

SERVICES TO HE PROVIDED 

During Phase I. NSCC plans to offer all 
services now offered by either ASECC- 
SCC or NCC. During Phase n. duplica¬ 
tive services will be combined so as to 
insure that no participant in either orga¬ 
nization will experience a reducation in 
the kinds and levels of service currently 
available. NSCC's services will be avail¬ 
able. cither directly or indirectly, to all 
current participants in ASECC-SCC and 
in NCC and access to NSCC’s services will 
be available to all qualified entities. 
NSCC’s application states that fees to 
participants will be set by N6CC's board 
of directors and will be based on the cost 
to NSCC of providing Its services.** NSCC 
will attempt to establish a contingency 
fund from its revenues but, in general, 
does not propose to earn profits and will 
not pay dividends on its shares. 

RELATIONSHIP TO SECURITIES DEPOSITORIES 

Because NSCC’s application envisions 
NSCC’s use of the current ASECC-SCC 
system, securities settlement" for N8CC 
transactions will have to be made In DTC 
and all NSCC participants will be re¬ 
quired to be participants in DTC.** In 


•• Not all NSCC*» fee* will be based on coat, 
however: NSCC has indicated Its lee struc¬ 
ture wUl be designed to enable NSCC par¬ 
ticipant* located outside New York City and 
relating to NSCC through the former NCC 
branch network to pay the same clearing fee# 
as NSCC participants located in New York 
City. 

* T Settlement M the process through which 
securities trading obligations are .satisfied by 
delivery and receipt of funds and securities. 

■* All current clearing members of ASEOC- 
SCC are participants in DTC 


order to provide access to DTC for those 
participants In NCC who arc not cur¬ 
rently DTC participants and who do not 
believe their clearing volume warrants 
DTC participation. NSCC will provide 
sponsored accounts in DTC.“ Although 
securities settlement for transactions 
cleared through NSCC will occur In DTC. 
money settlement for the transactions 
will occur In NSCC. In anticipation of 
the ASECC-SCC and NCC operational 
combination, DTC has initiated a pro¬ 
gram for expanding the list of securities 
eligible for deposit to include all issues 
currently eligible for deposit in NCC’s 
system. NSCC does not plan to begin 
Phase n until the DTC expansion is 
complete. 

TADDC, a securities depository which 
ultimately Intends to serve as the bridge 
for the implementation of the TAD con¬ 
cept. currently lias an interface with 
NCC through which NCC participants 
deliver and receive securities through 
TADDC in settlement of NCC obligations. 
NSCC intends to work out an arrange¬ 
ment with TADDC before the start of 
Pliasc II operations under which NSCC 
users will be permitted to receive from 
or to deliver to NSCC securities on de¬ 
posit with TADDC. 

TRADE COMPARISON 

NSCC will continue to perform com¬ 
parison for Amex and NYSE transac¬ 
tions and will perform comparison for 
OTC transactions between NSCC par¬ 
ticipants. OTC transactions between par¬ 
ticipants in a clearing corporation other 
than NSCC will be compared by the other 
clearing corporation or by a clearing cor¬ 
poration retained by It to perform the 
OTC comparisons. OTC transactions be¬ 
tween participants in two different clear¬ 
ing corporations will be compared by a 
clearing corporation other than NSCC. 

From the beginning of Phase IT opera¬ 
tions. NSCC will enable its participants 
located In New York City to submit 
Amex. NYSE and OTC transactions to 
NSCC for comparison. In the plan de¬ 
scribed in NSCC’s application, NSCC 
participants located outside New York 
City, and relating to NSCC through the 
former NCC regional network, will be 
able, as they are currently, to submit 
OTC transactions for comparison dur¬ 
ing Phase I but will not be able to submit 
Amex and NYSE transactions for com¬ 
parison until some time after the initia¬ 
tion of Phase n. 

PARTICIPANT QUALIFICATIONS 

Any entity will be able to participate in 
NSCC. subject to qualification standards 
based on financial and operational 
ability. 


"•Sponsored account* in DTC will be guar¬ 
anteed by NSCC and. for participants with 
low clearing volume, will make that form of 
participation leas expensive than direct par¬ 
ticipation. In order to encourage direct par¬ 
ticipation In DTC by any sponsored partici¬ 
pant whose clearing volume increases to a 
point at which direct participation becomes 
economically Justifiable, a participant's spon¬ 
sored account fees will graduate with in¬ 
crease* in its clearing volume 
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COST SAVINGS 

In its application, N8CC identified two 
categories of cost savings which will re¬ 
sult from the initiation of Phase n 
operations: Cl) cost savings from com¬ 
bining the operations of ASECC NCC and 
SCC, including the elimination of dupli¬ 
cate personnel, operations and equip¬ 
ment; and (il> cost savings to current 
participants in either or both ASECC- 
SCC and NCC through, among other 
things, combining back-office functions, 
reducing Interest costs and delivery fees 
and standardizing forms and schedules. 
NSCC estimated that In Phase n the an¬ 
nual combined savings from both cate¬ 
gories will be between $12.4 million 
(assuming low transaction volume) and 
$17.4 million (assuming high transac¬ 
tion volume). 

At the request of the Commission’s 
staff, N8CC included a comparison of 
the savings anticipated from consolida¬ 
tion of A8ECC-6CC and NCC (“Model 
1") with the savings which could be 
anticipated were ASECC-SCC and NCC 
to compete and Interface with one an¬ 
other, each establish and maintain a net¬ 
work of regional focilites comparable to 
the existing NCC network and each offer 
Its participants the ability to clear and 
settle through It all Amex, NY8E and 
OTC transactions (“Model IT'* After 
comparing the clearing corporation op¬ 
eration savings of Model I and Model II, 
NSCC concluded that Model I would be 
less expensive than Model n by $7.2 to 
$9.4 million a year, depending on the vol¬ 
ume of transactions processed. 

Determinations With Respect to NSCC 
scope op consideration 

As noted above, the Commission’s de¬ 
cision to grant registration to NSCC 
grows out of the Commission’s landmark 
study of the problems that precipitated 
the paperwork crisis in the late 1960’s 
and the Commission’s subsequent exten¬ 
sive experience in regulating the securi¬ 
ties markets and their securities process¬ 
ing adjuncts. In view of the Commission's 
expertise ns the agency charged with 
overseeing the Nation's securities mar¬ 
kets, Congress directed the Commission 
to use its pervasive authority under the 
Act to facilitate the establishment of a 
national system in accordance with 
broadly stated objectives. As the Senate 
made clear, that new authority conferred 
on the Commission “is designed to elimi¬ 
nate any possible ambiguity and thereby 
avoid any delay in achieving comprehen¬ 
sive regulation of the processing of se¬ 
curities transactions /' m 


Senate Report on S. 249. supra not* 37. 
st 68. The Conference Committee observed, 
in resolving the differences between the 
Senate and House bill* that preceded the 
1976 Amendments, that those bills were both 
In agreement and would amend the Act “to 
establish a system for effective regulation 
and centralized decision-making extending 
to every facet of the securities handling proc¬ 
ess In the United States—clearing agencies, 
securities depositories, corporate issuers, and 
transfer agent*.” Conference Report, supra 
note 43. at 102. 


In exercising the plenary power con¬ 
ferred on it by Congress, the Commission 
Is guided not only by the specific Con¬ 
gressional findings in Section 17A of the 
Act but also by the overall objectives of 
the Act to establish and maintain a com¬ 
prehensive pattern of regulation and 
control of transactions in securities as 
commonly conducted upon securities ex¬ 
changes and in the OTC markets, and of 
practices and matters related thereto, as 
well as to remove impediments to and 
perfect the mechanisms of a national 
market system for securities and a na¬ 
tional system for th© clearance and set¬ 
tlement of securities transactions and 
the safeguarding of securities and funds 
related thereto/ 1 " 

The Commission is guided also by the 
general need to consider the impact of its 
actions on competition and to balance 
the need for full and effective competi¬ 
tion against the other Congressional pur¬ 
poses set forth in the Act. In adopting the 
1975 Amendments, Congress recognized 
that competition is itself an effective reg¬ 
ulator and that the Commission's pat¬ 
tern of regulation should give appro¬ 
priate attention to ways of maintaining 
competition among brokers and dealers 
as well as among market centers, clear¬ 
ing agencies and transfer agents. As in¬ 
dicated previously, in adopting the 1975 
Amendments, Congress declined to re¬ 
quire the Commission to cleave to a 
••least anticompetitive” standard In 
making rules and regulations under the 
Act. Instead. Congress determined to 
grant broader discretion to the Com¬ 
mission and to view the need for com¬ 
petition in the context of the Act as a 
whole and its several objectives so that 
burdens on competition could be ac¬ 
cepted where necessary or appropriate in 
furtherance of the purposes of the Act. 
Indeed, section 17A itself directs the 
Commission, in exercising its authority 
over the securities processing area, to 
balance the maintenance of fair compe¬ 
tition against the other statutory objec¬ 
tives of “the public interest, the protec¬ 
tion of investors f and 1 the safeguarding 
of securities and funds • • •," m 
The Commission's action today is con¬ 
sistent not only with the specific direc¬ 
tives of section 17A but also with the 
broader pattern of the Act. 1- including 
the establishment of a national market 
system affording professionals engaged 
in securities transactions access to mul¬ 
tiple market centers. The effective opera¬ 
tion of such a market system is depend¬ 
ent in part on the existence of a na¬ 
tional clearance and settlement system 
capable of receiving input from multiple 
market centers, Identifying the input to 


" flee Section 2 of Uie Act. 

*w flection l7A(a) (2) of the Act¬ 
us In establishing the requirement* for 
pausing on application* for registration of. 
among other things, clearing agencies. Sec¬ 
tion 19(a) (1) of th© Act direct* the Commis¬ 
sion to expand the aoope of It* concern be¬ 
yond Section 17A by providing that "(t]h© 
Co minimum shall grant such registration If 
ft find* that the requirements of 1th© Act| 
and the rule* and regulations thereunder 
with respect to the applicant are satisfied." 


individual participants in the market 
system and generating settlement in¬ 
structions which net offsetting securities 
and money settlement obligations. Ac¬ 
cordingly, early achievement of a na¬ 
tional market system is dependent, in 
large measure, on prior or at least con¬ 
temporaneous establishment of a na¬ 
tional clearance and settlement system. 

In making the determinations set forth 
in this order, the Commission has care¬ 
fully considered all the data, views and 
arguments submitted and presented 
orally J ** during the course of its exten¬ 
sive deliberations on this matter and in 
response to the Commission’s release of 
the proposed conditions to NSCC’s regis¬ 
tration. The Commission has reached its 
own judgments as to the conditions 
under which the application should be 
granted after considering the comments 
expressing a concern about NSCC’s po¬ 
tential effects on competition among 
clearing agencies, securities exchanges 
and facilities managers. The Commis¬ 
sion’s foeux, however, has been on the 
several purposes of the Act and In par¬ 
ticular the need to avoid the delay tn 
the establishment of a national market 
system which would result from the ab¬ 
sence of an efficient national system for 
clearance and settlement. The Commis¬ 
sion did not, and Indeed could not, limit 
the scope of its consideration to section 
17A; rather the Commission has consid¬ 
ered NSCC’s application in terms of the 
overall pattern of progress and change 
that is now occurring in response to the 
1975 Amendments. 

In order to moke the basis of its policy 
cictcrminations clear, the Commission 
has set forth in some detail the various 
considerations that have shaped its deci¬ 
sion. While the need to keep this order to 
a reasonable length precludes detailed 
explanation of each facet of the matters 
considered by the Commission, an at¬ 
tempt has been mode to furnish wher¬ 
ever appropriate a statement of the rea¬ 
sons supporting the Commission’s deter¬ 
minations/ - 

REAFFIRMATION OF DETERMINATIONS MADE 
DEVIOUSLY 

Since NSCC will assume the functions 
of existing clearing agencies whose reg- 


*** Transcript In the Matter of Application 
for Registration of National Securities Clear¬ 
ing Corporation. Commission File No. 600-16 
(•"Proceeding Transcript”). During the course 
of the oral presentation of data, view* and 
arguments, the Commission received presen¬ 
tation* from 23 Individuals representing the 
following organisations: ASECC. Amex. Boo- 
ton Stock Exchange (~BSE“). BSECC, Leg* 
Mason, Division First Regional Securities 
Inc. (‘Tegg Mason”), MCC. MBTC. Midwest 
Stock Exchange. Inc. (”M8J£”), NA8D, NCC. 
NSCC. NYSE, PSDTC, Pacific Stock Exchange. 
Inc. ("PSE”), Philadelphia Stock Exchange. 
Inc. (“Phix”), Securities Industry Associa¬ 
tion (”SIA”>, Securities Operating Division 
of the STA <”SOD”). 8CC. 8CCP and Wed- 
bush, Noble Cooke, Inc. (‘Wed bush”). In 
except of 600 pages of oral presentations were 
recorded and the Commkwlon received over 
300 pages of additional material* supple¬ 
menting those presentation*. 

Section 23(e) of the Act. 13 USvC. 
78w(c) (1075); eee also 17 CFR 201.37. 
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lstmUonft have already been granted 
under the Act. the Commission’s reaffir¬ 
mation today of the determinations made 
earlier with respect to those separate 
registrations Is being made against the 
background of the Commission's experi¬ 
ence with operations of those registered 
entities In addition, the Commission has 
decided to make additional determina¬ 
tions under section 17A of the Act with 
respect to N8CC. Both the reaffirmed de¬ 
terminations and the new determina¬ 
tions are discussed below. 

SAFEGUARDS AND FIXING RATES OR FEEH 

On December 1. 1975, in registering 
ASECC. NCC and 8CC—the clearing cor- 
porn Hons whose operations are to bo 
performed by NSCC—the Commission 
determined with respect to each thAt <1> 
it Is so organized and has the capacity 
to safeguard securities and funds in its 
control or for which it te responsible; 
<li> Its rules do not Impose any schedule 
of prices or fix rates or other fees for 
services rendered by participants: and 
Oil) its rules assure the safeguarding of 
securities and funds which are in its cus¬ 
tody or control or for which it is respon¬ 
sible. 

Those determinations, in each cose, re¬ 
quired a full review of the registrant’s 
rules, procedures and operating capacity 
and a determination that the registrant's 
physical security, procedures for han¬ 
dling and safeguarding funds and secu¬ 
rities. reconciliation procedures, insur¬ 
ance program, operating systems, back¬ 
up facilities, credit policies and mark- 
to-the-market and participants’ fund 
policies were adequate for the safeguard¬ 
ing of funds and securities. Since De¬ 
cember 1. 1975, the Commission has 
monitored the operations of ASECC, 
NCC and 8CC and, pursuant to Sections 
17A and 19(b) of the Act, has reviewed 
and approved the rule changes each has 
put into effect. 

The NSCC application contemplates 
that each of the systems reviewed by the 
Commission in December and found to 
satisfy the foregoing determinations will 
continue to operate under its current 
rules and in the manner it currently op¬ 
erates until NSCC submits, and the 
Commission approves, rule changes for 
the operation of the Phase n integrated 
system. Accordingly, the Commission re¬ 
affirms the determinations made previ¬ 
ously with respect to ASECC, NCC and 
SCC in now finding that (1) NSCC is so 
organized and has the capacity to safe¬ 
guard securities and funds in its control 
or for which it is responsible; «1P 
NSCC’s rules do not impose any schedule 
of prices or fix rates or other fees for 
services rendered by participants; and 
<iil> NSCC’s rules assure the safeguard¬ 
ing of securities and funds which arc in 
its custody or control or for which It is 
responsible. 

PROTECTION OF INVESTORS 

While broader than the findings con¬ 
cerning safeguards, the determination 
that NSCC’s rules are designed to protect 
investors and the public Interest is based 


on the determination that NSCC’s rules 
are designed to assure the safeguarding 
of funds and securities entrusted to 
N8CC by its participants. The protection 
of NSCC’s participant brokers and deal¬ 
ers. bank and financial institutions in¬ 
ures to the benefit of those who invest 
through N8CCs participants. Having re¬ 
affirmed its previous determinations with 
respect to the safeguards of ASECC. 
NCC and SCC and based on its analysis 
of and experience with the operation* * of 
those entities since December 1. 1975. 
the Commission has determined that 
NSCC’s rules are designed to protect in¬ 
vestors and the public interest. 

In reaffirming its earlier determina¬ 
tions. the Commission recognizes, as it 
did in making the original determina¬ 
tions with respect to ASECC. NCC and 
SCC, that the development of a national 
clearance and settlement system is an 
evolving and dynamic process. While the 
Commission has reached certain conclu¬ 
sions concerning the likely effects of 
N8CC’s registration based on the Com¬ 
mission's experience and evaluation of 
current trends, the Commission has been 
aware of the difficulties of attempting to 
predict the future In a changing envi¬ 
ronment which involves the expanding 
use of new technologies. Recognizing its 
responsibility to remain alert to shifting 
trends in the markets as well as in the 
clearing agencies serving those markets, 
the Commission expects to monitor the 
operations of ASECC. NCC and SCC in 
their capacity as divisions of NSCC and 
to reconsider, as appropriate, the deter¬ 
minations which it has mode today." 

DETERMINATIONS NOT INVOLVING CONFLICT¬ 
ING DATA, VIEWS AND ARCUMENTS 

Capacity to facilitate and promote the 
prompt and accurate clearance and set¬ 
tlement of securities transactions . The 
Commission has determined that NSCC 
has the organization and capacity to fa¬ 
cilitate. and that NSCC’s rules are de¬ 
signed to promote, the prompt and ac¬ 
curate clearance and settlement of se¬ 
curities transactions. During Phase I. 
NSCC’s operations and rules will be the 
current operations and rules of ASECC. 
NCC and SCC; accordingly, at this time, 
the Commission’s findings are made with 
respect to those operations and rules. 

The rules of ASECC and SCC and their 
combined operations, which are run by 
SIAC, provide participants with prompt 
and accurate service. The efficiencies and 
cost savings afforded today by ASECC. 
NCC and SCC have taken years to devel¬ 
op. While the registration of NSCC is 
only a first step toward the ultimate de¬ 
velopment of the national system envi¬ 
sioned by the Congress, it is an impor¬ 
tant step. The technical achievements 
realized thus far. and now r to be aug¬ 
mented by the establishment of NSCC, 
hold out important promise for the fu¬ 
ture and impel the Commission toward 
the conclusion that approval of the reg- 


*•* See dlficuHUon under ‘ Implementation 
and Monitoring" infra. 

m See dlficucutlon under “Background to 
the Application” supra. 


Lstration is critical to the achievement 
of the national system. 

Both the ASECC and SCC systems 
operate in a continuous netting mode, 
are interfaced with three other clear¬ 
ing systems and enable participants to 
make all settlements in DTC by book 
entry. Those advances enable partici¬ 
pants in the systems to reduce signifi¬ 
cantly the number of settlements which 
must be made by physical delivery of 
securities certificates and anticipate the 
statutory goal of Immobilization of the 
securities certificate in connection with 
the settlement of securities transactions 
among brokers and dealers.* 0 * In addi¬ 
tion, the ASECC and SCC systems pro- 
ride a local envelope delivery service 
which simplifies the settlement of trans¬ 
actions not completed by book entry. 
NCC’s rules and operations also provide 
prompt and accurate service. Like 
ASECC and 8CC. NCC’s system operates 
in a continuous netting mode, is inter¬ 
faced writh PCC’s OTC clearing opera¬ 
tion. provides local and regional envelope 
delivery services and has a ’Tree posi¬ 
tion” (a depository-equivalent account 
included in NCC’s clearing operation) 
which is interfaced with both DTC and 
TADDC for book entry settlement of 
continuous netting transactions. 

As noted Above, the Commission’s de¬ 
terminations made today relate to Phase 
I of the proposed NSCC operation. Be¬ 
fore the commencement of Pha&e II. the 
Commission will consider the same de¬ 
terminations with respect to the en¬ 
visioned NSCC integrated system os it 
is then to be constituted. The Commis¬ 
sion expects to be able to assess at that 
time the extent to which NSCC can im¬ 
plement its plans for an integrated sys¬ 
tem to 4i* combine the best features of 
both the AJSECC-SCC and NCC systems 
by including, among other things, the 
current same-day turnaround features 
of the ASECC-SCC system and the NCC 
regional delivery network; and <li) pro¬ 
vide advantages not available in either 
of the current systems, such as one ac¬ 
count processing " for Amcx NYSE and 
OTC transactions of all NSCC partici¬ 
pants. 

Capacity to take advantage of new 
data processing and communications 
techniques. Because the equipment and 
techniques employed by clearing agen¬ 
cies—computers, peripheral equipment 
and communications systems—are de¬ 
veloped in a wider arena than securities 
processing, they usually are developed 
without specific reference to the needs 


Section l7A(e) o t tho Act directs the 
Commission to -use Its authority under (the 
Act| to end the physical movement of se¬ 
curities certificates In connection with the 
settlement among brokers and dealers of 
transactions in securities consummated by 
means of the mails or any means or Instru¬ 
mentalities of interstate commerce ” 

* See discussion rupra under “Character¬ 
istics of a National System” with respect to 
the capabilities which the Commission be¬ 
lieve* a notional clearing and settlement 
system should have In order to satisfy the 
requirements of Section 17A of the Act 
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of or developments In securities process¬ 
ing. Accordingly, a high degree of tech¬ 
nical proflcency is often needed to evalu¬ 
ate new systems and new technologies 
for. and to envision their possible use 
In. the clearance and settlement of se¬ 
curities transactions. In their achieve¬ 
ments to date. ASECC. SCC and NCC 
have demonstrated an ability to adapt 
new systems to their needs: the existing 
efficiencies they have accomplished, as 
well as those realized by the proposed 
facilities manager SIAC. argue strongly 
that NSCC too will exhibit the requisite 
proficiency. 

Accordingly, on the basis of the data, 
view’s and arguments presented to the 
Commission, which did not contest 
NSCC s abilities in this regard,'** as well 
as its own familiarity with developments 
to date; 11 the Commission has determined 
that A8ECC-SCC and NCC have, and 
NSCC will have, the ability to analyze 
the need for and take advantage of new 
data processing and communications 
equipment. 

DETERMINATIONS INVOLVINC CONFLICTING 
DATA. VIEWS AND ARGUMENTS 

As a major initiative for linking the 
nation's securities market centers which 
holds out the promise of an early realiza¬ 
tion of the Congressional goal of a na¬ 
tionwide clearing and settlement system, 
the NSCC application has received a 
thorough examination from the Com¬ 
mission and from numerous comm enters. 

The efficiencies and cost savings envi¬ 
sioned by NSCCTs application have the 
potential for improving the efficiency of 
the markets in handling an expanding 
trading volume. Also, they establish a 
setting in which existing competitive and 
operational relationships will be signifi¬ 
cantly altered. As a consequence, the 
NSCC application presents a number of 
complex and often conflicting considera¬ 
tions. not the least of whch is its prob¬ 
able effect on competition among clear¬ 
ing agencies and facilities managers as 
w’ell as competition among securities 
markets and brokers and dealers. 

Many commcnters have presented 
their own data, views and arguments on 
the NSCC application. Perhaps reflecting 
differences In perspective, as well as con¬ 
cent about the effect of NSCO's registra¬ 
tion on their own processing operations, 
the commenters have differed sharply to 
expressing views ou the application It 
has. accordingly, been necessary for the 
Commission to devote substantial effort, 
both in its own ume and in that of it* 
staff, to Identify, categorize and resolve 
the issues presented. In that endeavor, 
the Commission has reviewed all the 
data, views and arguments presented and 
has formed its judgments in the light of 


- Proceeding Transcript, supra note 104. 
und related document*. 

"'See ’Background to the Application" 
and discussion* under “Safeguard* and Fix¬ 
ing Rate* or Fees’ and “Capacity to Facili¬ 
tate and Promote the Prompt and Accurate 
Clearance and Settlement of Securities 
Transact lona supra. 


of its regulatory experience and the Acts 
objectives. 

Throughout its consideration of 
NSCC's application, the Commission has 
recognized that. In an area as dynamic 
and complex as securities processing, 
there may not be any permanent resolu¬ 
tion of the problem which the NSCC ap¬ 
plication addresses and the Issues which 
it raises. As the Commission Indicated 
once before. 

(A|s condition* change, existing problem* 
may be superseded by new problems, and ex¬ 
iting “solutions" may be rendered obsolete 
• • *. But the very purpose and nature of 
admtulslrailvr agencies demands that cur¬ 
rent industry problems be faced and dealt 
with as expeditiously aa povuble and that 
the administrative authority not abdicate 
its clear!y-d«Atied obligation to act * 

In discussing the issues raised, the Com¬ 
mission has undertaken to present its 
own analysis of the problems Involved 
and the reasons for. and the intended 
effects of, the conditions imposed on 
NSCC's registration. Of necessity, the 
Commission has limited detailed recita¬ 
tion of the voluminous data, views and 
arguments presented by commenters. in 
order to attempt a clear presentation in 
this order of the bases on which the 
Commission has made its determina¬ 
tions as well as the reasons supporting 
those determinations 

CAPACITY TO REDUCE UNNECESSARY COSTS 

From the financial difficulties which 
beset brokers and dealers during the 
paperwork crisis and from the Congres¬ 
sional concern that a national clearing 
and settlement system take advantage 
of available economies, the Commission 
lias concluded that both the national 
system and Its components, such as 
NSCC. should have the capability to re¬ 
duce unnecessary costs and. to the ex¬ 
tent possible, to take advantage of sav¬ 
ings which may be achieved through the 
combination of compatible operations 
and the discontinuation of unnecessary 
operations. 

The cost information submitted by 
NSCC during the proceedings tended to 
show that, depending on the volume of 
transactions processed, the combined 
systems operations planned for Phase II 
would generate annual industry cost re¬ 
ductions of $12.4 to $17.4 million, com¬ 
prising reductions of $10.0 to $13.3 mil¬ 
lion in the costs incurred by present par¬ 
ticipants in relating to ASECC. NCC and 
SCC. and annual reductions of $2.4 to 
$4.1 million in the current costs of oper¬ 
ating the three clearing corporations. 114 
At the request of the Commission’s staff. 
NSCC prepared estimates comparing the 
cost of Phase IT operations '“Model I”) 
with the cost of the mast likely possible 


»i sccurttle* Exchange Act Reload No. 9960 
(Jan. IS. 10TJ) at 3-4. 38 FR 3902 (Feb. 8, 
1973). 1 Footnote omitted.) See also PBW 
Stock Exchange v Securities and Exchange 
Commlaelon. 486 F. 2d 718 (3d Or. 1973), 
cert denied, 410 US. 909 (1974). 

i» Justification For A Consolidation of New 
York Clearing Facilities. (hereinafter cited 
aa “Justification* 1 1 at 2. 10. 12. 


alternatives to NSCC's establishment— 
operation of ASECC-SCC and NCC as 
two interfaced and competing systems 
(“Model n“). n< That comparison showed 
that, depending on volume, the annual 
coart of clearing corporation operations 
under Model II would be $7.2 million 
to $9.4 million higher than under 
Model l. w 

Portions of the data submitted by 
NSCC were questioned by commenters 
and NSCC’a data were analyzed by the 
Commission. As a result of Its analysts, 
the Commission concluded that, while 
the cast reductions estimated for Model 
I appeared to be reasonable, the esti¬ 
mates comparing the costs of Model I 
and Model II overstated the estimated 
annual costs of Model II by approxi¬ 
mately $1 million and consequently over¬ 
stated by a like amount the excess of 
Model II annual costs over those of 
Model I." - Notwithstanding that conclu¬ 
sion. the Commission is persuaded that 
NSCC's Phase II operations would gen¬ 
erate annual reductions in current clear¬ 
ing corporation operating costs and. 
allowing for the revised estimate, would 
have a lower operating cost than Model 
n operations. Even though annual clear¬ 
ing corporation cost reductions 'from 
$2.4 to 4.1 million) would represent be¬ 
tween 13 and 18 percent of combined 
current ASECC. NCC ad SCC operating 
costs" 1 the Commission has not accorded 
substantial weight to those reductions 
in granting NSCC’s registration because 
of the Commission's belief that most, 
although not necessarily all.’ 1 * of the 


««See discussion under "Cost Savings" 

SUpUL 

tM The comparison estimated that Im¬ 
provement* neefauwtry under Model II to en¬ 
able both the ASECC-SCC and NCC system* 
to provide Phase II level* of service would 
increase annual clearing corporation operat¬ 
ing coat* from the current $18 8 to $2141 mil¬ 
lion range to the $23.0 to $27.1 million range, 
a net Increase of from $4.8 to $53 million, 
Because participant* would experience esti¬ 
mated annual savings of from $10.0 to $13.3 
million, however, operation* under Model II 
would generate net annual Industry saving* 
of $62 to $80 million. Justification supra 
note 113. at 17 

The NSCC estimates are based on com¬ 
parisons of projected cost* under the general 
categories of “Manpower." “Data Processing." 
“Branch Network," “FaclllUes.“ “Oenerar 
and “DTC Ooel Increase." After reviewing the 
component* of those categories, the Com¬ 
mission concluded that the Model II esti¬ 
mates for the “Manpower,” “Data Process¬ 
ing,'* “Facilities" and "DTC Cost Increase" 
categories were overstated In an aggregate 
amount of $1 million Justification supra 
note 113 Exhibit I. 

1I? The current annual operating cost* of 
ASECC. NCC and SCC are $18.8 to $21.8 mil¬ 
lion. depending on volume 

«• The Commission’* staff requested NSCC 
to assume. In comparing Model I and Model 
II clearing corporation operating cost*, that 
participant savings would be the same under 
Model I and Model TI The assumption that 
Model I and Model n could provide Identical 
services U open to question, however, and 
It Is possible that participant saving* under 
Model IT could be higher or lower than under 
Model I. 
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more significant $10.0 to $13.3 million 
participant cost savings could be achieved 
In either a Model I or a Model II 

environment. 

CAPACITY TO ACHIEVE THE LINKING OF 

CLEARING AND SETTLEMENT SYSTEMS AND 

FACILITATE THE ESTABLISHMENT OF A 

NATIONAL SYSTEM 

The Commission has determined that 
the existing operations of ASECC. NCC 
and SCC, which will be NSCC’s opera¬ 
tions during Phase I. and the planned 
operations of NSCC following implemen¬ 
tation of Phase II, as modified by the con¬ 
ditions to this order, have the capacity 
to achieve the Important statutory objec¬ 
tives of linking clearing and settlement 
systems, fostering cooperation and coor¬ 
dination among persons engaged in the 
clearance and settlement of securities 
transactions and facilitating the estab¬ 
lishment of a national system for the 
clearance and settlement of transactions 
in securities. The Commission’s deter¬ 
minations that NSCC has the capacity 
to make these substantia] contributions 
to the establishment of a national sys¬ 
tem are based on uncontroverted data, 
views and arguments submitted by 
NSCC. written views and arguments of 
brokers and dealers located both in and 
outside of New York City and the Com¬ 
mission's belief that the conditions im¬ 
posed by this order will counter the nega¬ 
tive consequences which might otherwise 
result from NSCC's establishment. w 

A number of registered clearing agen¬ 
cies located outside New York City ex¬ 
pressed concern that NSCC would 
discourage, rather than use its capacity 
to achieve, links between clearing and 
settlement systems and the establish¬ 
ment of a national system by engaging 
in delaying tactics, failing to cooperate 
with other registered clearing agencies 
and establishing prohibitive interface 
fees. * 1 * 

The first condition to which the Com¬ 
mission is subjecting NSCC s registration 
responds to those concerns by requiring 
NSCC to offer to establish full inter¬ 
faces with continuous netting systems 
and appropriate links with certain other 
clearing and settlement operations, with¬ 
out interface charges, before it may 
initiate Phase II operations (the "Free 
Interface Condition"). 1- In addition. 


w See. e.g.. Proceeding Transcript, supra 
note 104. at 0-15 (NSCC). NSCC memoran¬ 
dum. filed June 4. 1970. containing a narra¬ 
tive description of the proposed merger and 
NSCC’s responses to a variety of questions 
posed by the staff, and letters of Bachc Halsey 
Stuart Inc.. August 23. 1976. and Bos worth 
Sullivan A Company. Inc., August 20. 1976. 

**> See. e.g.. Proceeding Transcript, supra 
note 104. at 119-122 (8CCP), 151-164 (PSE) 
and 257 (MSB). 

:n A "fuU Interface” Is one through which 
any participant in either of the interfacing 
clearing corporations can move all ita tram- 
actions in issues eligible for comparison, 
clearing and settlement at both clearing cor¬ 
porations. 

“"The conditions to NSOC’n registration 
are set forth tinder "DETERMINATIONS. 
CONDITIONS AND DIRECTIVES infra , 


during Phase I, NSCC may not make any 
changes in the existing rules, operating 
procedures or facilities management 
agreements of NSCC or any of its op¬ 
erating divisions without prior Commis¬ 
sion approval. As a result of the Free 
Interface Condition, NSCC will not be 
able to offer services other than those 
offered presently by Its operating divi¬ 
sions until each of the clearing corpo¬ 
rations which must establish links with 
NSCC in order to provide the accounting 
and settlement component of one ac¬ 
count processing** has. in the judgment 
of the Commission, completed or had an 
adequate opportunity to complete ar¬ 
rangements with NSCC necessary to en¬ 
able it to provide services comparable 
to those which NSCC Intends to provide. 

Also the Commission is directing NSCC 
to establish coordinating groups to iden¬ 
tify and resolve any matters which are 
delaying completion of linking. Moreover, 
if there are delays in achieving the im¬ 
plementation of Phase n operations, the 
Commission would consider taking steps 
to suspend or revoke NSCC’s registration 
and to explore other approaches to 
facilitating the prompt establishment of 
a national clearing and settlement 
system. 

Assuming satisfaction of the condi¬ 
tions imposed in connection with NSCC’s 
registration, the Commission believes 
that NSCC will further the linking of 
clearing systems and the establishment 
of a national system. In particular, 
through tlie expansion of the ASECC- 
SCC Regional Interface Operation 
T RIO") developed by SIAC, NSCC will 
have in place by the start of Phase II 
clearing interfaces for OTC and listed 
transactions with each of MCC, POC and 
SCCP and appropriate links with BSECC 
and TADDC. By providing interfaces 
without interface charges, 1 * the Initia¬ 
tion of Phase IJ integrated operations 
will facilitate the establishment of a 
national clearing and settlement system 
of interfaced entities In which brokers 
and dealers will be able to choose the 
marketplace for a transaction on the 
basis of the best price obtainable and 
brokers and dealers, banks and other 


133 See dlAcueaion of one account processing 
under '‘Characteristics of a National System" 
supra. 

124 While the absence of interface charges 
will have the effect of spreading the costa 
of Interfaces among all participants In a 
clearing corporation, the Commission be¬ 
lieves it Is appropriate for all clearing cor¬ 
poration participants to defray the costs 
of the national system’s Interface network. 
Current trading practices obligate the sell¬ 
ing side of a transaction to make delivery 
to the buying side of the transaction. Once 
Interfaces are In place, a party to a transac¬ 
tion effected on an exchange or through use 
of an OTC trading mechanism usually wUl 
not know the location at which the other 
party to the transaction has elected to clear 
and settle securities transactions As a result, 
all parties to exchange and OTC transactions 
would have an equal likelihood of entering 
Into sale transactions which would occasion 
the use of Interfaces. 


financial institutions 1 * will be able to 
process the transaction through the 
clearing corporation of their choice - 

NCC’s operation includes in it* book 
entry system approximately 10.300 is¬ 
sues, including issues listed on exchanges 
and issues traded only OTC. The A8ECC 
and SCC book entry systems do not in¬ 
clude Issues which are not listed on an ex¬ 
change. At present, NCC clears only OTC 
transaction and. although through ex¬ 
isting interfaces ASECC and SCC clear 
some transactions in issues listed on ex¬ 
changes other than the Amex and NYSE, 
csentially, ASECC clears only transac¬ 
tions in Amex-listed issues and SCC 
clears only transactions in NYSE-listed 
issues. As a result, brokers and dealers 
with Amex, NYSE and OTC transactions 
to clear and settle must currently par¬ 
ticipate in all three entitles, either 
directly or through a correspondent, IX 
the multiple clearing corporation par¬ 
ticipation is direct, after January 2. 1977. 
the broker or dealer may be required to 
deliver securities of the same issue to, or 
receive them from, more than one clear¬ 
ing corporation on a given settlement 
day and, in some cases, may have to make 
multiple securities settlements which 
would be offsetting (and therefore would 
not have required separate settlements > 
If they had been made with or through 
a single clearing corporation.^ Also, as 
a result of multiple clearing corporation 
membership, a broker or dealer could be 
required to make multiple daily money 
settlements which would offset each other 
if they could be made through one clear¬ 
ing corporation. 1 * The Commission be¬ 
lieves the Act calls for a national system 
which provides one daily securities settle¬ 
ment per Issue and one daily money 
settlement. 1 * 

Under the Phase II operations, NSCC 
would include in its book entry system 
all issues currently included in the 
ASECC. NCC and SCC book entry sys- 


«» NSCC would provide for participation 
by qualified broken*, dealer* and financial 
Institution*: tee subparagraph 17A<b)(3) 

i B) of the Act. 

See Characteristics of a National Sys¬ 
tem” tuvra. 

'** On December 19. 1975, the Commission 
adopted Rule I9c-1 under the Act. Pursuant 
to that Rule, after January 2. 1977. exchange 
rule* may not prevent exchange member*, 
acting as agents, from effecting transactions 
In Hated securities on other exchanges or 
OTC. with a third market maker or non- 
member block positioner. Securities Exchange 
Act Release No. 11942 (December 19, 1975) 41 
PR 4507 (January 30. 1976). Accordingly, 
after January 2, 1977. a broker or dealer 
which, during the course of a trading day, 
executes sales of 1.000 shares of X Company 
on the NYSE and executes purchases of 1.000 
shares of X Company OTC with third market 
makers may have two settling positions In X 
Company shares, one at SCC and one at NCC. 

29 Under existing arrangements partici¬ 
pants In ASECC and SCO may make one 
dally money (settlement for obligations to the 
two clearing corporations. 

*» See discussion under "Characteristics of 
a National System" supra: see altc subpara¬ 
graphs l7A(a) (I) (A), <C) and (D) of the 
Act. 
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terns and would olear all transactions 
currently cleared by A8E9CC, NCC and 
SCO. 1 * Accordingly, through NSCC, 
former ASECC, NCC and 8CC partici¬ 
pants would have one daily settling posi¬ 
tion In each issue cleared and one daily 
money settlement. 

Neither A8BCC. nor NCC nor SCC 
provides its participants with the ability 
to compare through the clearing cor¬ 
poration transactions other than those 
effected in the marketplaces for which 
the clearing corporation performs the 
comparison function. Consequently, par¬ 
ticipants In ASECC. NCC and SCC cur¬ 
rently must maintain an ability to per¬ 
form a separate daily comparison with 
each of the three clearing corporations. 
In a national system, a participant 
should be able to compare all its transac¬ 
tions through a single clearing and set¬ 
tlement entity. 1 " 

Beginning with Phase II of NSCC’s 
plan. NSCC participants located in New 
York City would be able to effect trade 
comparison through N8CC for Amex. 
NYSE and OTC transactions. The sec¬ 
ond condition to NSCC’s registration 
<tlie “Remote Comparison Condition") 
requires NSCC. by the beginning of 
Phase II. to provide the same compari¬ 
son capability through the NSCC branch 
network and. at cost, to provide facili¬ 
ties through which NSCC participants 
located outside New York City and par¬ 
ticipants in other clearing corporations, 
wherever located, will be able to com¬ 
pare Amex. NYSE and OTC transactions 
eligible for comparison by NSCC.' 

The combination of accounting and 
settlement functions for Amex, NYSE 
and OTC transactions which would 
occur in Phase II and the availability in 
Phase n of comparison for Amex. NYSE 
and OTC transactions through NSCC 
would provide for N8CC participants the 
benefits of one account processing for 
the bulk or their securities transactions. 
The Commission believes that by pro¬ 
viding one account processing for Amex. 
NYSE and OTC transactions NSCC’s 
Phase II operations would provide the 
most important element of a national 
system 

ASECC and SCC currently operate a 
common envelope delivery system and 
NCC currently operates its own envelope 


The NCC depository-equivalent free ac¬ 
count currently include* most iocuet In¬ 
cluded ln.*ec\irtUea depositories and existing 
Interface* between SCC and MCC. PCC and 
SCCP permit transaction* In la*uc* Hated on 
tho*e exchange* to t»e accounted for and 
settled through SCC 

See dUcuaslon under ’Characteristic* of 
a National System" supra. 

! J The second conditions to NSCC'a regis¬ 
tration t* set forth under “Determinations. 
Conditions and Directive*" infra . Through 
participation in N8 CC. a competing clear¬ 
ing corporation presumably would be able 
to effect comparison as agent for it* par¬ 
ticipants. 

*» See discussion of one account process¬ 
ing under * Characteristic* of a National 
System” tvpra; see also subparagraphs 17A 
(a)(1)(A). (C) and (D) of the Act. 


delivery system. Because the two systems 
have different although overlapping 
membership, many brokers and dealers 
belong to both systems in order to com¬ 
plete deliveries to other brokers and 
dealers. In Phase II. NSCC would provide 
a single envelope settlement system serv ¬ 
icing all existing ASECC. NCC and SCC 
envelope routes. Also, the ability to use 
a single envelope system at NSCC would 
permit NSCC participants to combine 
their daily envelope system and book 
entry* system money settlements." 4 

Because DTC docs not accept many 
OTC issues for deposit, participants In 
ASECC and SCC currently are required 
to maintain these OTC securities either 
outside the book entry environment or in 
another depository. NCC participants 
may maintain virtually all listed equity 
issues and many OTC equity issues in 
NCC’s depositon-equivalent free posi¬ 
tion. By the beginning of Phase n. 
participants in NSCC will be able to 
maintain on deposit in a book entry en¬ 
vironment all issues currently included in 
the ASECC, NCC and SCC book entry 
systems. Accordingly, consistent with the 
capabilities which the Commission be¬ 
lieves a clearing entity participating in 
the national system should have. NSCC 
would enable Its participants to deliver 
securities to. and receive securities from. 
NSCC and other participants nnd clear¬ 
ing corporations by book entry and to 
take advantage of the other functions 
which may be performed by book entry.' k 

At present, participants in ASECC and 
SCC are able to achieve sameday turn¬ 
around of Amex and NYSE listed issues 
on both the clearing and depository 
levels. Tile same ability is not available 
in NCC and consequently is not available 
at all for the OTC issues which are 
cleared only by NCC In Phase n. NSCC 
would make available same-day turn¬ 
around at the clearing nnd depository 
levels for Amex. NYSE. OTC and other 
listed transactions. By permitting rapid 
redellvery of OTC issues. Phase II opera¬ 
tions would both alleviate delays which 
have arisen in the past due to the un¬ 
availability of certificate inventory for 
OTC issues and provide a significant 
component of a national system.*" 

COMrETmVK CONSIDERATIONS 

Effects on competition among brokers 
and dealers. Brokers and dealers located 
outside major financial centers have in¬ 
curred higher costs in relating to and 
comparing, clearing and settling trans¬ 
actions through clearing corporations 
located in those centers than brokers and 
dealers located in the major financial 
centers.' The difference in those costs 


*»• Ju*imention, xupra note 113. Exhibit n 
at 10-11. 10-19 

^See discussion of "Characteristic* of a 
National System" tupra; see aho subpara¬ 
graphs 17A(a) ill (A), (C) and ID) of the 
Act. 

l " See discussion under “The Paperwork 
Crisis" and under 'Characteristic* of a Na¬ 
tional System" rupra . 

** The component* of those costs are draft¬ 
ing charge*. Interest expense, messenger fees, 
correspondent fees and direct clearing fee*. 


has been particularly evident in New 
York City because of its importance as a 
financial center and because of the high 
cost to a broker or dealer located outside 
New York City of comparing, clearing 
and settling Amex and NYSE transac¬ 
tions through ASECC and SCC.” 
Through the planned expansion and up¬ 
grading of the existing NCC branch net¬ 
work and NSCC’s proposed policy of 
charging the same fees for transactions 
compared, cleared and settled through 
the branch network as for transactions 
compared, cleared and settled in New 
York City '“geographic price mutualiza¬ 
tion" i NSCC promises to make available 
to brokers and dealers located outside 
New York City the full range of process¬ 
ing operations currently available to 
brokers and dealers located in New York 
City at the same fees paid by New York 
City* brokers and dealers.”* 

A number of NSCC’s potential clearing 
corporation competitors and the United 
States Department of Justice expressed 
the view that NSCC’s activities should be 
restricted to New York City, either in¬ 
definitely or for a fixed period, in order 
to protect clearing corporations operat¬ 
ing outside New York City from the dan¬ 
gers of competition with NSCC. 14 * The 
Commission has concluded, for the rea¬ 
sons discussed under “Competition 
Among Clearing Agencies/* that NSCC's 
operation of the branch network‘subject 
to the conditions contained in this order 
would not adversely affect competition 
among clearing agencies. Even if the 
Commission had not reached that con¬ 
clusion. however, the Commission 
believes that the encouragement of com¬ 
petition among brokers and dealers is a 
paramount concern of the Act and rep¬ 
resents a direct benefit for the investing 
public. 

The effects of competition among 
brokers and dealers are reflected in serv¬ 
ices provided to, and commissions 
charged, individual and Institutional 
customers. While the levels of those serv¬ 
ices and commissions are affected by 
clearing and settlement fees, they con¬ 
stitute a relatively small component of 
the services individual customers receive 
and the commissions individual and in¬ 
stitutional customers pay. The levels of 
those services and commissions tend to 
be affected more significantly and more 
directly by competition among brokers 
and dealers. Accordingly, although the 
maintenance of competition among 
clearing agencies is an important statu¬ 
tory objective, when balanced against 


'"Sec. e.g. t Proceeding Tmimcrlpt tupra 
note 104, at 37 (NSCC I. 343-350 (Legg 
M&.vou), letters of Wayne Hummrr A Co. 
June 11. 1976. and Roblmon-Huinphrcy Co., 
Inc., June 17. 1076. 

*• Proceeding Transcript, supra note 104. at 
436 (NSOCl. See also letters of Prescott, Ball 
A Turben, Juue 10, 1070. and Wayne Hummer 
A Co., June 11, 1070. 

’** See. e.g.. Proceeding Transcript, tupra 
note 104. at 100-194 (BSBCG), letter* of 
SCCP. July 23. 1970. C. A Mathews A Co. 
July 2. 1070. anil United State* Department 
of Justice, July 23. 1076, and November 10. 
1970 
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live facilitation ol competition among 
brokers and dealers, clearing agency 
competition must give way to the public 
interest in maintaining the form of com¬ 
petition which most directly influences 
the levels of services received and com¬ 
missions paid by individual and institu¬ 
tional customers. 

Based on the information developed 
during the proceedings and the Commis¬ 
sion’s experience in regulating clearing 
agencies and brokers and dealers, the 
Commission believes that by narrowing 
the difference between the clearing and 
settlement costs of brokers and dealers 
located outside New York City and the 
co6ts of brokers and dealers located In 
New York City. Phase II operations 
will significantly facilitate competition 
among brokers and dealers. 14 ’ According¬ 
ly. the Commission has concluded that 
Phase II operations provide a compre¬ 
hensive and practicable plan by a major 
segment of the securities industry for 
establishing a setting in which compe¬ 
tition among brokers and dealers will be 
able to occur. 

Effects on competition among clearing 
agencies . During the proceedings, con¬ 
flicting claims were made concerning the 
effect which NSCC’s registration would 
have on competition among clearing cor¬ 
porations and securities depositories both 
during the interim between the grant of 
NSCC’s registration and the implemen¬ 
tation of Phase II and following Imple¬ 
mentation of Phase II. 

Implicit in the views and arguments 
pertaining to the adverse effects of 
NSCC’s registration during the interim 
was the concern that the registration’s 
possible anticompetitive effects could not 
be reversed if. as a result of NSCC’s fail¬ 
ure to satisfy the conditions, its registra¬ 
tion ceased to be effective. Concern was 
expressed also that N8CC would obtain 
a competitive advantage over other clear¬ 
ing corporations during the interim by 
offering to provide prospective NSCC 
participants the advantages of one ac¬ 
count processing at the start of Phase n 
operations while suggesting that compet¬ 
ing clearing corporations would be un¬ 
able to offer comparable services or to 
offer them as soon as NSCC.* 4 ' The Com¬ 
mission believes that the potential for 
implementation of Phase II operations to 
achieve the objectives of the Act, includ¬ 
ing making possible the early establish¬ 
ment of a national system and fee Hi- 


M » While one commenUrr on the Commis¬ 
sion *• proposed conditions implied that 
NSCCTs proposed geographer price mutuali¬ 
sation would artificially restrict competition 
with NSCC 4 * branch network by correspond¬ 
ent brokers and dealers, the Commission be¬ 
lieves It Is not inappropriate that services 
which bare developed in the absence of a 
national system, be curtailed or modified In 
the processing environment which a national 
system will footer. Set letter of Pershing Sc 
Co., Inc.. November 19. 1970. 

“'See. eg.. Proceeding Transcript, supra 
note 104. at 168-199 (BSECC). and July 29. 
1076, letter of United States Department of 
Justice 


tating competition among brokers and 
dealers,* 4 * outweighs any possible effects 
which NSCC’s registration may have on 
competition during the interim preceding 
implementation of Phase II. 

Currently, ASECC, NCC and SCC do 
not compete for accounting and settle¬ 
ment business.* 44 The Commission recog¬ 
nizes that competition between ASECC- 
SCC and NCC for the accounting and 
settlement business of brokers and deal¬ 
ers located In New York City could occur 
if ASECC and SCC were to combine their 
operations, offer clearance and settle¬ 
ment for OTC transactions and establish 
a full interface with NCC. If A8ECC- 
SCC were to establish a branch network 
comparable to NCC’s, ASECC-SCC and 
NCC presumably would compete for the 
business of brokers and dealers located 
outside New York City. 

A8EC-8C and NC memberships,’ 4 * cou¬ 
pled with the NASD’s belief that NCC 
could not compete successfully with 
ASECC-SCC.”* suggest that, regardless 
of the theoretical possibility of competi¬ 
tion between ASECC-SCC and NCC. NCC 
might choose not to compete. Assuming 
competition would occur, however, it 
would merely be delayed during the in¬ 
terim preceding implementation of 
Phase n while A8ECC. NCC and SCC 
devise a definitive plan to combine their 
systems. During that interim, the Com¬ 
mission will monitor the impact of 
NSCC’s registration on brokers and 
dealers and clearing agencies and. pur¬ 
suant to the conditions to NSCC’s reg¬ 
istration contained in this order, will re¬ 
view each step NSCC takes toward im¬ 
plementing Phase n. If Phase n docs 
not come to pass as planned, the Com¬ 
mission will consider revoking NSCC’s 
registration. Undoing the limited com¬ 
bination which would be effected during 
Phase I by NSCC’s registration would 
not be without difficulty, and would delay 
briefly the realization of any potential 
which exists for competition between 
ASECC-SCC and NCC. However, the 
requirement that Phase II operations 
not be initiated until the conditions ore 
satisfied Is Intended to insure that no 
irreversible steps are taken before the 
installation of mechanisms which the 
Commission believes will prevent Phase 
II operations from imposing unnecessary 
or Inappropriate burdens on competition. 
And the Commission’s monitoring will 
ensure that exploration of possible alter¬ 


•** Bee diBCuroJoti under "EJTecu on Com¬ 
petition Among Brokers and Dealers’* supra. 

•♦See discussion under ’‘Capacity to 
Achlevo the Linking of Clearing ami Settle¬ 
ment Systems and Facilitate the Establish¬ 
ment or a National System" supra. 

**Aa of the date of N8CC’a application 
there won a 100 percent membership overlap 
between ASKCC and 8CC. and 69 percent of 
NCC’u members, accounting for 82 percent 
of 1U volume, were ASECC-SCC members. 
NSCC memorandum, filed June 4. 1970. con¬ 
taining a narrative description of N8CCV 
plana and response* to questions of the Com¬ 
mission’s staff, p. 9. 

‘••Proceeding Transcript supra not* 104. 
at 00. 08-90 (NASD) 


natives ouch ms competition between 
ASECC-SCC and NCC will not be delayed 
unduly by an Inappropriate prolongation 
of Phase I. 

The conditions to NSCC’s registration 
contained in thi^ order arc intended to 
ensure, among other things, that NSCC 
will not prevent competing clearing cor¬ 
porations which must interact and coop¬ 
erate with it from providing, contempo¬ 
raneously with NSCC. services similar to 
those it will provide In Phase II. Even if 
the conditions themselves prove to be 
deficient in deterring NSCC from engag¬ 
ing in delaying tactics, Uie monitoring 
which the Commission Intends to carry 
out,’” coupled with its broad authority 
under the Act. shoifld ensure NSCC’s 
compliance with the spirit of the 1975 
Amendments. In view' of the conditions 
contained in this order and the Commis¬ 
sion’s expressed Intention to exercise its 
authority under the Act to ensure that 
NSCC does not make in appropriate use 
of its pivotal position, the Commission 
does not believe that, during the interim 
before implementation of Phase II. com¬ 
peting clearing corporations will be dis¬ 
advantaged in their efforts to market the 
kinds of services which NSCC intends to 
provide in Phase n. 

NSCC and supporters of its application 
maintained that if ASECC and SCC, 
using SIAC. and NCC. using BNCC or 
another processor, were permitted to 
clear and settle all securities transac¬ 
tions and compete with each other, the 
current eight-to-one clearing volume 
advantage which ASECC and SCC have 
over NCC would drive NCC out of busi¬ 
ness.* 44 In view of the supposed impos¬ 
sibility of effective competition between 
ASECC-SCC and NCC, NSCC and its 
supporters argued that establishment 
of NSCC would have no effect on po¬ 
tential competition between a combined 
ASECC-SCC operation and NCC.* 44 
Other clearing corporations and oppo¬ 
nents of NSCC's application maintained 
that NCC could compete successfully 
with ASECC-SCC and that, therefore, 
NSCC’s establishment would eliminate 
the possibility of competition among 
clearing corporations In New York 
City.* 44 

While there are serious questions 
whether successful competition between 
ASECC-SCC and NCC would be possible 


The GommUaton’H monitoring incju>urc* 
are dmertbed under "Implementatifui and 
Monitoring’' infra. 

'•“Gordon 8. Macklln, President of the 
NASD and Chairman of the Board of NCC, 
advlxed the Commloalon **|w|e are concerned 
that the reault of a complete interfacing 
with two clearing corporation* would mean 
that we would die." 8c* Proceeding Trans¬ 
cript. supra note 104. at 06. 8ee also Proceed¬ 
ing Transcript, supra note 104, at 233 (8TA) 
and 310 (SOD). 

“•See. eg., Proceeding Transcript. supra 
note 104, at 18-21. 497-408 (N8CC), and 00 
(NASD). 

‘••id. at 137 (SCCP), 166 (PSR). 384 (Je¬ 
rome Shuman of Georgetown University 
Law Center); letters of United 8tales De¬ 
partment of Justice, July 23 and November 
19. 1976. 
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and strong indications that It could occur 
only If NCC's competitive posture were 
bolstered by the Imposition of restric¬ 
tions delaying or prohibiting A8ECC- 
SCC from offering one account process¬ 
ing and offering Its services outside New 
York City,* the Commission does not 
have a sufficient factual basis to conclude 
that NCC could not compete Accord¬ 
ingly. the Commission has not assumed 
that NCC would be unable to survive in 
competition with ASECC-SCC and has 
recognized that approval of NSCC's ap¬ 
plication forecloses the potential for that 
competition. Having weighed the prob¬ 
able effects of that foreclosure against 
the benefits N8CC will provide through 
fostering competition among brokers and 
dealers.** providing cost savings'" and 
facilitating the establishment of a na¬ 
tional system with the capabilities en¬ 
visioned by the 1975 Amendments. 1 " the 
Commission has concluded that It Is es¬ 
sential. in this Instance, for tho potential 
competition between ASECC-SCC and 
NCC to be subordinated to the Act's 
other objections 

The Commission believes that a com¬ 
bination of the ASECC. NCC and SCC 
clearing volume and the NCC branch 
network Is necessary to moke available 
to brokers and dealers located outside 
New York City, at the earliest possible 
date, the processing advantages which 
N8CC will provtde in Phase n. The reve¬ 
nues generated by NSCC's New York City 
clearing volume coupled with NSCC’s In¬ 
tention to pursue a policy of geographic 
price mutualization* are likely to make 
possible the maintenance of an extensive 
branch network through which brokers 
and dealers located outside New York 
City will enjoy the efficiencies and econ¬ 
omies of one-account processing.'" book 
entry movement.*" same-day turn¬ 
around * * and lower per unit clearing 
fees.*" As discussed previously,* the 
Commission believes that the availability 
of those processing advantages will foster 
competition among brokers and dealers. 

Also, the existence of ASECC-SCC and 
NCC as separate entities would delay the 
attainment of important objectives of 
the Act by <i> creating unnecessary costs 
from the operation In New York City of 
two clearing systems with duplicate fa¬ 
cilities and administrative overhead. <!P 
impeding the linking of clearing systems 
by requiring other clearing agencies to 
establish interfaces with two clearing 


w See. e.g., June 15. 1976. Idler from the 
Commission's dell to BNCC and June 15. 
1970, response of BNCC. 

»* The Act, Section 17A(a) (2) 

** The Act. subparagraph 17A (a)(1)(D). 

** The Act. Section l7A(a)(2). 

Geographic price mutualization is dis¬ 
cussed under "Effects on Competition Among 
Brokers and Dealers" supra. 

«»8ee discussion under "Comparison. Ac¬ 
counting and Settlement'' supra 
soSee discussion under "Book Entry Clear¬ 
ing*’ supra. 

»Id. 

"»8ee discussion under "Cost Savings* 4 
supra. 

IB> Sec discussion under ' Effects on Compe¬ 
tition Among Brokers and Dealers" supra. 


systems, rather than one. and <1U> com¬ 
plicating reconciliation procedures and 
creating additional costs by requiring the 
establishment and operation of a hlgh- 
volume comparison and clearing inter¬ 
face between ASECC-SCC and NCC.** 

A number of clearing corporations and 
other common tors argued that N8CC*» 
policy of geographic price mutualization 
would adversely affect their competitive 
posture. They maintained that, coupled 
with the revenues NSCC would derive 
from Its large New York City -based 
clearing volume. NSCC's operation of the 
NCC branch network pursuant to a 
policy of geographic price mutualization 
would enable NSCC to offer He services 
through the network at prices below the 
cost of providing those services and. pos¬ 
sibly. below the lowest prices the compet ¬ 
ing clearing corporations could offer.* 
Those clearing corporations and the 
United States Department of Justice and 
others included suggestions that NSCC’s 
registration be conditioned on restriction 
of NSCC's operation to Now York City 
either indefinitely or for some fixed pe¬ 
riod following the grant of NSCC's reg¬ 
istration. 1 ''* This argument assumes that 
NSCC's large processing volume, coupled 
with geographic price mutualization, will 
enable NSCC to offer clearing services 
through the branch network at prices 
competing clearing corporations will be 
unable to meet. 

NSCC and supporters of its application 
maintained that NSCC should be free 
to pursue a policy of geographic price 
mutualization in order to enable NSCC 
participants located outside New York 
City to obtain NSCC's services on the 
same basis as participants located in New 
York City and to benefit from any lower 
unit costs which N8CC's volume will 
provide* They maintained also that 
through geographic price mutualization 
NSCC will be able to facilitate the estab¬ 
lishment of a national system by main¬ 
taining a more extensive branch network 
than would be possible under a non- 
mutualized pricing policy. As discussed 
previously, preclusion of NSCC from op¬ 
erating a branch network would deny 
these beneflits to brokers and dealers lo¬ 
cated outside New York City and would 
perpetuate the current disadvantages 
which brokers and dealers located out¬ 
side New York City experience through 
incurring higher clearing and settlement 


’••In subparagraph 17A(a)<1)(D) of the 
Act Congrcm find* that the Unking of all 
clearance and settlement facilities and the 
development of uniform standards and pro¬ 
cedures for clearance and settlement will 
reduce unnecessary cost* and Increase the 
protection of Investors. 

*>See. eg.. Proceeding Transcript, supra 
note 104, at 11*119. 131-133 (8CCP). 188 
(B8EOC). and July 23, 1976. and November 
19, 1976. letters of United State* Department 
of Justice. 

*»3ee. eg.. Proceeding Transcript, supra 
note 104. at 190-192 (BSE), and letters of 
C. A. Mathews A Co.. July 2. 1076. and United 
States Department of Justice, July 23. 1976. 

’••See eg.. Proceeding Transcript, supra 
note 104, at 38-39. 76. 436-437 (NSCC). 350- 
354 (Vt gg Mason). 


coats than brokers and dealers whose op* 
orations are located in New York City. 

The Commission believes that, by per¬ 
mitting competing clearing corporations 
to participate in the NSCC branch net¬ 
work by paying a proportionate share of 
the branches’ operating overhead.’*' the 
third condition (the "Common Branch 
Facility Condition") to NSCC's registra¬ 
tion will enable other clearing corpora¬ 
tions to comi>ete with NSCC in offering 
services to brokers and dealers located 
outside New* York City. 1 " Participation in 
branch facilities maintained by NSCC 
presumably would enable a competing 
clearing corporation to do business in 
location* at which its own clearing vol¬ 
ume would not justify the maintenance 
of a separate branch facility. At the same 
time. NSCC’s operation of the network 
would ensure that brokers and dealers lo¬ 
cated outside New York City for whose 
business other clearing corporations 
might not attempt to compete would re¬ 
ceive the benefits which participation in 
NSCC wall provide. Restricting NSCC’s 
activities could deprivo brokers and deal¬ 
ers located outside New York City of the 
benefits of Phase II operations and. by. 
in effect, geographically allocating clear¬ 
ing and settlement territories, would de¬ 
prive brokers and dealers of the benefits 
of dealing with competing clearing cor¬ 
porations. The Commission believes, 
therefore, that restriction of NSCC’s op¬ 
erations to New York City would elimi¬ 
nate one of the moat important benefits 
promised by NSCC's Phase II operations, 
would be inconsistent with the establish¬ 
ment of a national system and would re¬ 
tard the development of competition 
among brokers and dealers and clearing 
agencies. 

Several clearing corporations argued 
that NSCC could obtain a competitive 
advantage by charging interface fees, or 
fee* which act as Interface fees, designed 
to encourage brokers and dealers located 


- The coat of establishing a link between 
at) NSCC branch faculty and another regis¬ 
tered clearing corporation would be borne by 
the registered clearing corporation. Of course, 
since no clearing corporation would be ob¬ 
ligated to use any given facility, any clear¬ 
ing corporation which believed that NSCC’ft 
provision of services was Inadequate could 
establish It* own facility. Moreover, while 
NSCC could determine to discontinue a 
branch facility, NSCC could not re-open the 
facility without providing access to other reg¬ 
istered clearing agencies. 

**• In commenting on tho "Co mm on Branch 
Facility Condition." clearing corporations 
which would be competitors of NSCC ex¬ 
pressed concern that NSCC's management of 
the facilities might result In discrimination 
in favor of NSCC in tho operation of those 
facilities Tho measures the Commission is 
taking in Implementing and monitoring this 
order and the directive to NSCC to establish 
coordinating groups in connection with tho 
implementation of interfaces and branch fa¬ 
cilities are Intended to reduce the likelihood 
of any such abrnc and Us durtaion should it 
arise. Tho third condition to NSCC* regis¬ 
tration and the directive for tho establish¬ 
ment of coordinating group* are net forth 
under "Determinations. Conditions and Di¬ 
rectives" Infra. 
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outside New York City to use ttie NSCC 
network rather than another clearing 
corporation. 1 " If not restricted, they 
maintained, NSCC theoretically could In¬ 
duce a broker or dealer located outside 
New York City with large transaction 
volumes on the Amex or the NYSE to use 
NSOC’a branch network by forcing a 
choice between (1) moving Amex and 
NYSE transactions compared by NSCC 
to competing clearing corporations 
through interfaces and paying an Inter¬ 
face charge or (li) clearing and settling 
the transactions through the branch net¬ 
work without an interface charge. They 
believe a broker or dealer confronted 
with that choice would perceive any In¬ 
terface charge imposed by NSCC as an 
additional cost of clearing Amex and 
NY8E transactions through a compet¬ 
ing clearing corporation Accordingly, 
depending on the level of the Interface 
fee, the competing clearing corporation'6 
other costs and the geographically mu¬ 
tual bed price of NSCC's services through 
its branch network, N8CC*s interface 
charges could raise the cost of using an¬ 
other clearing corporation to clear and 
settle Amex and NYSE transactions to a 
level at which NSCC's branch network, 
or a correspondent relationship, would be 
the only realistic alternatives for bro¬ 
kers and dealers with substantial Amex 
and NYSE volume. 

The Free Interface Condition to 
NSCC's registration is intended to meet 
this concern. By requiring NSCC to offer 
to establish Interfaces with competing 
clearing corporations under which nei¬ 
ther they nor NSCC can charge an inter¬ 
face fee, the Free Interface Condition 


m If ini Interface charge were imposed on 
movements from NSCC, a participant in an¬ 
other clearing corporation would have to pay 
NSOC’s comparison charge, on Interface 
charge and the other clearing corporation's 
accounting and settlement charge In order 
to compare, clear and settle a transaction. 
The same broker or dealer using NSCC's 
regional network would have to pay NSCC's 
comparison charge. NSCC's accounting and 
settlement charge and, assuming the cost of 
operating the network were not geograph¬ 
ically mutualized, an additional charge for 
network operations and communications. 
Since It la NSCC 'a intention to engage In 
geographic price mutualisation of the operat¬ 
ing cost of the regional network, a broker or 
dealer using the regional network will pay 
the same comparison, accounting and settle¬ 
ment charge as a broker or dealer located In 
New York. If NSCC imposes an Interface 
charge whose effect Is to make the combined 
chargea paid by a broker or denier of moving 
compared trades, from NSCC through an 
Interface with another clearing corporation 
higher than the charges of morlng compared 
trades through NSCC’s branch network, the 
broker or dealer could be compelled to use 
the branch network. Similarly. NSCC par¬ 
ticipants which send compared trades to an¬ 
other clearing corporation for accounting 
and settlement would pay a bidden interface 
lee U NSCC Imposed an Inflated comparison 
charge defraying part of the cost of NSOCa 
accounting and settlement function and 
charged NSCC participants leas than coat for 
performing the accounting and settlement 
function 


would enable competing clearing corpo¬ 
rations to restrict NSCC from using 
Interface fees to obtain a competitive 
advantage.*" Moreover, through its re¬ 
view of the fees of registered clearing 
corporations pursuant to Rule 19b-4 un¬ 
der the Act. 17 CFTt 240.19b-4, and the 
program the Commission will implement 
to monitor the effect of NSCC's estab¬ 
lishment,'" the Commission believes it 
will be able to identify and evaluate the 
effects of NSCC's pricing policies on com¬ 
petition among clearing agencies and 
brokers and dealers. If. as a result of its 
monitoring and evaluation, the Commis¬ 
sion determines that, notwithstanding 
the conditions imposed on NSCC’s regis¬ 
tration. NSCC's pricing policies are 
having unanticipated or inappropriate 
effects, the Commission will be able at 
that time to use its authority under the 
Act. Including the authorly to rescind or 
modify this order for non-compliance 
with its conditions, to take whatever 
remedial measures may be appropriate 
to carry out its objectives.*" 

As a result of ltd analysis of NSCCs 
application, the Commission was con¬ 
cerned that, if retriatcred without condi¬ 
tions. NSCC would discourage brokers 
and dealers located outside New York 
City from using other clearing corpora¬ 
tions by denying brokers and dealers the 
ability, as a practical matter, to effect 
comparison of Amex and NYSE transac¬ 
tions other than through the NSCC 
branch network, an NSCC equivalent of 
SCO’s direct clearing or a correspondent 
broker or dealer participating In 


"The leriDD and arrangement?, punmant 
to which registered clearing age uric* not 
mentioned specifically In thin order will he 
able to participate In or Interface with NSCC 
during the Interim preceding Initiation of 
Phare II operations and thereafter would be 
subject to the requirement* of the Act, In¬ 
cluding those of subparagraphs 17A(b)(3) 
(B) and <P) which, among other things, re¬ 
quire that the rules of registered clearing 
agencies permit participation by other regis¬ 
tered clearing agencies, not permit unfair 
discrimination in the admission of par¬ 
ticipants or among participants in the use 
of the clearing agency's facilities, foster co¬ 
operation among persona engaged In the 
clearance and settlement of securities trans¬ 
actions and remove Impediments to attain¬ 
ment of a national clearing system. 

"■ The Commission‘rj monitoring program la 
discussed under “’Implementation and Moni¬ 
toring" infra. 

m The arrangements between Interfacing 
clearing corporations contemplated by the 
Freo Interface Condition would not preclude 
NSCC or another Interfacing clearing corpo¬ 
ration from charging trade recording or com¬ 
parison fees or from charging the costs of 
Interface operations to other clearing opera¬ 
tion* In ways which do not have the effect 
of establishing an Interface fee. The Com¬ 
mission recognises that a policy disfavoring 
interface charges may be Inappropriate for 
interfaces between entities other than clear¬ 
ing corporations, and for certain links be¬ 
tween clearing corporations and entitles per¬ 
forming operations other than comparison 
and accounting and may prove inappropriate 
for Uis Interfaces and links affected by the 
Free Interface Condition. 


NSCC. m The Remote Comparison Con¬ 
dition attempts to obviate this concern 
by requiring N8CC to provide, at co«t. 
efficient facilities through which a bro¬ 
ker or dealer can, either directly or 
through an agent. Including a registered 
clearing corporation, compare Amex. 
NYSE and OTC transactions eligible for 
comparison at NSCC. m 
The Free Interface Condition and the 
Remote Comparison Condition are in¬ 
tended also to play a critical role in un¬ 
doing operational relationships which in 
the past have impeded competition 
among brokers and dealers and clearing 
corporations. Currently, brokers and 
dealers are unable to compare Amex and 
NY8E transactions other than by par¬ 
ticipating in ASECC and 6CC through an 
office maintained in New York City or 
through SCC’s direct clearing service or 
by using a correspondent broker or 
dealer. Compared transactions can be 
transmitted to other clearing corpora¬ 
tions for accounting and settlement, but 
ASECC and 8CC charge the same fee for 
comparing a transaction and transmit¬ 
ting It through an interface as for com¬ 
paring a transaction and accounting for 
and settling it in A8ECC or SCC. Conse¬ 
quently, a broker or dealer which trans¬ 
mits an Amex or NYSE transaction 
through an interface pays both the 
standard comparison, accounting and 
settlement charge which would be pay¬ 
able for a transaction retained by ASECC 
and SCC and the accounting and settle¬ 
ment charge of the clearing corporation 


m For example, even though on NSCC par- 
tlcloanl could dear and settle Amex. M8E r 
NYSE and OTC transactions through NSCC. 
the participant could compare only NY8K. 
Amex and OTC transactions through N8CO 
and would have to maintain a separate pres¬ 
ence at. or communion Hons with. MOO In 
order to comoere M8E transaction*. Con- 
versely. a participant In MCC would be able 
to clear and settle Amex. MSE. NYSK and 
OTC trades through MCC but would have to 
maintain a separate presence at. or com¬ 
munications with NSCC for the comparison 
of Amex and NYSK transactions. Because for 
most brokers and dealers regional exchange 
volume Is a relatively small percentage of 
their total transactions and because the re¬ 
gional exchanges use a "floor derived" or 
"locked-In" trade procedure which stream- 
linen the comparison function, the Inability 
of an NSCC participant to compare MCC 
transactions through NSCC probably would 
not be sufficiently serious to require main¬ 
tenance of a presence In Chicago.. On the 
other hand. In order to compare transactions 
on the Amex and NYSK which, because of 
high transaction volume, have not Imple¬ 
mented "locked-In'* trade procedures, a par¬ 
ticipant In MCC probably would be required 
to maintain a presence in New York or to 
use a correspondent or direct clearing In 
such a case It seems likely that the broker 
or dealer would either direct Its comparison, 
clearing and settlement flow to N8CC or have 
a correspondent perform all its comparison, 
clearing and settlement functions. 

"’The standards for determining cost pur¬ 
suant to the second condition to N8CC*» 
registration would be developed during the 
Interim before Implementation of Phase n 
in conjunction with the Commission’s moni¬ 
toring of clearing agency costs and revenues 
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to which the transaction is transmitted. 
Together, the costs of maintaining an 
office In New York City or making other 
arrangements necessary to ©fleet com¬ 
parison and the added cost of an inter¬ 
face fee make it virtually impossible for 
a broker or dealer located outside New 
York City which does a substantial Amex 
and NYSE business to avoid either be¬ 
longing to ASECC and 8CC (and using 
SCC's direct clearing service or main¬ 
taining an office in New York City) or 
using a correspondent broker or dealer 
for comparing, clearing and settling 
Aincx and NYSE transactions 
The combined effect of existing Amex. 
ASECC, NYSE and SCC rules, procedures 
and restrictive operational links, which 
are not unique to those entities, lias been 
to impede competition between brokers 
and dealers located outside major finan¬ 
cial centers and brokers and dealers lo¬ 
cated in those centers and virtually to 
preclude competition between clearing 
corporations for the business of clear¬ 
ing and settling transactions compared 
by other clearing corporations. Those ef¬ 
fects have been particularly pronounced 
in the case of transactions executed on 
the Amex and the NYSE, the two securi¬ 
ties markets with the highest trading 
volume. In conjunction with the Com¬ 
mission's ongoing review' of the rules of 
clearing agencies ,T ' and securities mar¬ 
kets in connection with the Commission's 
implementation of the 1075 Amend¬ 
ments.''' including the rules of NSCC and 
the Amex. NY8E and NASD, imposition 
of the Free Interface and Remote Com¬ 
parison Conditions will sever the re¬ 
strictive operational links which in the 
past liave impeded competition among 
registered clearing agencies and among 
brokers and dealers and will enable 
brokers and dealers to effect one account 
processing, including processing of Amex 
and NYSE transactions, through another 
clearing corporation, a correspondent 


m g et discussion of thp CommiwdOtTs cur- 
rout program for the rogmtration of clearing 
agencies* tinder “Statutory DtHarminattona to 
be Made in Connection with N8CC a Regis¬ 
tration' supra In connection with that pro¬ 
gram. the Commtealon will he Becking to in¬ 
sure that the rule* of registered clearing 
agencleft permit appropriate interfacing and 
participation by other registered clearing 
agencies and do not discriminate among reg¬ 
istered clearing agencies or otherwise impede 
competition among registered cleartng agen¬ 
cies. 

'“Section 31(b) of the 1975 Amendment* 
provides a statutory mechanlam for the Com¬ 
mission to review the rules or national securi¬ 
ties exchanges and registered securities as¬ 
sociations for compUanoo with the Act. On 
December 1, 1976. pursuant to that subsec¬ 
tion. the Commission mailed letter** to the 
exchanges and the NASO notifying them 
that, and specifying the respect in which, 
certain of their mien may not be in compli¬ 
ance with the Act Among the rules cited in 
the Commission's letters were approximately 
160 rules pertaining to securities processing, 
many of which concerned restrictive opera¬ 
tional links between securities market* and 
their securities processing subsidiaries Se¬ 
curities Exchange Act Rolease No. 13027 < De¬ 
cember 1. 1976) 41 PR 53667 (December 7. 
1976). 


broker or dealer, or the NSCC branch 
network. 

The fourth condition to NSCC’s regis¬ 
tration (the "OTC Comparison Condi¬ 
tion") require© NSCC to make its com¬ 
puter programs for the performance of 
OTC comparison available upon request 
to any registered clearing agency prior 
to the start of Phase II operations in or¬ 
der to perform comparison of OTC trans¬ 
actions between its participants/^ The 
OTC Comparison Condition provides also 
that comparison of all OTC transactions 
between participants in two different 
clearing agencies will be performed by 
a single clearing agency free of charge 
to other dealing agencies *' 

The Commission believes that the ef¬ 
fect of NSCCs registration on competi¬ 
tion among securities depositories will be 
similar to its effect on competition among 
clearing corporations. 

Securities depositories provide services 
related integrally to clearing corporation 
operations and custodial and book entry' 
delivery services used by banks and other 
financial institutions which do not par¬ 
ticipate in clearing corporations. Accord¬ 
ingly, the effect of NSCC s registration on 
securities depositories Is limited to those 
depository’ services, such as the ability to 
effect securities settlements with clearing 
corporations by automatic book entry 
movement, which enable or facilitate 
participation in the clearing corpora¬ 
tions. Currently, both MSTC and PSDTC 
are linked Integrally to the clearing op¬ 
erations of MCC and POC in much the 
same way as DTC will be linked to NSCC. 
and SCCP's depository and NESDTC 
currently are operationally dependent on 
SCCP and BSECC. To the extent that the 
relationship of those depositories and 
clearing corporations would affect the 
depositories' competitive posture, the 
Commission believes that the depositories, 
would experience the same effects from 
NSCCs registration as their related 
clearing corporations, which the Com¬ 
mission believes will be able to compete 
with each other and with NSCC more 
effectively than they have competed with 
ASECC and SCC to the past Also, the 
Free Interface Condition is designed to 
preserve TADDC's competitive position 
and the processing efficiencies provided 
by its existing relationship with NCC. 

In response to expressions of concern 
that NSCC’s registration would have ad¬ 
verse effects on competition among clear¬ 
ing agencies and in order to address con¬ 
cerns identified through the Commis¬ 
sion’s analysis of NSCC’s application and 
facilitate the establishment of a national 
system, the Commission has imposed four 


m xh# OTC Comparison Condition contain - 
plates that registered clearing agenda* w hich 
do not elect to perform comparison for OTC 
transactions between their participant* will 
contract with another registered clearing 
agency for performance of the function at a 
price determined by negotiation between the 
parties The condition contemplates aloo that 
NSCC will provide relevant documentation 
and error maintenance information 

The OTC Comparison Condition Is set 
forth under 'Determinations. Conditions and 
Directives” Infra. 


condition.- on NSCC's registration. The 
CommUsion believes that those condi¬ 
tions. which have been modified in the 
light of responses to the Commission'a 
request for comments, will provide a 
setting In which clearing agencies will 
be able to compete across the country in 
offering one account processing to bro¬ 
kers and dealers. 

Effects on competition among trans¬ 
fer agents. During the proceedings the 
Commission received no data, views or 
arguments concerning the effect of 
N8CC*s registration on the maintenance 
of competition among transfer agents. 
Based on its experience in registering 
and regulating transfer agents and on 
the absence of comfrient by transfer 
agents during the proceedings, the Com¬ 
mission believes that NSCCs registra¬ 
tion will have no effect on competition 
among transfer agents 

Effects on competition among securi¬ 
ties exchanges. During these proceed - 
ings, several regional securities ex¬ 
changes stated that, while they were be¬ 
coming increasingly Independent of 
their clearing corporation subsidiaries, 
historically regional securities exchanges 
had shared facilities with their subsidi¬ 
ary' clearing corporations and had relied 
on them for revenues and the provision 
of specialised services to exchange mem¬ 
bers." The representatives of three se- 
rurties exchanges expressed concern 
that NSCCs establishment might have 
an adverse impact on regional exchanges 
by impairing the viability of their subsid¬ 
iary clearing corporations. ’ The rep¬ 
resentatives of two of those exchanges 
advised the Commission that their via¬ 
bility was dependent on the visibility of 
their subsidiary clearing corporations/'* 
In granting NSCCs registration, the 
Commission has imposed conditions 
which it believes will remove constraints 
which in the past have disadvantaged 
clearing agencies located outside New 
York City in their efforts to account for 
and settle Amex and NYSE transactions 
and have prevented those clearing agen¬ 
cies from competing effectively with 
ASECC and SCC. Accordingly, the Com¬ 
mission doe© not believe that NSCCs 
establishment will threaten the viability 
of other clearing corporations or. 
through them, adversely affect the com¬ 
petitive posture of their affiliated securi¬ 
ties exchangee. Nevertheless, the Com¬ 
mission will monitor the effect of 
NSCCs establishment on clearing agen¬ 
cies. and. in connection with its respon¬ 
sibilities under the Act. will continue Its 
current monitoring of the competitive 
posture of securities exchanges. 

Payments to the Amex , NASD and 
NYSE. A number of commcnters main¬ 
tained that the $0.12 fee which NSCC 
participants would pay and which 
NSCC. in turn, would pay to the Amex. 
NASD and NYSE to help defray their 


,rr See. eg.. Proceeding Transcript. »upr* 
nolo 104. at 123-124, 139-141 (Phlx and 
SCCP) and 170-171 (PSE). 

1r4 7d. at 112-113 (Phlx), 189 (B86) and 

247 (MSE). 

"•/<* at 112-113 (Phlx) and 197-196 
<BSE> 
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self-regulatory costs is inappropriate.** 
NSOC and the three self-regulators 
maintained that Imposition of the $0.12 
fee was a method of replacing a revenue 
stream which the seif-regulators would 
forego as a result of transferring the 
clearing agency operations of their 
wholly-owned subsidiaries to the NSCC. 
The three self-regulators added that the 
fee Is intended to provide those rev¬ 
enues until alternative revenue sources 
are developed or until diminished regu¬ 
latory responsibilities reduce the need 
for the revenues. 11,1 

During the past ten years, the NYSE 
derived from SCO approximately the 
same annual revenue which the $0.12 fee 
would generate. It used those revenues, 
together with the other revenues it re¬ 
ceived, to defray the costs of its self- 
regulatory program. 10 During the same 
period, the Amex received virtually no 
payments from ASECC." The NASD 
did not receive payments from NCC un¬ 
til October 1. 1975, when NCC began 
paying the NASD a fee of $0.12 per side 
for transactions processed by NCC.** 
The Amex, NASD and NYSE represent¬ 
ed " (and financial data periodically 
filed with the Commission by the self- 
regulators confirms) *** that the cost of 
their self-regulatory activities substan¬ 
tially exceeds the revenue which the 
$0.12 fee will generate and that all their 
revenues are used in carrying out self- 
regulatory functions. 

Brokers and dealers effecting OTC 
transactions can avoid the charge by 
comparing the transactions at another 
clearing corporation and clearing and 
settling the transactions either there or 
through NSCC. Brokers and dealers 
effecting Amex and NYSE transactions 
are unable to avoid the $0.12 fee since 
those transactions are compared by 
NSCC. and representatives of the Amex 
and the NYSE maintained that were the 
fee not charged through NSCC It would 
be imposed as an exchange transaction 
fee or a comparison fee and would have 
to be paid by brokers and dealers effect¬ 
ing transactions on the Amex and the 
NYSE, regardless of the clearing corpora¬ 
tion through which the transactions were 
cleared and settled. 

Pursuant to Section 17(d)(1) of the 
Act, the Commission is exploring with 
the national securities exchanges and 
the NASD alternative approaches to the 


"See. eg, letter of Pershing & Co., Inc., 
November 19, 1976. 

" See, eg., Proceeding Transcript, supra 
noto 104. at 73 (NSCC), 92 93, 95 (NYSE) and 
93-94 (NASD). 

■•Letter dated June 15. 1970. from Francis 
J. P&lamara (NYSE) and letter dated June 15. 
1976. from Richard N. Priest (NYSE). 

" Letter dated June 10. 1970. from Joseph 
J. Gultck (ASECC). 

" Letter dated June 14, 1976, from C. Rich¬ 
ard Justice (NCC). 

"8ee, eg.. Proceeding Transcript, supra 
note 104, at95 (NYSE). 

m National securities exchanges file finan¬ 
cial Information with the Commission In con¬ 
nection with the Commission's Survey of 
Self-Regulatory Organizations and Subsidi¬ 
aries. 


allocation of self-regulatory responsibili¬ 
ties among the existing self-regulatory 
organizations." Pending the resolution of 
the issues currently under consideration, 
the Commission believes it is not inap¬ 
propriate for the Amex. NASD and NYSE 
to continue their existing revenue ar¬ 
rangements. Including the $0.12 fee to the 
collected through NSCC. 

The Commission will monitor the ef¬ 
fect of the $0.12 fee on brokers and 
dealers, clearing agencies and securities 
exchanges and. in addition to its con¬ 
tinuing authority under the Act, reserves 
the right to review the appropriateness 
of the fee in general or with respect to 
any of the Amex. NASD and NYSE. In 
determining whether NSCCs collection, 
and the self-regulators* receipt, of the 
$0.12 fee continues to be appropriate, the 
Commission will consider the results of 
its monitoring and any new allocations of 
self-regulatory responsibilities effected 
pursuant to Section 17(d)(1) of the Act 
The Commission's consideration may In¬ 
clude the appropriateness of the fee in 
light of the obligations and costs related 
to NSCC’s establishment and perform¬ 
ance of clearing and settlement func¬ 
tions and in light of the regulatory and 
other responsibilities of the three self¬ 
regulators. the contribution their regula¬ 
tion makes to NSCC s operation and the 
alternative sources of revenue available 
to support that regulation. Depending on 
its conclusion, the Commission may de¬ 
termine to use Its authority under the 
Act to make such modifications in the 
fee arrangements as appear to be nec¬ 
essary of appropriate in furtherance of 
the purposes of the Act. 

The NSCC-SIAC facilities manage¬ 
ment agreement. As part of the restruc¬ 
turing of the corporate arrangements 
through which the Amex, NASD and 
NYSE have provided their members 
clearing and settlement services, the 
NSCC application provides that the cler¬ 
ical and processing functions underlying 
those services are to be combined in 8IAC 
and provided to NSCC at cost. During 
Phase I. NSCC, as assignee of NCC s 
rights under its facilities management 
agreement with BNCC. will exercise 
NCC’s right to terminate BNCC’s services 
by paying BNCC the early termination 
penalty contemplated by the agreement. 
Thereafter, pursuant to the Manage¬ 
ment Agreement, 8IAC will begin per¬ 
forming the processing functions cur¬ 
rently performed for NCC by BNCC and 
will continue performing the processing 
functions SIAC currently performs for 
ASECC and 8CC. 


‘^In Securities Exchange Act Rel. No. 
12935 (October 28. 1978), 41 FR 4901 (Novem¬ 
ber 8. 1970). the Commission announced the 
adoption of Rule 17d -2 under the Act, 17 CFR 
240.17<1 2. which, among other things. Invitee 
self-regulatory organizations to propose to 
the Commission plans for allocating among 
themselves specified statutory responsibili¬ 
ties on or before March 15. 1977. In the re¬ 
lease the Commission ordered oral hearings 
on the Issues raised by the allocation of self- 
regulatory responsibilities; the hearings were 
held during the week of December 20,1970. 


The five-year Management Agreement 
included in NSCO's application wa & 
amended several times during these pro¬ 
ceedings. The amendments, among other 
tilings, added a clause acknowledging the 
parties' right to terminate the Agree¬ 
ment upon breach, added buy-out pro¬ 
visions under which N8CC may replace 
SIAC as facilities manager and expand¬ 
ed NSCCs right to monitor 8IACs per¬ 
formance of NSCC clearing and settle¬ 
ment operations and the cost allocations 
made by SIAC in determining its charges 
to NSCC. 

Under the buy-out provisions of the 
Management Agreement. NSCC may re¬ 
place SIAC after the second year upon 
NSCC's assumption of a decreasing por¬ 
tion of the liabilities with which 8IAC 
would be left as a result of the termi¬ 
nation. The liabilities which NSCC would 
have to assume are less than the $14.7 
million in liabilities which SIAC and Us 
parent corporations (the Amex and the 
NYSE) and its affiliates <SCC and 
ASECC> estimate they have Incurred in 
providing clearing and settlement serv¬ 
ices to the Amex and NYSE membership 
and which they would have to absorb in 
the absence of offsetting clearing reve¬ 
nues. After the second year of the Agree¬ 
ment, NSCC would have to assume liabil¬ 
ities of $0.1 million, after the third year 
$5.4 million, and after the fourth year 
$2.7 million." At the expiration of the 
Management Agreement, NSCC would 
have no further obligations to SIAC. and 
SIAC would be left with approximately 
$7.7 million of lease obligations for space 
used for clearing and settlement opera¬ 
tions. 

To provide facilities for the clearing 
and settlement of their members' ex¬ 
change transactions, the Amex and 
NYSE had the corporations in which the 
clearing functions were housed—ASECC. 
SCC and 8IAC—enter into space and 
equipment leases, hire personnel, de¬ 
velop clearing and settlement systems 
and program computers to operate as 
part of the systems. In so doing, the 
Amex and the NYSE directly, and 
through or on behalf of their subsidi¬ 
aries. incurred liabilities attributable 
solely to clearing and settlement opera¬ 
tions and liabilities attributable to space, 
equipment and personnel used for both 
clearing and settlement and other ex- 


*■ If the NSCC facilities management 
package had been submitted to competitive 
bid. the NYSE and the Amex presumably 
would have Insisted on specifications re¬ 
quiring the successful bidder to assume the 
814.7 million tn liabilities for space and 
equipment leases, accrued vacation and sev¬ 
erance pay and reprogramming obligations 
which are reflected In the buy-out provisions 
of the current Management Agreement, To 
the extent that the amounts payable under 
the buy-out provision would have been as¬ 
sumed by a successful bidder, after the sec¬ 
ond year of the Management Agreement's 
term a processor retained by NSCC In con¬ 
nection with a buy-out of SIAC probably 
would have to aisrame roughly the same por¬ 
tion of the 914.7 minion aa an initial suc¬ 
cessful bidder would have been left with at 
the end of the second year. 
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change-related operations. The decision 
that SIAC act as NSCC's faculties man¬ 
ager resulted from negotiations among 
the Amex. the NASD and the NYSE con¬ 
cerning the terms on which each self¬ 
regulator would relinquish control over 

# its clearing and settlement operations 

* and transform them and their related 
assets and revenues to a single clearing 
operation which would be controlled by 
Its users rather than by the self-regula¬ 
tors. In those negotiations the self-regu¬ 
lators agreed that for the first five years 
of NSCC's operations SIAC would act as 
facilities manager and charge NSOC. and 
Indirectly Its participants. SlAC’s cost 
of providing NSCC’s clearing and settle¬ 
ment services. 

During the proceedings opponents of 
NSCC's registration and the United 
States Department of Justice maintained 
that the Management Agreement was 
anticompetitive and recommended that 
any grant of registration to NSCC be 
conditioned on exposure of NSCC's fa¬ 
culties management contract to competi¬ 
tive bidding.”"* NSCC. the Amex. NASD. 
NYSE and supporters of NSCC's regis¬ 
tration maintained that the decision to 
retain SIAC as NSCC's processor is an 
appropriate exercise of business Judg¬ 
ment made in connection with a realign¬ 
ment of their clearing and settlement 
operations and Is Intended to match 
clearing-related liabilities with the rev¬ 
enues necessary to offset them. 1 * They 
maintained also that NSCC’s retention 
of SIAC would avoid possible disruptions 
entailed In transferring existing ASECC 
and SCC clearing operations to a new 
processor and would take maximum ad¬ 
vantage of the planning and other work 
performed by SIAC in connection with 
the submission of NSCC’s application/" 

The Commission has not been per¬ 
suaded that NSCC should be required to 
expose its faculties management con¬ 
tract to competitive bidding. The Act 
does not compel registered clearing agen¬ 
cies to submit such agreements to com¬ 
petitive bidding and the circumstances 
of the decision for NSCC to retain SIAC 
do not appear to require the Commission 
to substitute Its business judgment for 
that of Ui© N8CC board of directors. 
When, as in this case, the Commission 
has no cause to believe that the processor 
will be unable to provide the safeguards 
and efficiencies required by the Act. a 
clearing agency's decision to terminate 
the services of a processor and retain 
another processor, act as its own proces¬ 
sor or use a subsidiary or affiliated entity 
as its processor, is an appropriate exer¬ 
cise of business judgment, with or with¬ 
out resort to competitive bidding . m 


See, cjg . letters of United States Depart¬ 
ment of Justice. July 23 and November 10. 
1076. and letter dated December 3. 1076 from 
Allen Karron to George A. Fltnrimmou* 

“ See, eg.. Proceeding Transcript, tupra 
note 104 at 52 63 (NSOC). 87-00 (Amex and 
NASD; 

Id NSCC written response to June 2. 
1976, letter from the Oocnralaalon* staff. 

t,tJ For example, except for NCC. each of 
the 14 clearing agencies currently registered 
with the Commission either performs its own 


In it6 application NSCC indicated that 
it would exercise NCC’s rights under the 
five-year NCC-BNCC facilities manage¬ 
ment agreement to terminate BNCC by 
paying the early termination penalty ap¬ 
plicable to a termination during the 
agreement’s third year.’ - NSCC's ter¬ 
mination of BNCC pursuant to the NCC- 
BNCC agreement is not central to the 
broad regulatory decisions which the 
Commission is making today. Moreover, 
the Commission does not believe that 
BNOCTs termination requires the Com¬ 
mission to treat NSCC's Judgment to re¬ 
tain SIAC without competitive bidding 
differently from other business judg¬ 
ments by engaging in the questionable 
exercise of revisiting a determination in¬ 
volving complex operational and finan¬ 
cial matters. 

In view of the flexibility NSCC will 
have under the Management Agreement, 
the continuity provided by SIACTs reten¬ 
tion and the importance of NSCC's re¬ 
tention of SIAC to the accords which 
have made passible the Initiative repre¬ 
sented by NSCC’s establishment. N8CC a s 
failure to resort to competitive bidding 
does not. in the Commission’s opinion, 
warrant disapproval of NSCC's applica¬ 
tion or imposition of the substantial de¬ 
lay in achieving the advantages of 
Phase II operations which would be en¬ 
tailed in resorting to competitive bidding 
at this time. 

ALTERNATIN'e APPROACH CONSIDERED 

In order to determine whether there 
were any alternatives to the registration 
of NSCC which arguably had less anti¬ 
competitive impact and an equal poten¬ 
tial for achieving the Act’s objectives, 
the Commission evaluated three theo¬ 
retical alternatives, each of which pre¬ 
supposed denial of NSCC's registration 
and the Commission's adoption of rules 
which would require all registered clear¬ 
ing agencies, including NSCC. to provide 
the levels of service necessary for the 
establishment of a national system. 0 * 
The three alternatives were: (i) Com¬ 
petition among fully interfaced entities, 
including NCC; and (11) merger of NCC 
with a clearing agency other than ASECC 
or SCC; and (ill) NCC’s discontinuation 
of clearing and settlement operations 
and retention of OTC comparison opera¬ 
tions. 0 * Each of the alternatives was 


procee&lng operations or lias them performed 
by an operation** subsidiary of its parent 
corporation 

•"See NSCC written submission to the 
Commission filed ou June 4, 1976, containing 
a narrative description of the proposed mer¬ 
ger and NSCC’s response* to a variety or 
question* posed by the staff. 

See discussion under ‘'Characteristics of 
a National System” wupra 

“For the purposes of Analysts it was as¬ 
sumed that the decisions to compete, merge 
or discontinue clearing and settlement opera¬ 
tions would be made by NCC and the NASD. 
It was assumed also that each registered 
clearing agency would have the financial and 
operational capability to comply with the 
Commission’s rules requiring clearing agen¬ 
cies to provide the levels of service necessary 
for the establishment of a national system. 


compared with the plan outlined in 
NSCCs’ application to determine rela¬ 
tive implementation times, operating 
costa, ability to facilitate the establish¬ 
ment of a national system and effects on 
competition among brokers and dealers. 

The following assumptions were made 
regarding the impact of the alternatives 
on competition; (l) Operation of NCC 
as a fully-compctitive entity was as¬ 
sumed to be possible and to have less of 
an adverse impact on competition among 
clearing agencies in New York City than 
NSCC's establishment; (ill merger of 
NCC with a clearing agency other than 
ASECC or SCC was assumed to be finan¬ 
cially and operationally feasible and to 
result in less concentration of clearing 
and settlement volume in one entity than 
NSCC’s establishment; and (Ui) NCC’s 
discontinuation of clearing and settle¬ 
ment activities was assumed to be finan¬ 
cially and operationaUy feasible and to 
result In the same dispersion of NCC's 
discontinued clearing and settlement vol¬ 
ume among other clearing agencies as 
NSCC’s establishment while withholding 
from NSCC the ability to perform com¬ 
parison for OTC transactions. 

Because NSCC’s establishment would 
require fewer comparison and clearing 
interfaces than any alternative except 
NCC's merger with another clearing 
agency, wxmld entail less disruption of 
existing clearing and settlement arrange¬ 
ments than any alternative except op¬ 
eration of NCC as a fully competitive en¬ 
tity and already has been the subject of 
a year’s planning and development, the 
Commission believes NSCC’s plans could 
be implemented significantly sooner than 
any of the alternatives. Comparison of 
the alternatives* theoretical operating 
costs suggested that, except for NCC's 
merger with another registered clearing 
agency, which arguably could provide the 
same operating cost savings as NSCC’s 
establishment, none of the alternatives 
wxmld reduce administrative overhead or 
duplicative facilities, and consequently 
operating costs, as much as NSCC’s es¬ 
tablishment. 1 * 

Because none of the alternatives would 
have NSCC's potential for maintaining 
and expanding the NCC branch network 
and the services available through that 
network.' 7 no alternative would foster 
competition between brokers and dealers 
located in New York City and brokers 
and dealers located outside New York 
City to the same extent as NSCC's es¬ 
tablishment and no alternative would be 
Ukely to provide an extensive branch net- 


*•* Because the Commission** analysis as¬ 
sumed that each of the alternative* would 
provide the aame levels of service in. NSCC’s 
Phase II operations pursuant to the condi¬ 
tions. participant savings were assumed to 
be the name for each alternative. 

m Wlille ASECC and SCC theoretically 
could astabtUh tbeir own branch network 
under each of the alternatives, establishment 
and operation of more than one branch net¬ 
work would entail duplicative Implementa¬ 
tion and operational costs and would not 
necessarily be used to provide access to reg¬ 
istered clearing agencies without branch 
networks of their own. 
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work through which the business o t 
brokers and dealers located outside ma¬ 
jor financial centers could become the 
object of competition among a number of 
registered clearing agencies. As a result 
of its comparative analysis, the Com¬ 
mission concluded that none of the al¬ 
ternatives could be implemented as soon 
os NSCC's Phase n operations, only the 
merger of NCC with another clearing 
agency would have the potential of pro¬ 
viding the same operating cost savings 
as Phase II operations and none of the 
alternatives would permit increased com¬ 
petition among brokers and dealers to 
the same extent os NSCC's Phase n op¬ 
erations. 

In the absence of evidence that would 
warrant predicating regulatory action on 
the assumption that clearing and settle¬ 
ment is a natural monopoly, 1 " the Com¬ 
mission did not explore in depth alter¬ 
natives to NSCC's registration requiring 
allocation of territories or Issues among 
NSCC and other registered clearing 
agencies or other kinds of restraints fun¬ 
damentally affecting free competition 
among clearing agencies. Based on its 
experience in regulating securities mar¬ 
kets. clearing agencies, brokers and deal¬ 
ers. transfer agents and securities in¬ 
formation processors and the knowledge 
of the dynamics of competition among 
securities markets and clearing agencies 
acquired in the course of efforts to struc¬ 
ture a national market system and an 
accompanying national clearing and set¬ 
tlement system, the Commission has con¬ 
cluded that the benefits and economic 
discipline of competition can be attained 
in the clearing and settlement area. Ac¬ 
cordingly, rather than adopting ap¬ 
proaches appropriate to a natural mon¬ 
opoly. the Commission has sought to free 
the competitive potential present in the 
clearing and settlement area by imposing 
conditions on NSCC's registration de¬ 
signed to sever existing restrictive ties 
between clearing agencies and their af¬ 
filiated securities markets.** 

The legislative history of the 1975 
Amendments stresses the need for the 
Commission to facilitate the establish¬ 
ment of a national clearing and settle¬ 
ment system at the earliest possible 
date.** For this mandate to be carried 


“•If the clearing agency function were 
shown to be a natural monopoly, the Com¬ 
mission would have to consider whether the 
artificial measures necee&ary to keep several 
clearing agencies In existence would Inappro¬ 
priately raise the costs of clearing and settle¬ 
ment to brokers and dealers and investors. 
Moreover, even In the absence of a determi¬ 
nation that clearing and settlement opera¬ 
tions are a natural monopoly, the Commla- 
Moxt recognizes that at a future date new 
developments in clearing and settlement op¬ 
erations may warrant the performance of all 
or discreet portions of those operations by a 
single, cooperative organization. 

»See discussions under "Effects on Com¬ 
petition Among Brokers and Dealer*" and 

Effects on Competition Among Clearing 
Agencies" infra. 

“•Senate Report on S 249. tupra note 37. 

at 126. 
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out and a national clearing and settle¬ 
ment system to be In place in time to re¬ 
ceive the transactions of a national mar¬ 
ket system. Initiatives which moved to¬ 
ward national solutions to processing 
problems and which accord with the pur¬ 
poses of the Act must be encouraged and 
carried forward. If the Commission is to 
discharge in a timely manner its statu¬ 
tory' obligations to foster national market 
and clearing systems, it mast in large 
measure base its decisions in those highly 
technical and complex areas on concrete 
proposals submitted to it such as NSCC’s 
application for registration. Recognizing 
the urgency of its task, the Commission 
has reviewed, analyzed and evaluated 
NSCC’s application for registration and 
has considered the three alternatives de¬ 
scribed previously. The Commission has 
not considered other possible alterna¬ 
tives which, in the absence of definitive 
plans, w f ould be at best theoretical con¬ 
structs. 

Examples of such cooperative organizations 
Include local clearing house associations 
through which banks clear checks drawn on 
local banks and the federal reserve bank 
clearing system through which banks clear 
checks drawn on banks In other localities. 
The existence of the clearing house associa¬ 
tion* and the federal reserve system has not 
adversely affected competition among banks- 
Mcmbers of clearing house associations are 
not precluded from direct presentment to 
local banks or from by-passing the federal 
reserve system by presenting checks to non¬ 
local banks through correspondent banks 

Implementation* and Monitomng 

In granting NSCC’s registration the 
Commission has reviewed and analyzed 
NSCC's application, evaluated NSCC’s 
projected Phase II operations In accord¬ 
ance with the criteria of section 17Afa> 

< 11 of the Act. weighed the results of its 
evaluation against the concerns of Sec¬ 
tion 17A<a> (2) of the Act and made the 
determinations pursuant to Section 17A 
<b> (3) of the Act which the Commission 
Is making at this time. The Commission 
believes that by contributing to the es¬ 
tablishment of a national clearing sys¬ 
tem with the characteristics envisioned 
by the Act at the earliest possible date, 
the determination to grant NSCC's regis¬ 
tration will be Instrumental in ensuring 
that the development of a national mar¬ 
ket system Is not delayed for want of a 
national clearing system. Although In 
light of the information available at this 
time the Commission believes that Us 
decision is correct and represents the 
most likely avenue for reaching the Act’s 
objectives at an early date, the Commis¬ 
sion recognizes it is engaged In a com¬ 
plex and dynamic regulatory endeavor 
whose parameters and objectives neces¬ 
sarily must change in response to new 
technological advances and new develop¬ 
ments In the nation's securities markets. 
Accordingly, the Commission intends to 
monitor closely the effects of the deci¬ 
sion it is making today. 

Although the Commission believes the 
decision made today is fully consistent 
with the objectives of the Act. the Cora- 
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mission is comforted by the realization 
that it may. if necessary', substantially 
modify or reverse that decision. Should 
the results of the Commission’s monitor¬ 
ing disclose the evolution of relationships 
among clearing and settlement entities 
and participants in the clearing and set¬ 
tlement process which indicate the need 
for new or different approaches to the 
registration of clearing agencies, the 
Commission will undertake appropriate 
action pursuant to its authority under 
the Act. 

In addition to the Commission’s con¬ 
tinuing jurisdiction under the Act and 
oversight of NSCC as a registered clear¬ 
ing agency. 3 ’ 1 the registration granted by 
this order is conditional and may be 
withdrawn if the conditions contained In 
this order arc not satisfied or if it ap¬ 
pears to the Commission that delays in 
satisfying the conditions warrant the ex¬ 
ploration of other approaches to facili¬ 
tate the prompt establishment of a na¬ 
tional clearing and settlement system. 
The Commission may modify any part of 
the conditions prior to the Initiation of 
Phase n operations If the Commission 
determines that NSCC’s satisfaction of 
the conditions is being delayed by other 
persons or that such action Is necessary 
or appropriate to carry out the purposes 
of the Act. 

This order directs* NSCC to establish 
coordinating groups during Phase I to 
facilitate the establishment and opera¬ 
tion of Interfaces and NSCC branch 
facilities in which one or more other 
clearing corporations elect to partici¬ 
pate. The Commission believes that these 
groups will serve as forums in which 
difficulties and lapses in cooperation en¬ 
countered by NSCC and other registered 
clearing agencies in their Joint efforts to 
establish interfaces and branch facilities 
can be identified and either resolved or 
brought to the attention of, and resolved 
by. user boards. Before implementation 
of Phase II operations, the Commission 
will determine, on the baste of the coordi¬ 
nating groups performance during Phase 

I, whether it is necessary or appropriate 
to continue their existence during Phase 

II. 

Currently, the Commission is conduct¬ 
ing proceedings in connection with con¬ 
tinuing the registration of 13 clearing 
agencies registered on December 1, 
1975.** As part of those proceedings and 


■* Set. e.g.. Section* 0. I1A, ISA, 17, 17A, 19 
and 21 of the Act. 

** In Securities Exchange Act Release No. 
12760 (September 1, 19761.41 TH 36041 (Sep. 
t ember 13. 1976) the Comm bus Ion announced 
the institution of proceedings to determine 
whether to grant or deny the registration of 
the 13 clearing agencies registered on Decem¬ 
ber 1, 1976. at the expiration of the registra¬ 
tion* previously granted to the registrants 
pursuant to paragraph <c) of Rule !7Ab2-l. 
The Commission Instituted these proceedings 
In order to obtain data, views and arguments 
concerning the appropriateness of fuUy reg¬ 
istering each of the registrants, with partic¬ 
ular reference to the compliance of their 
organization and rules with the objectives of 
Section 17A of the Act, Including the deter¬ 
minations called for by subparagraphs (Al¬ 
ii) of Section 17A(b)<3) of the Act. 
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In connection with the determinations 
with respect to NSCC's registration not 
made in this order, the Commission will 
consider, during the period before the 
implementation of Phase II and there¬ 
after. such matters as (I) the issues 
which should be included in the book 
entry portion of a national clearing and 
settlement system. (U) the appropriate¬ 
ness and parameters of interface fees for 
movements between securities deposi¬ 
tories. CUD the bases on which and ar¬ 
rangements under which registered 
clearing agencies should participate in 
other registered clearing agencies *• (iv> 
the extent to and manner in which reg¬ 
istered clearing agency operations should 
facilitate settlements between brokers 
and dealers and their institutional cus¬ 
tomers. (v) the size and nature of the 
clearing fund contributions and other 
membership requirements to which par¬ 
ticipants in registered clearing agencies 
should be subject In general and as par¬ 
ticipants in more than one registered 
clearing agency and (vi> the extent to 
which clearing agencies should be obli¬ 
gated to discolse cost and revenue data 
to participants and owners. At the same 
time, the Commission will be consider¬ 
ing areas in which it should exercise its 
rulemaking authority with respect to 
registered clearing agencies. In the dis¬ 
charge of this broad range of regulatory 
responsibilities the Commission will seek 
to harmonize the Act's objective of devel¬ 
oping a national clearing and settlement 
system with NSCC's initiation of Phase II 
operations. 

While NSCC will operate In the con¬ 
text of the continuing oversight con¬ 
ducted by the Commission in discharg¬ 
ing its regulatory responsibilities with 
respect to securities markets, clearing 
agencies, brokers and dealers, transfer 
agents and securities information proc¬ 
essors, the Commission will implement 
measures uniquely intended to isolate, 
identify and evaluate the effects of 
NSCC's establishment on each of those 
entities. 

In addition to meetings with registered 
clearing agencies and their participants 
to determine the rate of NSCC's progress 
toward the Implementation of Phase II 
and the effects of Us pricing policies, the 
Commission plans to establish a program 
for the receipt of regular reports from 
registered clearing agencies covering 
such matters as U> price and service 
data. <iii aggregate clearing volume and 
number of participants, Oil) volume in 
either direction through each interface 
or link <detailed) os to each participant, 
fiv) names of participants withdrawing 
from registered clearing agencies. <v> 
the history of clearing volume generated 
by withdrawing participants, <vi> clear¬ 
ing volume generated by participants 
joining registered clearing agencies dur¬ 
ing the six mouths before their Joining 
and <vii> cost and revenue data for the 
clearance and settlement operations (de¬ 
tailed as to. among other things, com¬ 
parison. interface and branch facility 
operations K The Commission will also 


•*See note 168 %upro. 


monitor the effects and appropriateness 
oX the $0.12 fee imposed pursuant to the 
NSCC sliarcholders' agreoment in con¬ 
nection with the Commission's survey 
of Self-Regulatory Organizations and 
Subsidiaries.** 

In appropriate instances, the Commis¬ 
sion may determine that cost data ob¬ 
tained from registered clearing agencies 
with respect to matters such as interface, 
comparison and branch facility opera¬ 
tions should be furnished to other clear¬ 
ing agencies participating in the inter¬ 
faces or branch facility operations. 

Determinations. Conditions and 
Directives 

NSCC having made application for 
registration as a clearing agency pursu¬ 
ant to sections 17A(b’ond l9<aMl> of 
the Act and. pursuant to Rule 17Ab2-l 
under the Act, having requested the 
Commission to exempt NSCC from one 
or more of the requirements as to which 
the Commission is directed to make de¬ 
terminations pursuant to subparagraphs 
(A)-(I) at section 17A<b> (3) of the Act; 

And the Commission having deter¬ 
mined: that NSCC Is so organized and 
has the capacity to be able to facilitate 
the prompt and accurate clearance and 
settlement of securities transactions for 
which It is responsible, to safeguard se¬ 
curities and funds in its custody or con¬ 
trol or for which It is responsible, to 
comply with the provisions of the Act 
and the rules and regulations thereunder 
and to carry out the purposes of section 
17A of the Act; that the rules of NSCC 
do not impose any schedule of prices, or 
fix rates or other fees, for services ren¬ 
dered by its participants; that the rules 
of NSCC are designed to promote the 
prompt and accurate clearance and set¬ 
tlement of securities transactions, to 
assure the safeguarding of securities and 
funds which are in NSCC’s custody or 
control or for which it is responsible, to 
foster cooperation and coordination with 
persons engaged In clearance and settle¬ 
ment of securities transactions, to re¬ 
move impediments to and perfect the 
mechanism of a national system for the 
prompt and accurate clearance and set¬ 
tlement of securities transactions, and. 
in general, to protect investors and the 
public interest; and that the rules of 
NSCC do not Impose any burden on com¬ 
petition not necessary or appropriate in 
furtherance of the purposes of the Act; 

it is ordered. That NSCC's registra¬ 
tion be and it hereby is granted, subject 
to the terms contained In this order and 
to the following conditions and direc¬ 
tions. this !3th day of January 1977, to 
be effective for not more than 18 months, 
implementation thereof by NSCC to oc¬ 
cur not earlier than January 20. 1977; 
and 

Further ordered , That NSCC may not 
begin operating, as an integrated system, 
the clearing and settlement systems 


** See dUctMfcionj under ’’Payment* to the 
Amcx. NASD and NYSE” la “THE NSCC 
APPLICATION” And -DETER Ml NATIONS 
WITH RESPECT TO NSCC” supra. 


currently operated by the American 
Stock Exchange Clearing Corporation 
(*‘ASECC”>, the National Clearing Cor¬ 
poration C’NCC") and Stock Clearing 
Corporation 0*8OC"> or make, without 
prior Commission approval, any changes 
in the rules, operating procedures or 
facilities management arrangements of 
NSCC or any of its operating divisions 
In effect immediately following issuance 
of its order unless NSCC shall have first: 

(1) Established full Interfaces with each of 
the Midweat Clearing Corporation r*MCC”); 
Pacific Clearing Corporation C’PCC”); and 
Stock Clearing Corporation of Philadelphia 
rSCCP”) and appropriate links .with Bos¬ 
ton Stock Exchange Clearing Corporation 
<”B8BCC”) and TAD Dcpo&itory Corporation 
('TADDC ") and offered to operate each In¬ 
terface and link under agreement* which 
would provide that the parties to the Inter¬ 
face or Unk would not charge each other 
for interface movement* or charge their par¬ 
ticipant* either an interface fee or any fee 
which would operate a* an interface fee: 

<U) Provided, at coat, efficient faculties, 
and cooperated with brokers and dealers and 
other registered clearing agencies in the de¬ 
velopment of alternative means, through 
which brokers and dealers may compare, 
either directly or through an agent, trans¬ 
actions eligible for comparison at NSCC. and 
enabled it* participants to effect comparison, 
clearance and settlement of New York Stock 
Exchange. Inc. rNYSP ), American Stock 
Exchange, Inc. C’Amex”> and over-the- 
counter <”OTC”) transactions through the 
NSCC branch network; 

(111) Begun operating existing NCC branch 
facilities so that those facilities, and any 
other branch facilities established by NSCC. 
provide, at a minimum, the aame level of 
service provided through the facilities to 
NSCC participant* to participants In any 
other registered clearing agency which agree* 
to use any of the facilities and to defray a 
portion of any such facility's operating costs 
equal to such clearing agency’s proportionate 
use of the factllty: and 

<lv) Furnished without charge to any reg¬ 
istered clearing agency which requested them 
computer programs for the performance of 
trade comparison for OTC transactions be¬ 
tween the registered clearing agency's par¬ 
ticipant* and made arrangements for any 
other regtfctered clearing agency which is 
willing to do so to compare all OTC trans¬ 
actions between participants In different 
registered clearing agencies, without charge 
to such registered clearing agencies, or. if no 
other registered clearing agency Is willing to 
do so. undertaken to compare all such trans¬ 
actions without charge to registered clearing 
agencies; and 

Further ordered . That in order to fa¬ 
cilitate establishment of the Interfaces 
and links referred to in the first con¬ 
dition nnd the shared operation of 
branch facilities referred to in the third 
condition. NSCC be and it hereby is di¬ 
rected to offer to coastitute a coordi¬ 
nating group for each interface or link 
which NSCC establishes and each branch 
facility In which one or more registered 
clearing agencies other than NSCC elect 
to participate. The composition of the 
coordinating groups is to be as follows: 
In the rase of an Interface or link. <1> 
a representative of NSCC. (il) a repre¬ 
sentative of an NSCC participant desig¬ 
nated by NSCC that intends to use the 
interface or link, cill• a representative 
of the other clearing agency participat- 
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ing In the interface or link and <iv) a 
representative of a participant in the 
other clearing agency designated by It 
w htch participant intends to use the in¬ 
terface or link; and, in the case of a 
branch facility in which one or more 

• mistered clearing agencies other than 
NSCC elect to participate, (i) a repre- 

* * native of NSCC, <tt) a representative 
ut an NSCC participant that uses 
the branch facility. <ili> a repre- 
r entative of each other registered clear¬ 
ing agency that elects to participate 
in the branch facility and <iv> a repre¬ 
sentative of a participant In each other 
registered clearing agency designated by 
it which participant intends to use the 
branch facility. During the period pre¬ 
ceding implementation of integrated 
systems operations each coordinating 
group shall meet periodically and upon 
the call of two or more of its members 
and. not less frequently than once a 
month during tills period, shall report to 
NSCC and to the other registered clear¬ 
ing agency or agencies represented in 
the group on the progress made in es¬ 
tablishing the interface, link or branch 
facility and on any difficulties encoun¬ 
tered in its establishment. 

By the Commission (Chairman Hills 
and Commissioners Loomis. Evans and 
Pollack). 

George A Fitzsimmons. 

Secretary. 

|FR Doc.miMA niiHj 1 77:8:4* am| 


BOSTON STOCK EXCHANGE 

Application for Unlisted Trading Privileges 
and of Opportunity for Hearing 

January 13, 1077. 

Tlie above named national securities 
exchange has filed an application with 
the Securities and Exchange Commission 
pursuant to Section 12(f)(1)(B) of the 
Securities Exchange Act of 1934 and Rule 
12f-l thereunder, for unlisted trading 
privileges In the security of the company 
as set forth below, which security is listed 
and registered on one or more other 
national securities exchanges: 

ntOP Ocrrp. Flic No. 7-4906. Common *tocX— 

$1 par value. 

Upon receipt of a request, on or before 
January 29. 1977 from any interested 
person, tlie Commission will determine 
whether the application with respect to 
the company named shall be set down for 
hearing. Any such request should state 
briefly the title of the security In which 
that person Is Interested, the nature of 
the interest of tlie person making the 
request, and the position he proposes 
to take at the hearing, if ordered. In ad¬ 
dition. any interested person may sub¬ 
mit his views or any additional facts 
bearing on the said application by means 
of a letter addressed to the Secretary 
Securities and Exchange Commission, 
Washington. D C. 20549 not later than 
the date specified. If no request for a 
hearing with respect to the particular ap¬ 


plication is mode, such application win 
be determined by order of the Commis¬ 
sion on the basis of the facts stated 
therein and other information contained 
in the official flies of tlie Commission 
pertaining thereto. 

For the Commission, by the Division 
of Market Regulation, pursuant to dele¬ 
gated authority. 

George A Fit/mmmons, 
Secretary 

Ooc.77 lO:g> Piled 1 19*77:8:45 *m| 


(ItelCAft* No. 0606; 8)1 -26251 

CNA MONEY INSTRUMENTS, INC. 

Filing of Application for an Order Declaring 

That Company Has Ceased To Be an 

Investment Company 

January 14. 1977 

Notice is hereby given that CNA Money 
Instruments, Inc. ("Applicant”). 245 

Park Avenue, New' York. New York 10017. 
an open-end. diversified management 
Investment company registered under the 
Investment Company Act of 1940 
("Act"), has filed an application pur¬ 
suant to section 8(f) of the Act for an 
order of the Commission declaring that 
Applicant has ceased to be an investment 
company as defined In the Act. All Inter¬ 
ested persons are referred to the appli¬ 
cation on file with the Commission for a 
statement of the representations con¬ 
tained therein, which are summarized 
below. 

Applicant is a corporation organized 
under the law* of the State of Maryland 
in September. 1974. A notification of 
registration and registration statement 
pursuant to section 8 of the Act and a 
registration statement under the Securi¬ 
ties Act of 1933 were filed with the Com¬ 
mission on September 20. 1974 

Applicant states that due to economic 
conditions, business operations of Appli¬ 
cant were never commenced No capital 
was ever Invested In Applicant and Ap¬ 
plicant's registration statement under 
the Securities Act of 1933 has been with¬ 
drawn. 

Section 8(f) of the Act provides, in 
pertinent part, that whenever the Com¬ 
mission, upon application, finds that a 
registered investment company has 
ceased to be an Investment company. It 
.shall so declare by order, and upon Uie 
taking effect of such order, the registra¬ 
tion of such company shall cease to be 
in effect. 

Notice Is further given that any Inter¬ 
ested person may, not later than Feb¬ 
ruary 8. 1977, at 5:30 pm., submit to the 
Commission in writing a request for a 
hearing on the matter accompanied by 
a statement as to the nature of his in¬ 
terest, the reasons for such request and 
the issues of fact or law proposed to be 
controverted, or he may request that he 
be notified if the Commission shall order 
a hearing thereon. Any such communica¬ 
tion should be addressed. Secretary, Se¬ 
curities and Exchange Commission. 


Washington, D.C. 20549. A copy of stu-h 
request shall be served personally or by 
mall upon Applicant at the address set 
forth above. Proof of such service (by af¬ 
fidavit, or in case of an attorney-at-law 
by certificate) shall be filed contempor¬ 
aneously with the request. As provided 
by Rule 0-5 of the Rules and Regulations 
promulgated under the Act, an order dis¬ 
posing of the application will be issued 
as of course following said date unless 
the Commission thereafter orders a hear¬ 
ing upon request or upon the Commis¬ 
sion's own motion. Persons who request 
a hearing or advice as to whether a hear¬ 
ing is ordered will receive any notice and 
orders issued in this matter. Including 
the date of the hearing (if ordered) and 
any postponements thereof. 

For the Commission, by Uic Division 
of Investment Management, pursuant to 
delegated authority. 

George A. Fitzsimmons. 

Secretory 

|KH Doc.77-l»40 Filed 1-19 77:8:46 &in| 


| Rcl No. 9607: 811-25281 

KEOGH SMATHERS FUND. INC. 

Filing of Application for an Order Declaring 

That Company Has Ceased to be an 

Investment Company 

January 14 1977 

Notice is hereby given that the Keogh - 
Smothers Fund, Inc. (“Applicant"). 245 
Park Avenue, New York, New York 
10017, an open-end. diversified manage¬ 
ment investment company registered un¬ 
der the Investment Company Act of 1940 
("Act"), has filed an application pursu¬ 
ant to section 8(f) of the Act for an or¬ 
der of the Commission declaring that 
Applicant has ceased to be an Investment 
company os defined in the Act. All in¬ 
terested persons are referred to the ap¬ 
plication on file with the Commission for 
a statement of the representations con¬ 
tained therein, which are summarized 
below. 

Applicant was organized under the 
laws of the State of Maryland on Sep¬ 
tember 19. 1974. A notification of reg¬ 
istration was filed with the Commission 
on September 20, 1974, and registration 
statements pursuant to section 8 of the 
Act and under the Securities Act of 1933 
were filed In October 1974. 

Applicant states that due to Change 
in economic conditions, business opera¬ 
tions of Applicant were never com¬ 
menced. No capital has been Invested in 
Applicant and Applicant's registration 
statement under tlie Securities Act of 
1933 was declared abandoned by order of 
the Commission on October 28, 1975 

Section 8(f) of the Act provides, in 
pertinent part, that whenever the Com¬ 
mission. upon application, finds that a 
registered Investment company has 
ceased to be an investment company, it 
shall so declare by order, and upon the 
taking effect of such order the registra¬ 
tion of such company shall cease to be 
in effect. 

Notice is further given that any inter¬ 
ested person may, not later than Feb- 
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ruary 7. 1977. at 5:30 p.m., submit to the 
Commission in writing a request tor a 
hearing on the matter accompanied by a 
statement as to the nature of his Interest, 
the reasons for such request and the is¬ 
sues of fact or law proposed to be contro¬ 
verted. or he may request that he be noti¬ 
fied if the Commission shall order a 
hearing thereon Any such communica¬ 
tion should be addressed: Secretary. Se¬ 
curities and Exchange Commission. 
Washington. D.C. 30549. A copy of such 
request shall be served personally or by 
mail upon Applicant at the address set 
forth above. Proof of such service (by 
aflUiAviL. or in the case of an attorney- 
at-law. by certificate) shall be filed con¬ 
temporaneously with the request. As pro¬ 
vided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act. 
an order disposing of the application will 
be Issued as of course following said date 
unless the Commission thereafter orders 
a hearing upon request or upon the 
Commission's own motion. Persons who 
request a hearing or advice as to whether 
a hearing is ordered will receive any no¬ 
tices and orders issued in this matter, 
including the date of the hearing t if or¬ 
dered) and any postponements thereof. 

For the Commission, by the Division 
of Investment Management, pursuant to 
delegated authority. 

Georg* A. Fitzsimmons. 

Secretary. 

(PR Doc 77-1041 Piled 1-19 77.8 4ft am | 


MIDWEST STOCK EXCHANGE. INC. 

Application for Unlisted Trading Privileges 
and of Opportunity for Hearing 

January 13. 1977. 

The above named national securities 
exchange has filed an application with 
the Securities and Exchange Commission 
pursuant to section 12(f) ( 1MB) of the 
Securities Exchange Act of 1934 and Rule 
I2f-1 thereunder, for unlisted trading 
privileges in the security of the company 
as set forth below, which security U listed 
and registered on one or more other na¬ 
tional securities exchanges: 

Vartan Associates. Pile No. 7-4904 Common 

Stock—41 Par Value. 

Upon receipt of a request, on or before 
January 29. 1977 from any interested 
person, the Commission will determine 
whether the application with respect to 
the company named shall be set down for 
hearing. Any such request should state 
briefly the title of the security in which 
that person Is Interested, the nature of 
the Interest of the person making the re¬ 
quest. and the position he proposes to 
take at the liearing. if ordered. In addi¬ 
tion. any interested person may submit 
his views or any additional facts bearing 
on the said application by means of a 
letter addressed to the Secretary. Securi¬ 
ties and Exchange Commission. Wash¬ 
ington. D.C. 20549 not later than the 
date specified. If no request for a hearing 
with respect to the particular application 
Is made, such application will be deter¬ 
mined by order of the Commission on 


the basis of the facts stated therein and 
other information contained In the offi¬ 
cial files of the Commission pertaining 
thereto. 

For the Commission, by the Division 
of Market Regulation, pursuant to dele¬ 
gated authority. 

Georg* A Fitzsimmons, 
Secretary. 

(PR Doc 77 1943 Piled 1-19-77:8:45 »_iu | 


|Rcl No. 9008. 812 4040| 

STEPHENS ARKANSAS TAX-EXEMPT BOND 

FUND. SERIES ONE (AND SUBSEQUENT 

SERIES) AND STEPHENS. INC. 

Filing of Application Pursuant to Section 
6(c) of the Act for an Order of Exemption 

January 14. 1977. 

Notice is hereby given that Stephens 
Arkansas Tax-Exempt Bond Fund. 
Series One and Subsequent Series 
(“Fund"!, a unit investment trust reg¬ 
istered under the Investment Company 
Act of 1940 ("Act") and it* sponsor, 
Stephens. Inc. <“Sponsor"). 114 East 
Capital Avenue. Little Rock. Arkansas 
72201. (hereinafter the Sponsor and the 
Fund are referred to collectively as “Ap¬ 
plicants'). have filed an application on 
October 12. 1976 and amendments 

thereto on December 29. 1976, and Janu¬ 
ary 13. 1977. pursuant to section 6(0 of 
the Act lor an order of the Commission 
exempting the Fund from the provisions 
of Section 14‘a> of the Act. exempting 
the frequency of capital gains distribu¬ 
tions or the Fund from the provisions of 
Rule 19b-1 and exempting the second ary 
market operations of the Sponsor from 
the provisions of Rule 22c-l under the 
Act. All Interested persons are referred 
to the application on file with the Com¬ 
mission for a statement of the repre¬ 
sentations contained therein, which are 
summarized below. 

The Fund will be comprised of a 
series of trusts, each of which will be 
governed by a separate Trust Indenture 
and Agreement ("Indenture") (herein¬ 
after Series One of the Fund Is referred 
to as “Series One"; all subsequent series 
are collectively referred to as the 
“Series": and Series and Series One arc 
collectively referred to as the "Funds'* 
and severally referred to as the "Fund"). 
The 8ponsor has filed a Form S-6 Regis¬ 
tration Statement under the Securities 
Act of 1933 ("1933 Act") for Series One. 
A similar registration statement will be 
filed for each subsequent series. Each 
Indenture will be executed on or about 
the time the registration statement 
under the 1933 Act for each such Series 
becomes effective. Each Indenture will 
have the Sponsor acting as such, the 
Union National Bank. Little Rock, as 
Trustee, and Robert P. Lindsey. Little 
Rock. Arkansas, as Evaluator. Each In¬ 
denture will contain substantially identi¬ 
cal terms and conditions. Pursuant to 
the Indenture, the Sponsor will deposit 
with the Trustee bonds ("Bonds") 
which the Sponsor shall have accumu¬ 
lated for such purpose in an amount at 
least equal to the aggregate principal 


amount of units to be offered. Simul¬ 
taneously with such deposit the Trustee 
will deliver to the Sponsor registered 
certificates for the unite which will 
represent the entire ownership of the 
respective Fund. These unite w r lll in turn 
be offered for sale to the public by the 
Sponsor. The 1933 Act registration 
statement for Scries One covers a maxi¬ 
mum of 28.000 units of fractional un¬ 
divided interest in Scries One to be of¬ 
fered to investors at the public offering 
price set forth in the prospectus includ¬ 
ed in the 1933 Act registration state¬ 
ment. including 5.250 unite registered 
for secondary market purposes. The 1933 
Vt registration statement for 8erie* 
One has not yet become effective. 

Applicants state that the Bonds de¬ 
posited in each Series will not be pledged 
or be in any other wav subjected to any 
debt at any time after the bonds are 
depo*.ited in the Fund except for the 
lien of the Trustee as security for cer¬ 
tain liabilities set forth In the Indenture. 
All such Bonds will be Interest-bearing 
obligations issued by or on behalf of the 
State of Arkansas or cities, counties, 
municipalities, school districts, and 
authorities and political subdivisions 
thereof, the Interest on which will be, 
in the opinion of counsel, exempt from 
all Federal Income tax. and under cer¬ 
tain conditions Arkansas income tax 
under existing !aw\ 

The assets of each Series will consist 
of the Bonds initially deposited, such 
other bonds as any continue to be held 
from time to time In exchange or sub¬ 
stitution for any of the Bonds upon cer¬ 
tain refundings, accrued and undistrib¬ 
uted interest, and undistributed cash. 
Certain of these Bonds may from time 
to time be sold under the special cir¬ 
cumstances set forth in the Indenture 
with reaped to such Series or may be 
redeemed or may mature in accordance 
with their terms. The proceeds from 
such disposition will be distributed to 
Unitholders and not reinvested. There 
Is no provision In the Indenture for the 
sale of Bonds and the reinvestment of 
proceeds thereof, and such activity w’ill 
not take place. 

Each Unit of the Fund will r e p rese n t 
a fractional undivided interest, the 
numerator of the fractional interest 
represented will be 1 and the denomi¬ 
nator will be the number of Units issued 
and outstanding in any particular 
Series. Unite are redeemable, and in the 
event that any Units are redeemed, the 
fractional undivided interest represent¬ 
ed by each Unit will be Increased ac¬ 
cordingly. Unite will remain outstand¬ 
ing until redeemed or until the termina¬ 
tion of the Indenture. The Indenture 
may be terminated with respect to any 
Series upon approval by 66^ percent of 
the Unitholders of such Series or. in the 
event that the value of the bonds in 
such Series shall fall below 40 percent 
of the principal amount of the bonds 
initially deposited in such Series, upon 
direction of the Sponsor to the Trustee. 
There is no provision in the Indenture 
for the issuance of any unite after the 
initial offering of unite and such activ¬ 
ity will not take place (except to the 
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extent that Uie secondary trading by the 
Sponsor In the Units Is deemed the issu¬ 
ance of Units under the Act). 

The Sponsor, while under no obliga¬ 
tion to do so. Intends to maintain a mar¬ 
ket for Units of the Fund and to offer 
to purchase such Units at prices based 
on the most recent evaluation by the 
Evaluator or Sponsor, which prices will 
be based upon the offering prices of the 
underlying Bonds. The Sponsor will not 
purchase any Units at a price less than 
a price based on the aggregate offering 
price of the underlying Bonds. Resales of 
such Units will be made by the Sponsor 
at the public offering price set forth in 
the then currently effective Prospectus. 

Section 14(a) 

Section I4<a> of the Act requires that 
a registered investment company, prior 
to making a public offering of its securi¬ 
ties: (a) Have a net worth of $100,000, 
(b) have previously made a public offer¬ 
ing and at that time have had a net 
worth of $100,000, or (c) have made ar¬ 
rangements for at least $100,000 to be 
paid in by 25 or fewer persons before 
acceptance of public subscriptions. 

Applicants assert that section 14(a) 
of the Act is Intended to limit the forma¬ 
tion of undercapitalized investment com¬ 
panies. Applicants state that it is In¬ 
tended that each Series, at the date of 
deposit and before any Unit is offered 
to the public, will have a net worth far 
in excess of $100,000, and that the 
Sponsor intends to sell all Units to the 
public at offering prices disclosed in the 
Prospectus for each such Series, and 
tliat other applicable information con¬ 
cerning the underlying Bonds will be 
disclosed in the Prospectus. Applicants 
seek an exemption from the provisions of 
section 14(a), in order that a public 
offering of units of the Funds as de¬ 
scribed above may be made. 

In connection with the requested 
exemption from section 14(a), the 
Sponsor agrees: Cl) To refund on de¬ 
mand and without deduction all sales 
charges to purchasers of Units of a Series 
If. within 90 days from the time that the 
registration statement under the 1933 
Act relating to such Series becomes ef¬ 
fective. the net worth of such Series 
shall be reduced to less than $100,000. 
or If such Series is terminated; (11) to 
instruct the Trustee on the date the 
bonds are deposited in each such Series 
that in the event that redemption by the 
Sponsor of Units constituting a part of 
the unsold Units of any Scries shall re¬ 
sult in that Series having a net worth 
less than 40 percent of the principal 
amount of Bonds initially deposited In 
such Scries, that the Trustee shall ter¬ 
minate such Series in the manner pro¬ 
vided in the Indenture, and distribute 
any bonds or other assets deposited with 
the Trustee pursuant to the Indenture 
as provided therein: and (ill) in the 
event of termination for the reasons de¬ 
scribed in (it) above, to refund any sales 
load to any purchasers of units pur¬ 
chased from the Sponsor on demand and 
without any deduction. 


Rut* 19b-l 

Rule 19b-l(a> provides, in substance, 
that no registered investment company 
which Is a “regulated investment com¬ 
pany** as defined In section 851 of the 
Internal Revenue Code shall make more 
than one distribution of long term 
capital gains In any one taxable year 
of such investment company. Paragraph 
(b) of said Rule contains a similar pro¬ 
hibition for a company not a “regulated 
investment company" but permits a unit 
investment trust to distribute capital 
gain dividends received from a “regu¬ 
lated investment company" within a 
reasonable time after receipt. 

The Fund proposes to make quarterly 
distributions of principal and interest 
to Unitholders of a Series. Distributions 
of principal constituting capital gains 
to Unitholders may arise in two in¬ 
stances: (1) If an issuing authority calls 
or redeems an issue held in the portfolio, 
the sums received by the Fund will be 
distributed to a Unitholder on the next 
distribution date: and (2) If units are 
redeemed by the Trustee and bonds from 
the portfolio are sold to provide the 
funds necessary for such redemption, 
each Unitholder will receive his pro rata 
portion of the proceeds from the bonds 
sold over the amount required to satisfy 
such redemption distribution. In such 
instances, a Unitholder may receive in 
his distribution funds which constitute 
capital gains, since in some cases the 
value of the portfolio bonds redeemed or 
sold may have increased since the date 
of initial deposit. 

Applicants state that the dangers 
against which Rule I9b-1 is Intended to 
guard will not exist In connection with 
any Series of the Fund, because neither 
the Fund nor the Sponsor has control 
over the events which would trigger 
capital gains. J.e.. the tendering of units 
for redemption and the prepayment of 
portfolio bonds by the Issuing authorities. 
The Fund seeks to make a combined dis¬ 
tribution of principal, including capital 
gains, and Interest each quarter, and 
states that any capital gains in such 
distribution will be clearly Indicated as 
such in accompanying reports to Unit- 
holders. In addition, It is alleged that the 
amounts involved in the normal distribu¬ 
tion of principal will be relatively small 
in comparison to the normal interest 
distribution. 

As noted above, paragraph < b» of Rule 
19b-l provides that a unit investment 
trust may distribute capital gain divi¬ 
dends received from a “regulated invest¬ 
ment company" within a reasonable time 
after receipt. Applicants assert that the 
purpose behind such provision is to avoid 
forcing unit investment trusts to accu¬ 
mulate valid distributions received 
throughout the year and distribute them 
only at year end. Applicants further al¬ 
lege that the situation presented by them 
places the Fund squarely within the pur¬ 
pose of such provision. However, in order 
to comply with the literal requirements 
of the Rule, the respective Scries of the 
Fund would be forced to hold any moneys 


which would constitute capital gains 
upon distribution until the end of their 
taxable years. The Applicants contend 
that such a practice would clearly be 
detrimental to the Unitholders. 

Rule 22o-1 

Rule 22c-1 provides, in relevant part, 
that redeemable securites of registered 
investment companies may not be sold, 
redeemed or repurchased except at a 
price based on the current net asset 
value (confuted on each day during 
which the New York Block Exchange is 
open for trading not less frequently than 
once dally as of the time of the close of 
trading on such exchange) which Is next 
computed after receipt of a tender of 
such security for redemption, or of on 
order to purchase or sell such security. 

Applicants state that Rule 22c-l has 
two purposes: (1) To eliminate or to re¬ 
duce so far as reasonably practicable any 
dilution of the value of outstanding re¬ 
deemable securities of registered invest¬ 
ment companies which might occur 
through the sale, redemption or repur¬ 
chase of such securities at prices other 
than their current net asset values: and 
<2> to minimize sneculative trading prac¬ 
tices in the securitcs of registered invest¬ 
ment companies. 

Applicants contend that Rule 22c-1 is 
Intended to guard against the danger of 
excessive speculation in investment com¬ 
pany securities. Applicants allege that as 
a practical matter, this danger does not 
exist with respect to the Fund since the 
whole appeal of the Fund is to Investors 
seeking Income and conservation of 
capital (the stated objectives of the 
Fund) rather than capital appreciation. 

The following pricing procedures for 
the purpose of effecting redemption, re¬ 
purchase. sale and resale transaction.^ 
will be followed by the Fund: 

During the Initial public offering pe¬ 
riod. tlie public offering price will be 
based upon the offering prices of tig* un¬ 
derlying Bonds plus a sales charge not to 
exceed 5 percent of the public offering 
price per unit. During the Initial public 
offering period, the Sponsor may repur¬ 
chase Units at a price based upon the 
offering price of the underlying Bonds. 

On the date of deposit, the Evaluate 
will make an evaluation of the under¬ 
lying Bonds based upon both the bid and 
offering prices of such Bonds. Thereafter 
during the initial public offering period 
the Evaluator will make a similar evalua¬ 
tion on each Friday, or on the preceding 
Thursday if Friday Is a legal holiday 
recognized as such by the New York 
Stock Exchange, such evaluations being 
made as of the close of trading on the 
New York Stock Exchange. During the 
initial public offering period, on each 
business day. other than the date of 
deposit and other than each date on 
which the evaluator will make his weekly 
evaluation, the 8ponsor will make a daily 
evaluation of the bid and offering price* 
of the underlying Bonds, such evalua¬ 
tions being made as of the close of trad¬ 
ing on the New York Stock Exchange. 

During the initial public offering pe¬ 
riod. redemption of Units will be based 
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upon the bid prices of the underlying 
Bonds. The Trustee will utilize such bid 
price evaluation, as described herein, to 
daily determine the Unit Value of the 
Units of the Fund, which Unit Value 
will be the redemption price for Units 
tendered for redemption before the close 
of trading on the New York Stock Ex¬ 
change on any business day. Business 
day is defined to mean each day on which 
the New York Stock Exchange is open 
for trading. 

The public offering price, the repur¬ 
chase price, and the redemption price 
during the Initial public offering period 
will be readjusted daily in accordance 
with the evaluations by the Evaluator 
and Sponsor, such readjusted prices to 
be effective for all Units tendered for re¬ 
demption. Units sold, or Unite repur¬ 
chased before the close of trading on the 
New York 3tock Exchange on such day 
of adjustment. For all Units tendered for 
redemption, repurchase or sale after the 
close of trading on the New York Ex¬ 
change. the relevant prices will be com¬ 
puted as of the next time for evaluation 
as described herein. 

During the secondary market period, 
which Is the period subsequent to the ter¬ 
mination of the initial offering jieriod. the 
Sponsor, while not obligated to do so. 
Intends to offer to purchase units at 
prices based on the offering side evalua¬ 
tion of the bonds in the Fund. During 
the secondary markot period the 8*x>n- 
scrr may also sell Units based upon the 
offering prices of the underlying Bonds 
plus a sales charge not to exceed 5 per¬ 
cent of the secondary market offering 
price per unit. During the secondary 
market period, redemption of Units will 
continue to be made on the basis of the 
bid prices of the underlying Bonds 

During the secondary market period, 
the Evaluator will make an evaluation of 
the underlying Bonds on each Friday. 
Thursday if Friday is a legal holiday, as 
of the close of trading on the New York 
Stock Exchange, such evaluation to be 
both for the bid and offering prices of 
the underlying Bonds. The bid evaluation 
will be used by the Trustee for purposes 
of redemption during the week follow ¬ 
ing the evaluation. The offering evalua¬ 
tions will be used by the Sponsor in de¬ 
termining its repurchase and sale prices 
during the following week. 

Applicants state that the 8ponsor has 
undertaken to adopt a procedure w hereby 
it will review 4 on each business day. ex¬ 
cept on days when the Evaluator makes 
his Evaluation, the underlying bid and 
offering prices of the Bonds in the Fund. 
In the case of a repurchase, if the Spon - 
sor cannot state that the current bid 
price is not higher than the offering side 
evaluation, computed as of the last busi¬ 
ness day of the previous week, the Spon¬ 
sor will make a full evaluation. The 
Sponsor has agreed that. In case of the 
resale of Units in the secondary market, 
if the Sponsor cannot state that the of¬ 
fering side evaluation computed as of the 
lost business day of the previous week Is 
not more than one-half point greater 
than the current offering ride evaluation. 


a full evaluation will be made, which 
evaluation will then be utilized for the 
purposo of effecting redemption, repur¬ 
chase and sale transactions of Units until 
the next weekly evaluation by the Evalu¬ 
ator or until such evaluations have to be 
re-evaluated in accordance with thedaily 
review by the Sponsor. 

Unit Value is defined to be the pro rata 
share of each Unit in the Fund deter¬ 
mined on the basis of il) cash on hand 
in the Fund or monies in the process of 
being collected. (2) the value on the bid 
side of the market as reported by the 
Evaluator of the underlying Bonds in the 
Fund, and <3> interest accrued thereon 
but not subject to collection, less (1) 
amounts representing taxes or govern¬ 
mental charges payable out of the Fund. 
<2> accrued expenses of the Fund, and 
<3* cash held for distribution to Unit- 
holders os of a record date prior to the 
Unit Value determination then being 
made. 

The secondary market activities of the 
Sponsor and the manner for the acqui¬ 
sition by investors of new Units, may be 
deemed to violate Rule 22c-l because of 
the absence of dally pricing. Applicants 
contend, however, that the purposes of 
Rule 22c-l will not be offended by the 
Sponsor's secondary market activities. 
Applicants assert that the pricing of 
Units by the Sponsor in the secondary 
market will In no way dilute the assets 
of the Fund, and that Unitholders will 
benefit from the Sponsor’s pricing pro¬ 
cedure in the secondary market since 
they will normally receive a higher re¬ 
purchase price for their Units than they 
could be redeeming their Units at the 
current net asset value and that this will 
be accomplished without the cost burden 
to the Fund of daily evaluations of the 
unit redemption value. 

Applicants also contend timt specula¬ 
tion in Units of any Series is unlikely be¬ 
cause price changes are limited in re¬ 
spect to the kind of bonds which will be 
held by such Scries 

Applicants therefore request an ex¬ 
emption from the provisions of Rule 22c~ 
1 for Series 1 and for all subsequently 
created Series insofar as the Rule may 
apply after completion of the primary 
distribution of Units of such Scries. 

Section 6ic> of the Act provides, in 
part, that the Commission may. upon ap¬ 
plication. conditionally or uncondition¬ 
ally exempt any person, security, or 
transaction, or any class or classes of 
persons, securities, or transactions from 
any provisions of the Act or of any rule or 
regulation under the Act. if and to the 
extent such exemption is necessary or 
appropriate in the public interest and 
consistent with the protection of invest¬ 
ors and the purposes fairly inteuded by 
the policy and provisions of the Act. 

Notice is further given that any inter¬ 
ested person may, not later than Feb¬ 
ruary 7. 1977. at 12:30 p.m.. submit to 
the Commission in writing a request for 
a hearing on the application accompa¬ 
nied by a statement as to the nature of 
his interest, the reason for such request 
and the issues, if any. of fact or law pro¬ 


posed to be controverted, or he may re¬ 
quest that he be notified if the Com¬ 
mission orders a hearing thereon. Any 
such communication should be ad¬ 
dressed: Secretary. Securities and Ex¬ 
change Commission. Washington, D.C. 
20549. A copy of such request shall be 
served personally or by mall upon the 
Applicants at the address stated above. 
Proof of such sen*ice <by affidavit, or, in 
the case of an attorney-at-law. by cer¬ 
tificate • shall be filed contemporaneously 
with the request. As provided by Rule 0-5 
of the Rules and Regulations promul¬ 
gated under the Act. an order disposing 
of the application herein will be issued as 
of course following satd date, unless the 
Commission thereafter orders a hearing 
upon request or upon the Commission's 
ow n motion. Persons, who request a hear¬ 
ing or advice as to whether a hearing is 
ordered, will receive any notices and 
orders issued in the matter, including the 
date of the hearing (If ordered) and any 
postponements thereof. 

For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 

G force A. Fitzsimmons. 

Secretary 

|FR Doc.77 1943 Piled 1 10 77; 8 4ft im| 


| Release No. 9609. 812-40531 

SoGEN INTERNATIONAL FUND. INC. 

Filing of Application for Exemption From 
Section 2(a)(19) of the Act 

January 14. 1977. 

Notice is hereby given that SoGen In¬ 
ternational Fund. Inc. <"Applleant"). 20 
Broad Street. New York, New’ York 10005. 
a Delaware corporation registered under 
the Investment Company Act of 1940 
('•Act") as a diversified, open-end. man¬ 
agement Investment company, filed an 
application on November 12. 1976. pur¬ 
suant to section 6<c> of the Act. for an 
order declaring that Richard M. Brassier 
(“Brassier") shall not be deemed to be 
an “interested person" of the Applicant, 
or SoGen-Swiss International Corpora¬ 
tion ("Adviser"), the investment adviser 
to and principal underwriter of the Ap¬ 
plicant, or Smith Barney. Harris Upham 
& Co.. Incorporated ("Subinvestment 
Adviser" >. the sub-investment adviser to 
the Applicant, within the meaning of sec¬ 
tion 2ia> (19» of the Act solely by reason 
of his being a director of Union Mutual 
Life Insurance Company ("Union Mutual 
Life"), a Maine life insurance company, 
and Unlonmutual Corporation (' Union- 
mutual*') a wholly-owned subsidiary of 
Union Mutual Life. All interestered per¬ 
sons are referred to the application on 
file with the Commission for a statement 
of the representations contained therein, 
which are summarized below. 

Brassier is currently a director of Ap¬ 
plicant. and at the same time is a direc¬ 
tor of both Union Mutual Life and 
Unlonmutual. According to the applica¬ 
tion. Unlonmutual Sales Corporation 
("Unlonmutual Sales'*), a wholly-owned 
subsidiary of Unlonmutual Equity Cor- 
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potation, which In turn is a wholly- 
owned subsidiary of Unionmutual. is 
registered as a broker-dealer under the 
Securities Exchange Act of 1934 ("Ex¬ 
change Act**). It is represented that 
Unioiunutual also holds a 12 5 percent 
interest in Linsco Corporation ("Linsco") 
of Washington. D.C.. a registered broker- 
dealer under the Exchange Act. 

Sections 2(a)( 19> (AH?) and (BMv> 
of the Act define an "interested person" 
of an investment company and of an in¬ 
vestment adviser of an investment com¬ 
pany to include any broker or dealer 
registered under the Exchange Act or 
any affiliated person of such broker or 
denier. Section 2<a>(3> of the Act in¬ 
cludes in the definition of an "affiliated 
person" any person directly or indirectly 
controlling, controlled by or under com¬ 
mon control with such other person 

Applicant states that because of 
Breeder's position as a director of 
Unionmutual Life and Unionmutual. 
Bressler might be considered for pur¬ 
poses of section 2(a) (19) of the Act. to 
be an affiliated person of Unionmutual 
Sales and/or linsco and. thus, an in¬ 
terested person of the Applicant, the Ad¬ 
viser and the Sub-investment Adviser 

Applicant states that Unionmutual 
Sales has been inactive since June 25. 
1976. prior to which time iU sole function 
was to act as principal underwriter for 
Lighthouse Fund B. Inc. <•'Lighthouse") 
a registered, open-end management in¬ 
vestment company organized by Union 
Mutual Life. It is further staled that on 
June 25. 1976. Lighthouse sold substan¬ 
tially ah of Its assets to 8igma Capital 
Shares. Inc. ("Sigma"). a registered, 
open-end management Investment com¬ 
pany. in return for shares of Sigma. 
Lighthouse subsequently distributed the 
Sigma shares to its shareholders, and it 
is in the process of dissolving. On Sep¬ 
tember 7.1976. the Commission issued an 
order (Investment Company Act Rdeu.se 
No. 9428) pursuant to an application of 
Lighthouse declaring that Lighthouse 
had ceased to be an investment company 
as defined in the Act. Applicant states 
that Unionmutual 8ales has not other¬ 
wise acted as a broker-dealer and that 
Union Mutual Life lias advised Appli¬ 
cant that no definite plans have been 
formed concerning the future activities 
of Unionmutual Sales. 

Applicant states that Linsco was 
formed by eight insurance companies 
(one being unioiunutual). each of which 
owns 13.5 percent of it* shares, in order 
to share the costa of establishing and op¬ 
erating a broker-dealer which would 
be licensed In moat states for the retail 
sale of mutual fund shares and variable 
annuities. Insurance agents of the eight 
life insurance companies who desire to 
offer these products to their clients may 
register with the National Association of 
Securities Dealers as registered repre¬ 
sentatives of Linsco, In addition, it is 
stated that Linsco occasionally arranges 
private placements and real estate syn¬ 
dications and may otherwise act as a 
broker-dealer. Applicant represents that 
neither Unionmutual Bales nor Linsco 
has ever engaged in securities transac¬ 


tions on behalf of Applicant or lias ever 
participated in the sale of Applicant's 
shares. 

According to the application. Bressler 
lives in Los Angeles, and his principal oc¬ 
cupation is his position as Senior Vice 
President-Finance of Atlantic Richfield 
Company. It is represented that Bressler. 
as a director of Union Mutual Life and 
Unionmutual. shares in the general re¬ 
sponsibility of the directors of both com¬ 
panies for the management of their af¬ 
fairs. but does not participate in the day- 
to-day operations of either company: 
that he Is neither a director nor an offi¬ 
cer of Unionmutual Sales or Linsco or 
in any other way a participant in the 
day-to-day operations of said broker- 
dealers: that other than his fees as a di¬ 
rector of Union Mutual Life and Union- 
mutual. which comprises an insignificant 
portion of his total Income, Bressler re¬ 
ceives no remuneration from Union Mu¬ 
tual Life, its subsidiaries or Linsco; and 
that Bressler has no personal interest in 
the operations of Union Mutual Life, its 
subsidiaries or Linsco. 

Applicant represents and warrants to 
the Commission that, so long as Bressler 
remains one of its directors. Applicant 
will not knowingly purchase any securi¬ 
ties from or through or sell any securi¬ 
ties to or through. Union Mutual Life, its 
subsidiaries or Linsco. and that neither 
Union Mutual Life nor Linsco will be per¬ 
mitted to participate in the distribution 
of Applicant's shares. 

Applicant requests that an order be 
issued, pursuant to section 6<c> of the 
Act declaring that Bressler sliall not be 
deemed an interested person of Appli¬ 
cant. the Adviser or the Sub-investment 
Adviser within the meaning of section 
2<aH19> of the Act solely by reason of 
ids being a director of Union Mutual Life 
and Unionmutual. 

8eetion 6(c) of the Act provides that 
the Commission, by order upon applica¬ 
tion. may conditionally or uncondition¬ 
ally exempt any person or transaction 
from any provision of the Act or of any 
rule or regulation thereunder, if and to 
the extent that such exemption is neces¬ 
sary or appropriate in the public interest 
and consistent with the protection of 
investors and the purposes fairly intend¬ 
ed by the policy and provisions of the 
Act. 

Notice is further given that any inter¬ 
ested person may. not later than Feb¬ 
ruary 9. 1977. at 5:30 p.m., submit to the 
Commission In uTiting a request for a 
hearing on the matter accompanied by 
a statement as to the nature of his inter¬ 
est. the reason for such request, and the 
issues. If any. of fact or law proposed to 
be controverted, or he may request that 
he be notified if the Commission shall 
order a hearing thereon. Any such com¬ 
munication should be addressed: Secre¬ 
tary*. Securities and Exchange Commis¬ 
sion. Washington. D.C. 20549. A copy of 
such request shall be served personally 
or by mail upon Applicant at the address 
stated above. Proof of such service <by 
affidavit, or in case of an attorney-at- 
law. by certificate) shall be filed contem¬ 
poraneously with the request. As pro¬ 


vided by Rule 0-5 of the Rules and Reg¬ 
ulations promulgated under the Act. an 
order disposing of the application will 
be issued as of course following said date 
unless the Commission thereafter orders 
a hearing upon request or upon the Com¬ 
mission's own motion. Persons who re¬ 
quest a hearing, or advice as to whether 
a hearing is ordered, will receive any no¬ 
tices and orders issued in this matter, 
including the date of the hearing (if or¬ 
dered > and any postponements thereof. 

For the Commission, by the Division 
6f Investment Management, pursuant to 
delegated authority, 

Gcosor A Fitzsimmons. 

Secretary . 

|FR Doc 77 I&44 Filed 1 19-77.8:46 »m| 

SMALL BUSINESS 
ADMINISTRATION 

ILlccre No 06/10 0068| 

ADMIRAL INVESTMENT COMPANY. INC. 

Application for Transfer of Control of Li¬ 
censed Small Business Investment Com¬ 
pany 

Notice Is hereby given that an applica¬ 
tion has been filed with the Small Busi¬ 
ness Administration <8BA). pursuant to 
I 107.701 of the regulations governing 
small business investment companies (13 
CFR 107.701 (1976)), for transfer of 
control of Admiral Investment Company. 
Inc.. (Admiral’. 2200 West Loop South. 
Suite 210. Houston. Texas 77027, a Fed¬ 
eral Licensee under the Small Business 
Investment Act of 1958. as amended 
(The Act). (15 U.S.C. 661 et seq ). and 
the rules and regulations promulgated 
thereunder. 

Admiral was licensed on December 28. 
1961. and its present capitalization Ls 
$500,000. It is proposed that MMC Inves¬ 
tors Services. Inc.. < MMCI8). 75 Rock¬ 
efeller Plaza, New York, N.Y. 10019, pur¬ 
chase all of the 500.000 shares of Ad¬ 
miral’s issued and outstanding common 
stock. This is the only class of stock au¬ 
thorized MMCI8 is an Oklahoma cor¬ 
poration organized in 1974 and is en¬ 
gaged in providing financial and invest¬ 
ment consulting services to corporate 
clients, and will provide such services to 
the Licensee. Mr. William N. Vital is and 
bis w f ife own 50 percent of MMCIS. The 
remaining 50 percent is owned by Ollle 
Development Co.. Inc., located in Mid¬ 
land Center. Oklahoma City, Oklahoma 
73126. an Oklahoma corporation pri¬ 
marily engaged in real estate, Mr. George 
J. Records and his wife, together with 
members of and trusts for the benefit of 
their family, own all of the outstanding 
capital stock of Ollie Development Co . 
Inc. 

Mr. Records and his family also con¬ 
trol Midland Mortgage Co., an Okla¬ 
homa City based mortgage banking firm. 
Admiral should benefit from its relation¬ 
ship to Midland Mortgage Co., because 
of their branch offices in Oklahoma City, 
Lawton and Tulsa. Oklahoma: Phoenix, 
Prescott and Tucson. Arizona: Houston. 
Texas; Colorado Springs, Denver and 
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Pueblo, Colorado; and Tustln, Califor¬ 
nia. 

The proposed transfer of control la 
subject to the approval of SB A. If such 
approval is Riven, the new officers and 
directors of Admiral will be: 

George Jeffrey Record*. Chairman of the 
Board, 1610 Guilford lane. Oklahoma City, 
Oklahoma 73120. 

William Nelson Vttails, President, Director, 
Dibble Hill Rood, Weal Cornwall. Connect¬ 
icut 06796 

Mrs. Ada B. Jones. Secretary, Treasurer, 
Route tt 3, Bos 343, Edmond. Oklahoma 
73034. 

Caroline Serger, A*M*Unt Secretary. 170-12 
Pidgeon Meadow Rd., Flushing. New York 
11366. 

Betty L. Rodgers. Assistant Secretary. 2701 
8.W. 63rd Street, Oklahoma City. Okla¬ 
homa 73110. 

Paul Donnelly Pogonuccl, Director. 33 Rope 
Ferry Road. Hanover. New Hampshire 
03766. 

There will be no significant change 
in Admiral's charter and bylaws; how¬ 
ever. its name will be changed to Activ¬ 
eX Capital Corporation and its princi¬ 
pal office will be moved to Suite 101. 
1601 Classen Boulevard. Oklahoma City, 
Oklahoma 73106. The Licensee will con¬ 
tinue to conduct Its operations in the 
State of Texas and to expand Us activi¬ 
ties to the States of Oklahoma. Arizona, 
California, Colorado and Connecticut. 

Admiral is considered to be a real 
estate specialist and is permitted by 8BA 
to have up to 100 percent of its portfolio 
invested In small business concerns pri¬ 
marily engaged in real estate. The pro¬ 
posed new owners plan to retain this 
real estate exemption. 

Matters involved in SBA'is considera¬ 
tion of the application include the gen¬ 
eral business reputation and character 
of management and shareholders, and 
the probability of successful operations 
of Admiral under their management In 
accordance with the Act and Regula¬ 
tions. 

Notice is further given that any per¬ 
son may, not later than February 7,1977, 
submit to 8BA in writing, comments on 
the proposed transfer of control of this 
company. Any such comments should be 
addressed to; Associate Administrator 
for Finance and Investment. Small Bus¬ 
iness Administration, 1441 ‘X” Street, 
N.W.. Washington D.C. 20416. 

A copy of this notice will be published 
by Admiral In a newspaper of general 
circulation in Houston. Texas and Okla¬ 
homa City, Oklahoma. 

(Catalog of Fodrral Domestic Assistance Pro¬ 
gram No 69011. Small Buxine*.-* Investment 
Companies.) 

Dated: January 12,1977, 

Pimm F. McNklsh, 
Deputy Associate 
Administrator for Investment. 
|FR Doc 77-1823 Filed 1-10 77:6:46 am) 


| License No. 04/04-00471 

Proposed Transfor of Control 

CAMERON BROWN CAPITAL C0RP. 

Notice Is hereby given that an appli¬ 
cation has been filed with the Small Busi¬ 
ness Administration (SBA) pursuant to 
§ 107.701 of the SB A regulations govern¬ 
ing small business Investment companies 
(13 CFR 107.701 (19760 for the Trans¬ 
fer of Control of Cameron-Brown Capi¬ 
tal Corporation. 4300 8Jx Forks Road. 
Raleigh. North Carolina 27609, a Federal 
licensee under the Small Business In¬ 
vestment Act of 1956, as amended (the 
Act). 

Cameron-Brown Capital Corporation 
(Cameron-Brown) was licensed on Octo¬ 
ber 20. 1961. Its present combined paid- 
in capital and surplus is $1,250,265. The 
proposed transfer of control is subject 
to and contingent upon the approval of 
SB A. 

The Applicant, R. S. Dickson & Com¬ 
pany. 2000 Jefferson First Union Plaza, 
Charlotte. North Carolina 28282. trading 
as Rudd Ink Investment Company (RIC) 
is a wholly-owned subsidiary of Ruddlck 
Corporation, a holding company orga¬ 
nized under the laws of North Carolina, 
RIC is proposing to puchase from 
Cameron-Brown, a North Carolina Cor¬ 
poration, (a wholly-owned subsidiary of 
First Union Corporation) all of the issued 
and outstanding capital stock of Cam¬ 
eron-Brown consisting of up to 1,185.364 
shares of common stock. 

The proposed officers and directors of 
the applicant are as follows; 

Chairman of the Board and Director, R. 
Stuart Dickson. 2236 Plnowood Circle. 
Charlotte. North Carolina 28211. 

President, Director, H. B. McManiuvuy. Jr„ 
3427 Seward Place, Charlotte, North Caro¬ 
lina 28211. 

Vice President . Director. J. Alex McMillan. III. 
764 Museum Drive, Charlotte. North Caro¬ 
lina 28207. 

Vice President, Director, Alan T. Dickson. 612 
Museum Drive, Charlotte. North Carolina 
28207 

Treasurer, Joseph L Overton. 6600 Sardis 
Rood. Charlotte. North Carolina 28211. 
Secretary. Donald B. Williford. 16 Hamilton 
Ferry Road, River Hill* Plantation. Clover, 
South Carolina 29710. 

Aftvfetant Secretary. James O Stephen*. 1910 
Birchcreat Drive. Charlotte. North Carolina 
28206. 

Subsequent to final approval from the 
SBA, the Applicant intends to change the 
nnme of the Licensee to Heritage Capi¬ 
tol Corporation. 

Matter involved in SBA'6 consideration 
of the Applicant include the general busi¬ 
ness reputation and character of the new 
owners and management, and the proba¬ 
bility of successful operations of the Li¬ 
censee under their management and con¬ 
trol. including adequate profitability and 
financial soundness, in accordance with 
the Act and regulations, 


Notice Is hereby given that any person 
may. not later than February 7,1977 sub¬ 
mit to SBA, In writing comments on the 
Transfer of Control. 

Any such communications should be 
addressed to the Deputy Associate Ad¬ 
ministrator for Investment. 1441 "L" 
8treet, N.W., Washington. D.C. 20416. 

A copy of this notice shall be published 
in a newspaper of general circulation in 
Charlotte and Raleigh. North Carolina 

(Catalog of Federal Domcnllc A**l*Uncc Pro* 
gram No 69.011, Sinai) Bunina* fnvr»'mrnt 
Companies) 

Dated: January 12.1977. 

Peter F. McNeimi 
Deputy Associate 
Administrator for Investment 

|FR Doc.77-1834 Filed 1-10 77:8 46 unt\ 


| Declaration of Disaster Loan Art* No 12811 

MINNESOTA 

Docla ration of Disaster Area 

St. Louts County and adjacent Coun¬ 
ties within the State of Minnesota con¬ 
stitute a disaster area because of physical 
damage to wells resulting from drought 
which occurred in the calendar year 
1976. 

Eligible persons, firms and organiza¬ 
tions may file applications for loons for 
physical damage as a result of drought 
until the close of business on March 14. 
1077. and for economic injury until the 
close of business on October 14, 1977. at 

Small Bunin em Administration, District Of¬ 
fice, Plymouth Building, Room 630, 12 
South Sixth Street. Minneapolis. Minnesota 
66402. 

or other locally announced location* 
Dated: January 12, 1977. 

MrrcnxLL P. Kosfunskj, 
Administrator 
|PR Doc.77 -1822 Filed 1 -19~77;8:46 am | 

DEPARTMENT OF STATE 

| Public Notice CM-7/10) 

OCEAN AFFAIRS ADVISORY 
COMMITTEE 

Rescheduling of Meeting 

The meeting of the Ocean Affair* Ad¬ 
visory Committee scheduled for January 
25-26. 1977, and announced in the Fed¬ 
eral Register of Thursday, December 30. 
1976. Vd. 41. No. 252 <41 FR 56898) has 
been rescheduled for March 15-16. 1977 
The rescheduling is due to scheduling 
conflicts on the original dates. 

Dated; January 12. 1977. 

William L. Sullivan. Jr„ 

Acting Deputy Assistant Secre¬ 
tary /or Oceans and Fisheries 
Affairs. 

| FR Doc.77 1887 Filed 1-19-77:8’46 Am | 
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[Public Notice OM T/ISI 

SECRETARY Of STATE’S ADVISORY COM¬ 
MITTEE ON PRIVATE INTERNATIONAL 
LAW STUDY GROUP ON HOTEL- 
KEEPERS' LIABILITY 

Meeting 

A meeting of the Study Group on 
Hotelkeepers* Liability, a subgroup of the 
Secretary of State's Advisory Committee 
on Private International Law. will be 
held at 10:00 a.m. on Thursday. Febru¬ 
ary 17. 1977. in room 5519 of the Depart¬ 
ment of State. Members of the general 
public may attend up to the limits of the 
capacity of the meeting room and par¬ 
ticipate in the discussion subject to in¬ 
structions of the Chairman 

The meeting will consider the positions 
which should be taken by the United 
States representative at the first session 
of the committee of governmental ex¬ 
perts on the hotelkeeper's contract to be 
held by the International Institute for 
the Unification of Private Law ui Rome 
March 28-April 1. 1977. 

Entrance to the Department of State 
building l* controlled, and members of 
the general public should use the C Street 
entrance. Entry will be facilitated if ar¬ 
rangements are made in advance, and it 
te requested that members of the general 
public who plan to attend the meeting 
inform their nnme, affiliation, and ad¬ 
dress to Miss Dorothy Pagan. Office of 
the Legal Adviser. Department of State, 
prior to February 17.1977. The telephone 
number is area code 202. 632-8134 

Richard D Kf.arnky. 

Chairman 

January 12, 1977. 

|FR Doc 77-188(3 Piled I 19 T7. 8 45 nm| 


| Public Notice CM 7/l7| 

SHIPPING COORDINATING COMMITTEE 
SUBCOMMITTEE ON SAFETY OF LIFE 
AT SEA 

Meeting 

The working group on radiocommuni- 
entions of the Subcommittee on Safety of 
Life at Sea, a subcommittee of the 
Shipping Coordinating Committee, will 
hold an open meeting at 2:00 pm. on 
Thursday, February 17. 1977, in Room 
7426 of the Department of Transporta¬ 
tion. 400 8eventh Street. 8.W., Washing¬ 
ton. DC. 

The purpose of the meeting is to pre¬ 
pare position document! for the Seven¬ 
teenth Session of the Subcommittee on 
Radiocommunications of the Intergov¬ 
ernmental Maritime Consultative Or¬ 
ganization <IMOC>. to be held in London 
February 21-25. 1977. In particular, the 
working group will discus* the following 
topics: 


Promulgation of navigational warnings to 
shipping; 

Operational standard* for shipboard radio 
equipment; 

Operational requlrementa for emergency 
position-indicating radio beacons and 
portable radio apparatus for survival craft; 
and 

Matters resulting from the World Mart time 
Administrative Radio Conference. 1974. and 
the work of the International Radio Con¬ 
sultative Committee 

Requests for further information on 
the meeting should be directed to LT. F 
N. Wilder. United States Coast Guard. 
He may be reached by telephone on 'area 
code 202) 426-1345. 

The Chairman will entertain com¬ 
ments from the public as time permits. 

Richard K. Bank. 

Chairman, 

Shipping Coordinating Committer 

January II, 1977. 

| FR Doc.77-1885 Piled l 19 77;8.45 am| 


Agency for International Development 

BOARD FOR INTERNATIONAL FOOD AND 
AGRICULTURAL DEVELOPMENT 

Meeting 

Pursuant to Executive Order 11769 and 
Uie provisions of section 10(a». <2>. Pub. 
L. 92 -463, Federal Advisory Committee 
Act. notice is hereby given of the fifth 
meeting of the Board for International 
Food and Agricultural Development on 
February 14 and 15. 1977. The purpose of 
the meeting is to begin review of the An¬ 
nual Report, to receive briefings on sec¬ 
toral strategies for agriculture. Mission 
Guidelines, and to review nominees for 
the Joint Committees. 

The meeting will begin at 9:00 am 
and adjourn at 5:30 pin., and will meet 
in Room 5951, U.S. Department of State. 
21st and Virginia Avenue on both days. 
The meeting is open to the public. Dr. 
Erven J. Long. Associate Assistant Ad¬ 
ministrator. Is designated as the Federal 
Officer at the meeting. It Is suggested 
that those desiring more specific in¬ 
formation contact him at 21st and Vir¬ 
ginia Avenue, NW„ Washington. DC.. 
20523 or coll area code 202-632-3800 

Doted: January* 12. 1977. 

Ehvxn J. Long. 

Fcderal Officer, Board for Inter¬ 
national Food and Agricul¬ 
tural Development . 

I PR Doc 77-1840 Piled 1-19-77:8:46 ont| 


DEPARTMENT OF 
TRANSPORTATION 
Coast Guard 

[COD 77-0051 

ADVISORY COMMITTEES 
Applicants for Membership 

The Coast Guard Is seeking applicants 
who arc interested in being appointed as 
a member on one of the following ad¬ 
visory committees: 

1. Towing Industry advisory commit¬ 
tee (TIACl. TIAC advises the Marine 
Safety Council, an internal Coast Guard 
Council which advises the Commandant 
on tlie safe operation of towing vessels 
and barges on rivers, inland waters, 
along the coasts, and upon the oceans. 

2. National offshore operations indus¬ 
try' advisory* committee <NOOIACi. 
NOOIAC advises the Marine Safety 
Council on offshore operations and the 
coastal environment, including offshore 
oil and mineral exploitation, transmis¬ 
sion of energy resources, and support 
facilities. 

3. Chemical transp ortat ion industry 
advisory committee ICTIAC). CTIAC 
advises the Marine Safety Council on the 
water transportation of hazardous ma¬ 
terials. 

4. Rules of the road advisory com¬ 
mittee <RRAC>. RRAC advises the Ma¬ 
rine Safety Council on proposals that 
affect the Rules of the Road. 

Each applicant should clearly indicate 
which of the committees he Is interested 
In. Additional information will be mailed 
to each applicant. Selection will be based 
upon expertise and leadership within 
the field of interest of the committee. 
Membership is open to all qualified per¬ 
sons. Environmental and public Interest 
representatives w T ho are knowledgeable 
in the area of Interest of a comlmttee are 
encouraged to apply for membership 
upon that committee. Applications for 
membership will be accepted until Feb¬ 
ruary 11. 1977. 

Each committee meets once or twice 
a year at a location that is selected by 
the Committee Sponsor. Members serve 
at their own expense and receive neither 
travel nor per diem allowances. 

Interested parties should write to: 
Commandant (G-CMC/81), U8. Coast 
Guard, Washington. D.C. 20590. 

G. H. Patrick Bursley, 

Hear Admiral. U£. Coast Guard, 
Chairman. Marine Safety Council. 

January 13.1977, 

I FR Doc.77-1876 PUed 1-19 77:8:45 am 1 
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NOTICES 


| OOD 77-410] 

PROPOSED PALMETTO PARK ROAD 
BRIDGE ACROSS THE ATLANTIC INTRA¬ 
COASTAL WATERWAY (LAKE BOCA 
RATON) BOCA RATON, PALM BEACH 
COUNTY, FLORIDA 

Public Hearing 

The Commandant has authorized a 
nubile hearing to be held by the Com¬ 
mander, Seventh Coast Guard District. 
The hearing will be on Monday, February 
28, 1077, at 7:00 p.m. at Boca Raton 
City Council Chambers, 201 West Pal¬ 
metto Park Rood. Boca Raton, Florida. 

This hearing is being held under the 
provision of f 115.60(c) of Title 33 Code 
of Federal Regulations which provides 
that public hearings will be held in those 
coses which are of special importance 
or where significant differences of opin¬ 
ion have not been resolved. 

On February 21. 1975 the State of 
Florida, Department of Transportation 
made application on behalf of Palm 
Beach County for Coast Guard approval 
of the location and plans for a single 
leaf four lane bascule bridge across the 
Intracoastal Waterway, mile 330.5 at 
Palmetto Park Road. Boca Raton. 
Florida. The proposed bridge would pro¬ 
vide a vertical clearance at mid channel 
of 15.5 feet <MHW> in the closed posi¬ 
tion. The proposed bridge is to replace 
the existing two lane single leuT bascule 
bridge which provides a vertical clear¬ 
ance at mid channel of 7.0 feet 'MHW* 
in the closed position. 

In February 1976 the Coast Guard de¬ 
nied the application for the reason that 
the proposed bridge would not provide 
for the reasonable needs of navigation. 
The bridge did not provide adequate ver¬ 
tical clearance in the closed position. 
The Coast Guard indicated that a bridge 
providing a vertical clearance at mid 
channel of 21.0 feet <MHWj would most 
likely provide for the reasonable needs 
of navigation. Data available to the 
Coast Guard Indicated the proposed 15.5 
foot vertical clearance would reduce 
bridge openings by about 25-30 percent, 
A bridge providing a vertical clearance of 
21 feet would reduce bridge openings by 
about 70-75 percent and a bridge pro¬ 
viding a vertical clearance of 25 feet 
would reduce bridge openings by a 
slightly higher percentage of about 75-80 
percent. The Coast Guard has not Issued 
a bridge permit for a drawbridge across 
the Intracoastal Waterway of less than 
20 feet in the closed position since 1971. 

Palm Beach County has petitioned the 
Coast Guard for reconsideration of the 
denial of the application citing financial 
hardship as the principal basis. Palm 
Beach County in support of their peti¬ 
tion has agreed to not request drawbridge 
regulations regardless of future highway 
traffic increases. Tlic bridge would al¬ 
ways be opened on signal. 

Previous objectors to the proposed 
bridge consulted in the course of recon¬ 
sideration. have reiterated their objec¬ 
tions that the bridge will not provide for 
the reasonable needs of navigation and 
a restriction against future drawbridge 
regulations is unrealistic. These objectors 
oonstst of 20 member yacht clubs of the 


Florida Council of Yacht Clubs, with a 
total membership of about 17,000 in¬ 
dividual members. There arc unresolved 
differences of opinion. 

Interested persons may present com¬ 
ments orally or in writing concerning 
any matter relevant to the proposed 
bridge. Information Is desired concern¬ 
ing short and long range projections of 
marine and highway traffic, potential de¬ 
velopment and projected population den¬ 
sities for the Boca Raton beach area, 
projected increases of recreational use 
of the public beaches and associated 
highway traffic, prospective significant 
impacts on the human environment and 
the adequacy of the proposed bridge, 
opening on signal at all times, for accom¬ 
modating future murine and highway 
traffic. 

The hearing will be informal. A Coast 
Guard representative will preside at the 
hearing, will make a brief opening state¬ 
ment describing the proposed bridge, and 
will announce the procedures for the 
hearing. Each person who w ishes to make 
an oral statement should notify the 
Commander (oan) Seventh Coast Guard 
District* Federal Building, 51 BW First 
Avenue. Miami. Florida 33130, by Feb¬ 
ruary 21. 1977. This notification should 
include tile approximate time required to 
make the presentation. A transcript of 
the hearing may be purchased by the 
public. Interested persons who ore unable 
to attend this hearing may also part lei- 
pate in the consideration of this petition 
by submitting their comments in writing 
before March 28, 1977 to the Commander 
<oan>. Seventh Coast Guard District- 
Bach comment should state the reasons 
for any objections, comments, or pro¬ 
posed changes to the plans and the name 
and address of the person or organiza¬ 
tion submitting the comment. 

Copies of all written communications 
will be available for examination by in¬ 
terested persons at the office of the Com¬ 
mander toon). Seventh Coast Guard 
District. All comments received will be 
considered before final action Ls taken on 
the petition for reconsideration. After 
the time period for the submission of 
comments, the Commander, 8eventh 
Coast Guard District, will fonvard the 
record. Including all written comments 
and his recommendations, to the Com¬ 
mandant. U.S. Coast Guard. Washing¬ 
ton, D.C. 20590. 

(Sec 502, 60 State. 947. M amended. (88 
UJB.C. 625. 49 UB C. 1655(g) (6) (C)): 83 CTR 
116.60(c) 49 CTR 1.46(C) (10) ) 

Dated January 12, 1977. 

D. J. Riixy. 

Captain. U.S. Coast Guard , Act¬ 
ing Chief, Office of Marine 
Entrironmcnt and Systems. 

|PR Doc.77-1077 Plied 1 19~77;8:48 am.) 

Federal Aviation Administration 

GENERAL AVIATION AIRPORT 
DEVELOPMENT 

State Demonstration Programs; Notice of 
Polky 

The purpose of thLs notice is to set 
iorth the policy of the Federal Aviation 
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Administration with respect to the im¬ 
plementation and operation of the state 
demonstration program for general avia¬ 
tion airport development established un¬ 
der section 28 of the 1976 amendments 
to the Airport and Airway Development 
Act of 1970. as amended ( A ADA) , Pub. L. 
94-353 (90 Stat. 871 1 . 

Under the state demonstration pro- 
Rram which will include only four states 
and which must be initiated prior to 
January 1,1977, the FAA is authorized to 
make grants to each state in the demon¬ 
stration program for use by that state in 
making grants to sponsors of general 
aviation airports. Pursuant to tho au¬ 
thority contained in section 28. the FAA 
has selected the following four states for 
participation in the state demonstration 
program: Arizona. Michigan. Pennsyl¬ 
vania. and South Dakota. These four 
states were selected from the twenty 
states that applied on the basis of sev¬ 
eral factors. Including: geographic loca¬ 
tion; the relative significance of general 
aviation in the state: the size and scope 
of its general aviation development pro¬ 
gram; and the degree to which the se¬ 
lected state is representative of a group 
of states. 

Although the state demonstration pro¬ 
gram involves Pedeml grants for the de¬ 
velopment of general aviation airports. 
Part 152 of the Federal Aviation Regula¬ 
tions Is not applicable to the program. 
Part 152 prescribes the FAA policies and 
procedures for administering the Airport 
Development Aid Program <ADAP> for 
airport development and planning grant 
projects under the AADA. In implement¬ 
ing the ADAP. the FAA. except in cases 
where states act as sponsors or co-spon- 
sors or supplement Federal funds, makes 
direct grants to local sponsors without 
state participation in the grant agree¬ 
ments. Consequently, Part 152 is neither 
meant to be nor is it applicable to the 
state demonstration program where 
grants are made by the states. 

However, under section 28, grants by 
the participating states of program funds 
must be made in the same manner and 
subject to the same statutory require¬ 
ments and conditions as grants made by 
the FAA to airport sponsors. Further¬ 
more. demonstration program grants 
made by the FAA to participating states 
will contain appropriate substantive re¬ 
quirements of Part 152. and. as a condi¬ 
tion of demonstration program grants, 
those states must include the applicable 
requirements of Part 152 in subsequent 
grants to airport sponsors. 

It should be noted that the purpose of 
the state demonstration program is to 
enable the FAA to evaluate whether state 
administration of the general aviation 
portion of the ADAP is practicable and 
feasible and can be carried out in an 
efficient and economical manner. 

(Sec. II through 30. Airport and Airway De¬ 
velopment Act of 1970. ns Amended (49 U.S.C. 
1711 through 1730). And | 1.47(g) of the 
Regulation* of the Omce of the Secretary of 
Transportation (49 CFR 1.47(g)).) 


Issued in Washington. D.C., on Janu¬ 
ary 10. 1977. 

John L. McLucas. 
Administrator. 
(PR Doc 77-1623 Filed 1-19-77:8:45 Ami 


MICROWAVE LANDING SYSTEM ADVISORY 
COMMITTEE 

# Meeting 

Pursuant to Section 10(a) <2) of the 
Federal Advisory Committee Act (Pub. L. 
92-463; 5 U.8.C. App. I) notice la hereby 
given of a meeting of the Microwave 
Landing System <MLS> Advisory Com¬ 
mittee to be held February 3, 1977. at 
9:30 a m. in Room 9A/B/C. Federal Of¬ 
fice Building 10A, 800 Independence Av¬ 
enue, S.W.. Washington. D.C. The agenda 
for the meeting is as follows: Review of 
program progess over the pest year, plans 
for future work including ongoing pro¬ 
curement of military and civil proto¬ 
type hardware, and status of the current 
international program to select an MLS 
for standardization. 

Attendance Is open to the interested 
public but limited to the space available. 
With the approval of the Chairman, 
members of the public may present oral 
statements at the meeting. Persons wish¬ 
ing to attend and persons wishing to pre¬ 
sent oral statements should notify, not 
later than the day before the meeting, 
and information may be obtained from. 
Gene Jensen, Executive Director. MLS 
Advisory Committee. Room 3100. Trans¬ 
portation Building. 2100 2nd Street, S.W.. 
Washington. D.C., telephone (202) 426- 
2072. Any member of the public may pre¬ 
sent a written statement to the Commit¬ 
tee at any time. 

Issued in Washington. D.C.. on Jan¬ 
uary 14. 1977. 

Frank L Frisbie. 

Chief . Approach and Landinp 
Dwision. Federal Aviation Ad¬ 
ministration . 

| PR Doc.77-1873 Piled 1-18-77.8 45 Am| 


Office of the Secretary 
(COD 76-010; COD 76-0111 

DEEPWATER PORT LICENSES 
Issuance To LOOP and Seadock 

Notice is hereby given that on January 
17, 1977, in accordance with his decisions 
announced on December 17, 1976. the 
Secretary' of Transportation issued to 
LOOP INC. and Seadock. Inc., licenses to 
own. construct, and operate deepwater 
ports. 

Copies of the licenses are available for 
public Inspection In the offices of (he 
Commandant. U.S. Coast Guard (G- 
WDWP 61) Room 6125, 400 Seventh 
8trcet S.W., Washington. D.C. 20590. 

Issued in Washington, D.C.. on Janu¬ 
ary 17. 1977. 

J, E. Lescroart. 

Director, Office of Deepwater Ports. 

I PR Doc 77-2092 Filed 1-18 77.1:22 pm| 
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INTERSTATE COMMERCE 
COMMISSION 

(Notice No. 308( 

ASSIGNMENT OF HEARINGS 

January 17.1977. 

Cases assigned for hearing, postpone¬ 
ment. cancellation or oral argument ap¬ 
pear below and will be published only 
once. This list contains prospective as¬ 
signments only and does not include 
cases previously assigned hearing dates. 
The hearings will be on Uie issues as 
presently reflected in the Official Docket 
of the Commission. An attempt wtU be 
made to publish notices of cancellation 
of hearings as promptly as possible, but 
interested parties should take appropri¬ 
ate steps to insure that they are notified 
of cancellation or postponements of 
hearings In which they are interested. 

MC 117119 (Sub-No. 600), Willis Shaw Froz¬ 
en Express. Inc., now being aligned March 
4. 1877 (1 day) at Dallas'. Texas. In a bear¬ 
ing room to be later designated. 

MC 9850 Sub 3, Kane Transfer Company, 
now being assigned March 8 . 1977 (3 days), 
at Sallsburg, Maryland, in a hearing room 
to be later designated. 

MC 114569 Sub 145. Shaffer Trucking. Inc . 
now being assigned February 14. 1077 (3 
days), at Kansas City, Missouri, will, be 
held in Room 609. Federal Office Bldg.. 911 
Walnut Street. 

No. W 370 Sub 3. Albert Berncrt. Inc. now 
being assigned March 15. 1977 (4 days) 
at Portland. Oregon in a hearing room to 
be later designated. 

MC 140612 Sub 10. Robert F. Kazlmour, an 
Individual, now being assigned March 21, 
1977 (1 day) at Portland. Oregon in 8 hear¬ 
ing room to be later designated 
MC 142469. Jerry Lee Bullock, d.b a. Bullock 
'rowing now being assigned March 22. 1977 
(2 days) at Portland, Oregon in a hearing 
room to be later designated. 

MC 83539 Sub 430. C & H Transportation Co.. 
Inc. now being assigned March 24. 1977 
(2 days) at Portland. Oregon In a hearing 
room to be later designated. 

MC-F 12952. Navajo Freight Lines, Inc — 
Control and Merger—Exley Express, Inc. 
and FD 28274. Navajo Freight Line* Inc. 
now being assigned March 28. 1977 (1 
week) at Portland. Oregon tn a hearing 
room to be later designated. 

AB-28 Sub-1, Central of Georgia Railroad 
Company. Abandonment of Operation Be¬ 
tween Clayton and Ozark In Barbour and 
Dale Counties. Alabama, now assigned 
February 23, 1077 at Ozark. Alabama. wlU 
be held in Judge Borom'a Small Court 
Room. Dale County Court House. 

MC-F-12039. K Deaton. Inc—Investigation 
of Control-H. 8. Anderson Trucking Com¬ 
pany. now assigned March 2. 1977 at Bir¬ 
mingham. Alabama wlU be held in the 
OSA Conference Room No 345. Federal 
Building. 1800 5th Avenue, North. 

MC-F-12753. Whitfield Transportation. Inc- 
Purchase-Haywood L. Wash urn. d.b*. Lon 
Angeles-Yuma Freight Linen and MC 
108461 (Sub-No. 126), Whitfield Trans¬ 
portation. Inc., now assigned February 28. 
1977 at Phoenix. Arizona; will be held In 
the Camel back Sahara Motor Hotel. 502 
W. Camel back Rood. 

MC 2900 (8ub-No. 293). Ryder Truck Lines. 
Inc., now assigned February 7. 1977 at 
Atlanta, Georgia, is postponed to Febru¬ 
ary 28. 1977, at the Atlanta American Mo¬ 
tor Hotel, Carnegie Way and Spring Street, 
Atlanta. Georgia 


MC 59656 (Sub-No. 64). Salt Creek Freight- 
ways. now assigned March 7, 1977, at Boise, 
Idaho is canceled and reassigned for 
March 7. 1977 (1 week), at Idaho Falls, 
Idaho, Room 122, Ram a da Inn. 850 Lindsay 
Boulevard. 

MC 11207 (Sub-367). Deaton, Inc.; MC 73165 
iSub-384). Eagle Motor Lines. Inc.; MC 
106644 (Sub-221). Superior Trucking Com¬ 
pany. Inc.; MC 111545 (Sub-221). Home 
Transportation Company, Inc. and MC 
136828 (Sub-8 ) 4 Cox 6c Shay, Inc., now as¬ 
signed February 28. 1977, at Birmingham. 
Alabama; will be held In The GSA Confer¬ 
ence Room No. 345 Federal Building. 1800 
6th Avenue, North. 

MC 142170. Jersey Best. Inc. now being as¬ 
signed April 18, 1977 (1 day) at New York. 
New York in a hearing room to be desig¬ 
nated. 

MC 136343 Sub 92, Milton Transportation. 
Inc. now being assigned April 19. 1977 (1 
day) at New York. New York In a hearing 
room to be later designated. 

MC 134477 Sub 123. 8channo Transportation. 
Inc. now being assigned April 20. 1977 (1 
day) at New York. New York In a hearing 
room to be later designated. 

MC 142008 Sub 2. William C. Thomas now 
being assigned April 21. 1977 (1 day) at 
New York. New York In a hearing room 
to be later designated. 

MC 60430 Sub 22. Friedman's Express, Inc. 
now being assigned April 22, 1977 (l day) 
at New York. New York in a hearing room 
to be later designated. 

F D. 28255 Chesapeake and Ohio Railroad 
Company—Lease and Operate—The Balti¬ 
more and Ohio Railroad Company Between 
Clendenln and Charleston in Kanawha 
County, West Virginia, now being assigned 
March 8. 1977 (2 days). at Charleston. West 
Virginia, in a hearing room to be later 
designated. 

MC 82841 (Sub-No. 170), Hunt Transporta¬ 
tion, Inc., now assigned January 27. 1977 
at Chicago. Illinois, hearing canceled and 
the application is dismissed. 

MC 107012 Sub 229. North American Van 
Lines, Inc. now being assigned March 23, 
1977 (3 days) at Chicago. Illinois In a 
hearing room to be later designated 

MC 103066 Sub 41. 8tone Trucking Company 
now being assigned March 21,1977 (2 days) 
at Chicago. Illinois In a hearing room to be 
later designated. 

MC-F 12808. BN Transport, Inc.—Purchase 
(Portion)—Joliet Warehouse and Transfer 
Company and MC 63562 Sub 54. BN Trans¬ 
port. Inc. now being assigned March 15. 
1977 (4 days) for continued hearing in a 
hearing room to be later designated 

Robert L. Oswald. 

Secretary. 

(PR Doc.77-1959 Piled 1-19-77:8:45 am] 


(Fourth Revised Exemption No. 129J 

ATCHISON. TOPEKA AND SANTA FE 
RAILWAY, CO., ET AL 

Exemption Under Provision of Rule 19 of 
the Mandatory Car Service Rules Ordered 
in Ex Parte No. 241 

It appearing, that the railroads named 
herein own numerous 40-ft. plain box¬ 
cars; that under present conditions, there 
is virtually no demand for these cars on 
the lines of the car owners; that return 
of these cars to the car owners would 
result in their being stored Idle on these 
lines; that such cars can be used by other 
carriers for transporting traffic offered 
for shipments to points remote from the 
car owners: and that compliance with 


Car Service Rules 1 and 2 prevents such 
use of plain boxcars owned by the rail¬ 
roads listed herein, resulting in unneces¬ 
sary loss of utilisation of such cars. 

It Is ordered, that, pursuant to the 
authority vested in me by Car Service 
Rule 19. plain boxcars described in the 
Official Railway Equipment Register. 
I.C.C.-RJSJl. No. 401 Issued by W. J. 
Treziese, or successive issues thereof, as 
having mechanical designation "XM M t 
with inside length 44-ft. 6 in. or less, re¬ 
gardless of door width and bearing re¬ 
porting marks assigned to the railroads 
named below, shall be exempt from the 
provisions of Car Service Rules l<a>, 
2(a), and 2<b). 

The Atchiaon. Topeka and Santa Fe Railway 
Company. ReporUng Marks: ATSF 
Beawm« and Lake Eric Railroad Company 
Reporting Marks: RLE 
The Baltimore and Ohio Railroad Company. 
Reporting Marks: BO. 

Burlington Northern Inc . Reporting Marks* 
BN-CBQ-GN-NP-8PS 

The Chesapeake and Ohio Railway Company, 
Reporting Marka: CO-PM. 

Chicago Rock Island and Pacific Railroad 
Company. Reporting Marks: RI ROCK 
Chicago, West Pullman 6c Southern Railroad 
Company. Reporting Marks: CWP. 

The Denver and Rio Grande Western Railroad 
Company. Reporting Marks: DRGW 
Detroit and Mackinac Railway Company. Re¬ 
porting Marks: DAM DM. 

Elgin, Joliet and Eastern Railway Company. 

Reporting Marks: KJE 
Illinois Terminal Railroad Company. Report¬ 
ing Marks: rrc 

Louisville and Nashville Railroad Company. 

Reporting Alarka: CIL-L&N-MON-NC. 
Louisville, New Albany A Corvdon Railroad 
Company. Reporting Marks: LNAC 
MUtsourl-Kanaas-Texns Railroad Company. 

Reporting Marks: MKT. 

Missouri Pacific Railroad Company. Report¬ 
ing Marks: CEI-MI-MP TP. 

New Hope and Ivyland Railroad Company. 

Reporting Marks: NHIR ' 

Southern Railroad Company. Reporting 
Marks: CG-NS-SA-SOU 
8t. Louka-San Francisco Railway Company 
Reporting Marks: SLSF 
600 Line Railroad Company. Reporting 
Marks: SOO. 

Union Pacific Railroad Company. Reporting 

Marks: UP. 

Western Maryland Railway Company. Report¬ 
ing Marks: WM 

Effective 12:01 am., January 7 15, 1977. 
and continuing in effect until further 
order of this Commission 

Issued at Washington, D.C. January 
10. 1977. 

Interstate Commerce 
Commission. 

Joel E. Burns. 

Agent. 

f FR Doc,77-1057 Filed l-l9-77;8:45 iim| 


| Twenty-fifth Revised Exemption No 12) 

ATLANTA AND SAINT ANDREWS BAY 
RAILWAY CO., ET AL 

Exemption Under Provision of Rule 19 of 
the Mandatory Car Service Rules Ordered 
in Ex Parte No. 241 

It appearing, that the railroads named 
herein own numerous plain boxcars; 
that under present conditions there is 

* Addition. 
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virtually no demand for these cars on 
the lines of the car owners; that return 
of these cars to the car owners would 
result in their being stored idle on these 
lines; that such cars can be used by oth¬ 
er carriers for transporting traffic of¬ 
fered for shipments to points remote 
from the car owners: and that compli¬ 
ance with Car Service Rules 1 and 2 pre¬ 
vents such use of plain boxcars owned 
by the railroads listed herein, resulting 
in unnecessary loss of utilisation of such 
cars. 

It is ordered, that pursuant to the au¬ 
thority vested in me by Car Service Rule 
19. plain boxcars described in the Official 
Railway Equipment Register. I.C.C.- 
R.E.R. No. 401. Issued by W. J. Trezise, 
or successive issues thereof, as having 
mechanical designation XM". and 
bearing reporting marks assigned to the 
railroads named below, shall be exempt 
from the provisions of Car Service Rules 
l*a>. 2<a). and 2<b>. 

Atlanta A Saint Andrews Bay Railway Com¬ 
pany. Reporting Marks: A SAB 
Atlantic and Western Railway. Reporting 
Marks ATW. 

Chicago A minor. Midland Railway Com¬ 
pany. Reporting Marks: CJM 
Fonda. Johnstown and Oiovenvllle Railroad 
Company. Reporting Marks: PJO. 

Hartford and Slocomb Railroad Company. 
Reporting Marks: HS 

Louisiana Midland Railway Company. Re¬ 
porting Marks: LOAM 

Manufacturers Railway Company. Reporting 
Marks: MRS 

Maryland and Pennsylvania Railroad Com¬ 
pany. Reporting Marks: MPA. 

Minneapolis. Norlhfleld and Southern Rail- 
way. Reporting Marks: MSS 1 
Pickens Railroad Company. Reporting Marks: 
PICK- 

Roscoe, Snyder and Pacific Railway Company. 

Reporting Marks; RSP. 

WellsvlUe. Addison it Gale ton Railroad Cor¬ 
poration. Reporting Marks: WAG. 

Effective January 15, 1977. and con¬ 
tinuing in effect until further order of 
this Commission. 

Issued at Washington, DC,. January 
10.1977 

Interstate Commerce 
Commission. 

Joel E. Burns. 

Agent . 

| PR Doe 77-1956 Piled 1-19-77.8:46 lunj 


lAB 2 (Sub-No. 12>) 

LOUISVILLE AND NASHVILLE RAILROAD 
CO. 

Abandonment Between Otter Creek Junc¬ 
tion and Brazil, in Vigo and Clay Coun¬ 
ties, Indiana 

January 10. 1977. 

The Interstate Commerce Commission 
hereby gives notice that its Section of 
Energy and Environment has concluded 
that the proposed abandonment by the 
Louisville and Nashville RAilroad Com¬ 
pany <IAN* of its lino of railroad bo- 
tween Milepost 171.4 near Otter Creek 
Junction, to the end of the line at Mile¬ 
post 184 near Brazil, a distance of 12.66 
miles, all In Vigo and Clay Counties. 


New Hope and Ivyfand Railroad deleted. 


Ind.. if approved by the Commission, 
does not constitute a major Federal ac¬ 
tion significantly affecting the quality of 
the human environment within the 
meaning of the National Environmental 
Policy Act of 1969 (NEPAL 42 U.S.C. 
H 4321. ct seq.. and that preparation of 
a detailed environmental Impact state¬ 
ment will not be required under section 
4332'2> (C) of the NEPA. 

It was concluded, among other things, 
that the environmental impacts of the 
proposed action arc considered Insignifi¬ 
cant because of the light density of 
traffic involved and the absence of any 
major historic, safety, or ecological con¬ 
sequences associated with the proposed 
abandonment. Highways in the vicinity 
of the subject line are able to accommo¬ 
date the resultant slight diversion to 
truck transportation. One major indus¬ 
trial site and several industries exist In 
the area adjacent to the rail line and 
abandonment would make these tracts 
less desirable for future development 
However, since ConRail will continue 
service to the city of Brazil, the proposed 
abandonment should not have a serious 
adverse impact oi> rural and community 
development. 

This conclusion is contained In a staff- 
prepared environmental threshold as¬ 
sessment survey, which is available on 
request to the Interstate Commerce Com¬ 
mission, Office of Proceedings. Washing¬ 
ton, D C. 20423; telephone 202-275-7011. 

Interested persons may comment on 
this matter by filing their statments In 
writing with the Interstate Commerce 
Commission. Washington. D.C. 20423. on 
or before February 21.1977. 

It should be emphasized that the en¬ 
vironmental threshold assessment survey 
represents an evaluation of the environ¬ 
mental issues in the proceeding and does 
not purport to resolve the issue of wheth¬ 
er the present or future public conveni¬ 
ence and necessity permit discontinuance 
of the line proposed for abandonment. 
Consequently, comments on the environ¬ 
mental study should be limited to dis¬ 
cussion of the presence or absence of en¬ 
vironmental Impacts and reasonable al¬ 
ternatives. 

Robert J. Oswalo. 

Secretary . 

|PR Doc 77-1965 Plied 1-19-77:8:46 am) 


(Notice No. 6| 

MOTOR CARRIER TEMPORARY 
AUTHORITY APPLICATIONS 

January 12, 1977. 

The following are notices of filing of 
applications for temporary authority 
under section 210a<a> of the Interstate 
Commerce Act prov ided for under the 
provisions of 49 CFR 1131.3. These rules 
provide that an original and six <6) cop¬ 
ies of protests to an application may be 
filed with the field official named In the 
Federal Register publication no later 
than the 15th calendar day after the 
date the notice of the filing of the appli¬ 
cation is published in the Federal Regis¬ 
ter. One copy of the protest must be 
served on the applicant, or its author¬ 
ized representative. If any. and the pro¬ 


testant must certify that such service has 
been made. The protest must identify the 
operating authority upon which it Is 
predicated, specifying the “MC" docket 
and “Sub" number and quoting the par¬ 
ticular portion of authority upon which 
It relies. Also, the protestont shall spec¬ 
ify the service it can and will provide and 
the amount and type of equipment it will 
make available for use In connection with 
the service contemplated by the TA ap¬ 
plication. The wight accorded a protest 
sliall be governed by the completeness 
and pertinence of the protesUint’s 
information. 

Except as otherwise specifically noted, 
each applicant states that there will be 
no significant effect on the quality of the 
human environment resulting from ap¬ 
proval of its application. 

A copy of the application is on file, and 
can be examined at the Office of the Sec¬ 
retary. Interstate Commerce Commis¬ 
sion. Washington. D.C.. and also in the 
ICC Field Office to which protests are to 
be transmitted. 

Motor Carriers or Property 

No, MC 95084 (Sub-No. 116TA), filed 
December 22, 1976. Applicant; HOVE 
TRUCK LINE. Stanhope, Iowa 52046. 
Applicant's representative: Kenneth F. 
Dudley, P.O. Box 279, Ottumwa, Iowa 
52501. Authority sought to operate as a 
common carrier . by motor vehicle, over 
Irregular routes, transporting: Meats, 
meat products . meat by-products, and 
articles distributed by meat packing¬ 
houses as described in Sections A and C 
of Appendix I to the report in Descrip¬ 
tions in Motor Carrier Certificates , 61 
M C.C. 209 and 766 «except hides and 
commodities in bulk), between the facili¬ 
ties of Sioux City Cold Storage, located 
at or near Sioux City. Iowa, on the one 
hand, and, on the other, points in Ala¬ 
bama. California, Colorado, Connecticut. 
Delaware, Florida. Georgia. Illinois. In¬ 
diana. Iowa. Kansas, Kentucky, Louisi¬ 
ana. Michigan. Minnesota. Mississippi. 
Missouri, Nebraska. New Jersey, New 
York. North Carolina. Ohio, Oklahoma. 
Oregon. Pennsylvania, Rhode Island. 
South Carolina. Tennessee Texas. 
Washington, West Virginia, Wisconsin 
and the District of Columbia, for 180 
days. Supporting Shipper: Sioux City 
Cold Storage Company. 1000 Cunning¬ 
ham Drive. Sioux City. Iowa 51107. Send 
protests to: Herbert W. Alien. Dlstalct 
Supervisor, Bureau of Operations. Inter¬ 
state Commerce Commission. 518 Federal 
Bldg.. Des Moines. Iowa 50309. 

No. MC 107403 (Sub-No 995TA). filed 
January 4. 1977. Applicant: MATTACK, 
INC.. Ten W. Baltimore Ave., Lansdowne. 
Pa. 19050. Applicant's representative: 
Martin C. Hynes, Jr. (same address as 
applicant). Authority sought to operate 
as a common carrier , by motor ve¬ 
hicle. over irregular routes, transport¬ 
ing: (a) Liquid sugar , in bulk. In 
tank vehicles, from Reserve, La, to 
Cincinnati. Ohio; Louisville, Ky.: 
Atlanta and Forest Park, Ga.: and 
<b> Dry sugar, in bulk. In tank ve¬ 
hicles. from Reserve. La., to Cincinnati. 
Ohio and Atlanta and Forest Park. Oa., 
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for 180 days. Applicant has also filed an 
underlying ETA seeking up to 90 days of 
operating authority. Supporting ship¬ 
per: Godehaux-Henderson Sugar Co., 
Inc., P.O. Box 17169, Denver, Colo. 80217. 
Send protests to: Monica A. Blodgett. 
Interstate Commerce Commission, GOO 
Arch St.. Room 3238. Philadelphia, Pa. 
19106. 

No. MC 107496 < Sub-No. 1058TA). filed 
January 3. 1977. Applicant: RUAN 

TRANSPORT CORPORATION, 3200 
Ru&n Center, 666 Grand Ave., Des 
Moines, Iowa 50309. Applicant’s repre¬ 
sentative: E. Check (same address as ap¬ 
plicant) . Authority sought to operate as 
a common carrier. by motor vehicle, 
over irregular routes, transporting: LPG, 
in bulk, from Memphis. Tenn., to points 
in Missouri. Arkansas, Mississippi and 
Alabama, for 180 days. Applicant lias also 
filed an underlying ETA seeking up to 90 
days of operating authority. Supporting 
shipper: Union Texas Petroleum. P.O. 
Box 2120. Houston. Tex. 77001. Send pro¬ 
tests to: Herbert W. Allen. District 
Supervisor. Bureau of Operations. Inter¬ 
state Commerce Commission, 518 Federal 
Bldg.. Des Moines. Iowa 50309. 

No. MC 111729 <Sub-No. 691TA). filed 
January 3. 1977. Applicant: PUROLA- 
TOR COURIER CORP.. 3333 New Hvde 
Park Road. New Hyde Park. N Y. 11040. 
Applicant’s representative: Elizabeth L 
Henoch isame address as applicant). Au¬ 
thority sought to operate as a common 
carrier. by motor vehicle, over Irregular 
routes, transporting: (l) Business papers, 
records , audit and accounting media of 
all kinds: (a) between Lincoln and 
Omaha. Nebr.. on traffic having an im¬ 
mediately prior or subsequent movement 
by air; <b> between points in Illinois. 
Missouri and Texas, on traffic having an 
Immediately prior or subsequent move¬ 
ment by air: and <c> between Lincoln, 
Nebr.. on the one hand, and, on the other, 
points in Iowa and Minnesota; and <2> 
Replacement parts related to the tele¬ 
phone Industry, restricted against the 
transportation of packages or articles ex¬ 
ceeding 50 pounds per shipment or 100 
pounds in the aggregate from one con¬ 
signor to one consignee on any one day: 
(a) between Lincoln and Omaha. Nebr.. 
on traffic having an immediately prior or 
subsequent movement by air; ib) be¬ 
tween points In Florida, Illinois. Missouri 
North Carolina. Virginia and Texas, on 
traffic having an Immediately prior or 
subsequent movement by air; and (c) be¬ 
tween Lincoln, Nebr.. on the one hand, 
and, on the other, points in Iowa and 
Minnesota, for 180 days. Supporting ship¬ 
per: Central Telephone Company, 1201 
N St., Lincoln, Nebr. 68501. Send pro¬ 
tests to: Maria B. Kejss, Transportation 
Assistant, Interstate Commerce Commis¬ 
sion. 26 Federal Plaza, New York. N.Y. 
10007. 

No. MC 113024 < Sub-No. 148TA). filed 
January 3, 1977. Applicant: ARLING¬ 
TON J. WILLIAMS. INC., 1398 S. Du 
Pont Highway. Smyrna. Del. 19977. Ap¬ 
plicant’s representative: Samuel W. 
Eamslmw. 833 Washington Bldg.. Wash¬ 
ington. D.C. 20005. Authority sought to 


operate as a contract carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Manufactured fertilizer (except in 
bulk), from points In Louisiana and Mis¬ 
souri. to Burlington, N.J., under a con¬ 
tinuing contract with Hercules Incorpo¬ 
rated, for 180 days. Applicant has also 
filed an underlying ETA seeking up to 
90 days of operating authority. Support¬ 
ing shipper: Matthew C. Minker. District 
Traffic Manager. Hercules Incorporated, 
910 Market St.. Wilmington. Del. 19899. 
Send protests to: William L. Hughes, 
District Supervisor. Interstate Commerce 
Commission. 814-B Federal Bldg . Balti¬ 
more. Md. 

No. MC 112750 (Sub-No. 334TA). filed 
December 27. 1976. Applicant: PURO- 
ALTOR COURIER CORP., 3333 New 
Hyde Park Road. New Hyde Pork. N.Y. 
11040. Applicant’s representative: Eliza¬ 
beth L Henoch (same address a s appli¬ 
cant). Authority sought to operate as a 
contract carrier, by motor vehicle, over 
irregular routes, transporting: Micro - 
film, microfiche, microforms and related 
items. used hi the business of banks and 
banking institutions; (1) between Me¬ 
tairie. La., on the one hand, and, on 
the other, points In Mississippi; (2) be¬ 
tween Baltimore. Md., on the one hand, 
and. on the other, points in Virginia and 
West Virginia: (3> between Framing¬ 
ham. Mass., on the one hand, and, on 
the other, points in Maine, New Hamp¬ 
shire and Rhode Island: (4) between 
Minneapolis. Minn., on the one hand, 
and, on the other, points in Wisconsin: 
(5) between Cincinnati. Ohio, on the 
one hand, and, on the other, points in 
Indiana. Kentucky and West Virginia; 
<6> between Ft. Washington, Pa., on the 
one hand, and, on the other, points In 
New Jersey; and (7) between Parkers¬ 
burg. W. Va., on the one hand. and. on 
the other, points in Ohio, under a con¬ 
tinuing contract with Banks and Bank¬ 
ing Institutions, for 90 days. Applicant 
has also filed an underlying ETA seeking 
up to 90 days of operating authority. 
Supporting shippers: There are approxi¬ 
mately 60 statements of support attached 
to the application, which may be ex¬ 
amined at the Interstate Commerce 
Commission in Washington, D.C., or 
copies thereof which may be examined 
at the field office named below. Send 
protests to: Marla B. Kejss, Transporta¬ 
tion Assistant, Interstate Commerce 
Commission. 26 Federal Plaza. New York, 
NY. 10007. 

No. MC 114045 (Sub-No. 453 TA). filed 
Januar y 3, 1977. Applicant: TRANS¬ 
COLD EXPRESS. INC., P.O. Box 61228, 
D/FW Airport, Tex. 75261. Applicant’s 
representative: J. B. Stuart (same ad¬ 
dress as applicant). Authority sought to 
operate as a common carrier, by motor 
vehicle, over Irregular routes, transport¬ 
ing: Cleaning or polishing compound; 
scale preventing or scale removing com¬ 
pound: thermal or acoustical insulating 
or vehicle body sealer or sound deadener 
compound; anti-freeze, engine coolant 
preparation or de-icing preparation; oils, 
other than petroleum, lubricating; pe¬ 
troleum oils; radiator cement; carbon. 


gum or sludge removing compound; elec¬ 
trode joint or electrical contact com¬ 
pound; engine starting fluid; belt dress¬ 
ing. in vehicles equipped with mechani¬ 
cal refrigeration, restricted against the 
transportation of commodities in bulk, 
from Newark. N.J.. to point in Texas, 
Louisiana. Oklahoma and California, for 
180 days. Supporting Shipper: Siloo In¬ 
corporated. 393 Seventh Ave., New York. 
N.Y. 10001. Send Protests To: Opal M. 
Jones, Transportation Assistant. Inter¬ 
state Commerce Commission. 1100 Com¬ 
merce St, Room 13C12. Dallas. Tex. 
75242. 

No. MC 114632 (Sub-No. 90 TA). filed 
December 30. 1976. Applicant: APPLE 
LINES, INC.. 212 S.W. Second St., P.O. 
Box 287, Madison. S. Dak. 57042. Appli¬ 
cant's representative: Andrew' Clark. 
1000 1st National Bank Bldg.. Minneapo¬ 
lis, Minn. 55402. Authority sought to op¬ 
erate as a common carrier . by motor ve¬ 
hicle, over irregular routes, transporting: 
Mcats, meat products, meat by-products . 
and articles distributed by meat packing¬ 
houses, as described in Sections A and 
C of Appendix I to the report in Descrip¬ 
tions in Motor Carrier Certificates. 61 
M.C.C. 209 and 766 (except hides and 
commodities in bulk). (1) from the fa¬ 
cilities of Farmland Foods, at Denison, 
Iowa Falla and Carroll. Iowra. to points 
in Illinois. Indiana, Kansas, Michigan. 
Minnesota. Missouri, Nebraska, North 
DakoU. Ohio. South Dakota and Wis¬ 
consin. and (2) from the facilities of 
Farmland Foods, at Crete. Nebr . to 
points in Illinois. Indiana. Michigan and 
Ohio, for 180 days. Supporting Shipper: 
Farmland Foods. Inc.. P.O. Box 403, Den¬ 
ison, Iowa 51442. Send Protests To: J. L. 
Hammond, District Supervisor, Inter¬ 
state Commerce Commission. Bureau of 
Operations. Room 369. Federal Bldg.. 
Pierre. S. Dak. 57501. 

No. MC 115092 (6ub-No. 54 TA). filed 
January 3. 1977. Applicant: TOMA¬ 
HAWK TRUCKING. INC., P.O. Box 0. 
Vernal, Utah 84078. Applicant’s repre¬ 
sentative: Walter Koboe. 1016 Kehoe 
Drive, St. Charles, m. 60174. Authority 
sought to operate as a common carrier. 
by motor vehicle, over irregular routes, 
transporting: Lumber and lumber mill 
products, from points in Butte. Custer. 
Fall River. Harding. Lawrence, Meade, 
Pennington, Perkins and Shannon Coun¬ 
ties. S. Dak., to points in New Mexico, 
for 180 days. Applicant has also filed an 
underlying ETA seeking up to 90 days of 
operating authority. Supporting Ship¬ 
per: Kaibab Industries. Inc.. P.O. Box 
20506, Phoenix. Ariz. 85036. Send Pro¬ 
tests To: Lyle D. Heifer, District Super¬ 
visor, Bureau of Operations. Interstate 
Commerce Commission. 5301 Federal 
Bldg,, 125 8. State St. Salt Lake City. 
Utah 94138. 

No. MC 118989 (6ub-No. 151 TA). filed 
January 3. 1977. Applicant: CONTAIN¬ 
ER TRANSIT. INC.. 5223 8 9th St.. Mil¬ 
waukee, Wis. 53221. Applicant’s repre¬ 
sentative: Albert A. Andrln. 180 N. La¬ 
Salle 8t., Chicago. Ill. 60601. Authority 
sought to operate as a common carrier. 
by motor vehicle, over irregular routes. 
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transporting: Fibreboard cans, with or 
without metal ends, from Whiting. Ind., 
to Cincinnati. Ohio, for 160 days. Appli¬ 
cant has also filed an underlying ETA 
seeking up to 90 days of operating au¬ 
thority. Supporting Shipper: Boise Cas¬ 
cade Corporation. P.O. Box 7747. Boise. 
Idaho 83707. Send Protests To: Gail 
Daugherty. Transportation Assistant. 
Interstate Commerce Commission. Bu¬ 
reau of Operations. U J8. Federal Bldg., it 
Courthouse. 517 E. Wisconsin Ave.. Room 
619, Milwaukee. Wis. 53202 

No. MC 121437 <8ub-No. 2 TAi, filed 
December 30.1976. Applicant; CARROLL 
E. FLYNN, doing business as A-l MO¬ 
BILE HOME MOVERS. 2923 W. Monte¬ 
bello. Phoenix. Arte. 85017. Applicants 
representative: Phil B. Hammond. 10th 
Floor. Ill W. Monroe, Wioenix. Arte. 
85003. Authority sought to operate as a 
common carrier. hy motor vehicle, over 
irregular routes, transporting <a> Mo¬ 
bile homes and trailers designed to be 
drawn by passenger automobiles in initial 
and/or secondary movements; and (b> 
Buildings, knocked down, completed, or 
in sections, mounted on wheeled under¬ 
carriages equipped with hitchball con¬ 
nectors. in initial and/or secondary 
movements, between points in Arizona, 
on the one hand. and. on the other, points 
in Nevada and New Mexico, for 180 days 
Supporting shippers: Modulaire Leasing 
Company, 3171 W. Osborn Road. Phoenix. 
Arte. 85017. National Homes. 309 S. Perry 
Lane. Tcrnpe. Arte. 85281. Send protests 
to: Andrew V. Baylor. District Super¬ 
visor. Interstate Commerce Commission. 
Room 3427 Federal Bldg.. 230 N. First 
Ave., Phoenix, Arte. 85025. 

No. MC 121437 (SUb-No. 3 TA>. filed 
December 30.1976. Applicant CARROLL 
E. FLYNN, doing business as A-l MO¬ 
BILE HOME MOVERS. 2923 W. Monte¬ 
bello. Phoenix. Arte. 85017. Applicant's 
representative: Phil B. Hammond. 10th 
Floor, 111 W. Monroe, Phoenix. Ariz 
85003. Authority sought to operate as a 
common carrier . by motor vehicle, over 
irregular routes, transporting: (a) Mo¬ 
bile homes and trailers designed to be 
drawn by passenger automobiles in initial 
and/or secondary movements; and (b> 
Buildings, knocked down, completed, or 
in sections, mounted on wheeled under¬ 
carriages. equipped with hitchball con¬ 
nectors in initial and/or secondary move¬ 
ments. between points In Arizona on the 
one hand. and. on the other, points in 
Nevada and New Mexico, for 180 days. 
Supporting shippers: (1) Modulaire 
Leasing Company. 3171 W. Osborn Road. 
Phoenix. Ariz. 85017. (2> National Homes. 
309 8. Pern* Lane. Tempe. Ariz. 85281. 
•3) Fuqua Homes, Inc., 802 S. 59th Ave.. 
Phoenix. Arte. 85034. (4) Kaufman & 
Broad Home Systems. Incorporated, 5530 
W. Bethany Home Road. Glendale. Ariz. 
85301. Send protests to: Andrew V. Bay¬ 
lor. District Supervisor, Interstate Com¬ 
merce Commission, Room 3427. Federal 
Bldg.. 230 N. First Ave.. Phoenix. Arte 
85025. 

No. MC 126118 < Sub-No. 27 TA>. filed 
January 3. 1977. Applicant: CRETE 
CARRIER CORPORATION. P.O. Box 


81228, Lincoln. Ncbr. 68501. Applicant's 
representative: Duane W. Ackiie (same 
address as applicant). Authority sought 
U> operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Malt beverages , in containers, mov¬ 
ing in trailers equipped with temperature 
control, from Monroe, Wis.. and Chicago. 
Ill., and their commercial zones, to points 
in South Carolina. North Carolina. Ten¬ 
nessee, Missouri. Texas and Kansas City. 
Km., and its commercial zone, for 180 
days. Applicant has also filed an under¬ 
lying ETA seeking up to 90 days of oper¬ 
ating authority. Supporting shipper: 
FYed Huber. President or Peter Hand 
Brewing Co.. Vice President, Sales. Jos. 
J. Huber Brewing Co., 1000 W. North 
Ave., Chicago, m. 60622. Send protests 
to: Mux H. Johnsoon. District Super¬ 
visor. 285 Federal Bldg. it Courthouse. 

No. MC 133095 (Sub-No. 127 TA». filed 
January 3. 1977. Applicant: TEXAS- 
CONTINENTAL EXPRESS. INC.. P.O. 
Box 434, 2603 W. Euless Blvd., Euless 
Tex. 76039. Applicant's representative: 
Kim G- Meyer. 1600 First Federal Bldg.. 
Atlanta. Ga. 30303. Authority sought to 
operate tus a cojnmon carrier. by motor 
vehicle, over irregular routes, transport¬ 
ing: Paper and paper articles , from the 
facilities of the Scott Paper Company, at 
or near Mobile. Ala., to points in Penn¬ 
sylvania. Maryland. Virginia, New Jersey. 
New York. Connecticut. Massachusetts. 
West Virginia. Rhode Island and the Dis¬ 
trict of Columbia, for 180 days. Support¬ 
ing shipper: Scott Paper Company. Scott 
Plaza. Philadelphia. Pa. 19113. Send pro¬ 
tests to: Robert J. Klrspel, District Su¬ 
pervisor. Room 9A27 Federal Bldg.. 819 
Taylor St. Fort Worth. T*x. 76102. 

No. MC 133095 (Sub-No. 128TAi. filed 
January 3. 1977. Applicant: TEXAS- 
CONTINENTAL EXPRESS. INC., P.O 
Box 434. 2603 W Euless Blvd., Euless. 
Tol 76039. Applicant's representative; 
Kim G. Meyer, 1600 First Federal Bldg.. 
Atlanta. Oa. 30303. Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: (D Drugs and intravenous solu¬ 
tions; (2) glass containers ; (3) stopper 
enclosures . aluminum seals , aluminum 
and plastic seals, from points in Erie 
County. N.Y.. to points in the United 
States in and west of Michigan. Ohio, 
Kentucky, Tennessee. Georgia. Florida 
<except Alaska and Hawaii?; (2) from 
Millville. N.J.; and Chicago Heights, m. : 
to points in Erie County. N.Y.: and <3> 
from St. Petersburg, Fla„ to points in 
Erie County. N.Y.. for 180 days. Support¬ 
ing shipper; Invenex Pharmaceuticals. 
3175 Staley Road. Grand Island. N.Y. 
14072. Send protests to: Robert J. Klr¬ 
spel. District Superv isor. Room 9A27 Fed¬ 
eral Bldg.. 819 Taylor St.. Fort Worth. 
Tex 76102. 

No. MC 133097 • Sub-No. 17 TA>, filed 
December 29. 1976. Applicant: SYSTEM 
REEFER SERVICE INC.. 4614 Lincoln 
Ave.. Cypress. Calif 90630. Applicant’s 
representative: Charles A. Creagcr. 1329 
Pennsylvania Ave., Hagerstown. Md. 
21740. Authority sought to operate as a 


3951 

contract carrier, by motor vehicle, over 
irregular routes, transporting: (1) 
Foods: foodstuffs: food-treating com¬ 
pounds: chemicals and additives: and 
advertising paraphernalia: and materi¬ 
als. equipment and supplies used in the 
manufacture, preparation, sale and dis¬ 
tribution of spices, extracts, convenience 
foods, confectionery products, food prod¬ 
ucts, salad dressing, and foodstuffs; and 
(2) Commodities, the transportation of 
which Is exempt or partially exempt from 
regulation under the provisions of section 
203(b) (6) of the Interstate Commerce 
Act, in mixed loads with the commodities 
described in (1) above: <a> between Sa¬ 
linas. Gilroy. San Francisco and Vaca¬ 
ville. Calif., including their respective 
commercial zones, on the one hand. and. 
on the other, points in Alabama. Georgia. 
Idaho. Illinois. Indiana. Iowa, Kansas. 
Louisiana, Maryland. Michigan. Minne¬ 
sota, Missouri, New Jersey. New York. 
Ohio. Oregon. South Carolina. Tennessee. 
Texas. Utah. Virginia and Wisconsin: <b> 
between Baltimore. Md.. including its 
commercial zone, on the one hand. and. 
on the other, points in Alabama, Georgia. 
Idaho, Illinois. Indiana. Iowa. Kansas. 
Louisiana, Michigan. Minnesota. Mis¬ 
souri. Ohio. South Carolina. Tennessee. 
Virginia and Wisconsin; (c? between 
South Bend and Bremen. In<t, Including 
their respective commercial zones, on the 
oxie hand, and, an the other, points in 
Arizona. Arkansas, California. Colorado. 
Connecticut. Georgia. Idaho. Illinois. In¬ 
diana. Iowa. Kansas. Kentucky, Louisi¬ 
ana. Maryland. Michigan. Massachusetts. 
Minnesota. Missouri. Montana. Nebraska. 
Nevada. New Jersey, New Mexico. New 
York, Ohio. Oregon. Pennsylvania, Ten¬ 
nessee. Utah, Washington. West Virginia. 
Wisconsin and Wyoming; and <d> from 
Atlanta. Oa.. and Us commercial zone to 
points In New Jersey, New York, Pennsyl¬ 
vania and Virginia, under a continuing 
contract with McCormick L Co.. Inc.. 
Hunt Valley. Md.. for 180 days. Support¬ 
ing shipper: McCormick * Co.. Inc.. Wil¬ 
liam M. Pappas. Manager. Distribution 
Services. 11100 McCormick Road. Hunt 
Valley. Md. 21031. Send protests to: 
Mary Alice Francy, Transportation As¬ 
sistant. Interstate Commerce Commis¬ 
sion, Room 1321 Federal Bldg.. 300 N. Los 
Angeles St.. Los Angeles. Calif. 90012. 

No. MC 136704 (Sub-No 2 TA>. filed 
January 4. 1977. Applicant: KENNETH 
FRANKLIN WAGNON. LILLIAN ANN 
WAGNON. AND KENNETH DAVID 
WAGNON. doing business as. KENNETH 
F WAGNON TRUCKING CONTRAC¬ 
TOR. 84774 N. Cloverdale Road. Cres- 
well. Oreg. 97426. Applicant’s represen¬ 
tative: James C. Gee. (same address as 
applicant). Authority sought to operate 
as a common carrier, by motor vehicle, 
over irregular routes, transporting: 
Rough lumber hatidles. from Everett. 
Wash., to Eugene. Oreg.. for 180 days. 
Supporting Shipper: Cascade Handle 
Co.. Inc., P.O. Box 364. Sennca Road. 
Eugene. Oreg. 9740L Send Protests to: 
A. E. Odoms. District Supervisor, Bureau 
of Operations. Interstate Commerce 
Commission. 114 Pioneer Courthouse, 555 
S W. Yamhill St.. Portland, Oreg 97204 
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No. MC 14219(5 <Sub-No. 3 TA), filed 
January 4, 1977. Applicant: THREE-B’S 
TRANSPORTATION. INC.. 230 8. 30th 
St.. Philadelphia. Pa. 19104. Applicant's 
representative: J. Michael Farrdl. 1723 
K St.. N.E. Suite 814. Washington, D.C. 
20000. Authority sought to operate as a 
contract carrier, by motor vehicle, over 
irregular routes, transporting: Such 
foods. commodities and equipment as 
are used in connection with the opera¬ 
tion of hotels, restaurants and others 
engaged in food operations, from the 
facilities of Buff-Henley Paper Company, 
at Baltimore and Columbia. Met; Wood 
Ridge, N.J.; and Philadelphia. Pa., to the 
District of Columbia, under a continuing 
contract with Buff-Henley Paper Com¬ 
pany, for 180 days. Applicant has also 
filed an underlying ETA seeking up to 
90 days of operating authority. Support¬ 
ing Shipper: Buff-Henley Paper Com¬ 
pany, 230 8. 30til St.. Philadelphia. Pa. 
19104. Send Protests to: Monica A. Blod¬ 
gett. Transportation Assistant. Inter¬ 
state Commerce Commission, Room 3238. 
Philadelphia, Pa. 19106. 

No. MC 142386 (Sub-No. 2 TA>, filed 
December 30. 1976. Applicant: HEDLEY 
BENNETT TRUCKING LIMITED. 1681 
Pension Lane, London, Ontario. Canada. 
Applicant's representative: Jeremy 
Kahn. 8uite 733 Investment Bldg., Wash¬ 
ington, D.C. 20006. Authority sought to 
operate as a contract carrier. by motor 
vehicle, over irregular routes, transport¬ 
ing: Wet brewers* orain. in bulk, in 
sealed, dump vehicles, from ports of en¬ 
try on the International boundary Unc 
between the United States and Canada 
located on the Detroit and St Clair 
Rivers, to points in Genesee and Lapeer 
Counties. Mich. Restrictions: <1> The 
transportation authorized herein is re¬ 
stricted to transportation in foreign com¬ 
merce; (2) The transportation author- 
teed herein is restricted to transportation 
performed under a continuing contract 
with Miracle Feeds, a Division of Ogilvie 
Mills Ltd., Ontario. Canada; and (3) The 
transportation authorized herein is re¬ 
stricted to traffic originating at the fa¬ 
cilities of LaBatt, Breweries Ontario 
Limited, Toronto. Ontario, Canada, and 
London. Ontario, Canada, for 180 days. 
Applicant has also filed an underlying 
ETA seeking up to 90 days of operating 
authority. Supporting Shipper: Miracle 
Foods, a Division of The Oglivie Mills. 
Ltd.. Sales Manager Peter Brewer, 1620 
Sun Life Bldg., Montreal. Quebec. Cana¬ 
da. Send Protests To: James A. Augustyn, 
District Supervisor, Interstate Commerce 
Commission. Bureau of Operations, 1110 
Broderick Tower, 10 Wltherell Ave.. De¬ 
troit, Mich 48226 

No. MC 142634 (Sub-No. 1TA), filed 
December 28, 1976. Applicant: FRANK'S 
PARCEL SERVICE, INC. Foot of Bab¬ 
cock Place at Alexander 8t.. Yonkers, 
N.Y. 10701. Applicant's representative: 
La rail B. Mewhlnney. 235 Mamaroneck 
Ave., White Plains. N.Y. 10605. Author¬ 
ity sought to operate as a contract car¬ 
rier, by motor vehicle, over irregular 
routes, transporting: Finished pharma¬ 
ceutical products, raw materials used in 
the production thereof, and packaging 
components therefor, between points in 


the New York, N.Y. Commercial Zone as 
defined in 49 CFR 1(b) (1) and (2) on 
the one hand, and. on the other, Totowa, 
N.J„ under a continuing contract with 
Bard Pharmaceutical Co., for 180 days. 
Applicant has also filed an underlying 
ETA seeking up to 90 days of operating 
authority. Supporting shipper: Bard 
Pharmaceutical Co.. 00-101 Saw Mill 
River Rood, Yonkers, N.Y. 10701, Send 
protests to: Maria B. Kejss, Transporta¬ 
tion Assistant. Interstate Commerce 
Commission, 26 Federal Plaza. New York, 
N.Y. 10007. 

No. MC 142667 TA. filed December 29. 
1976. Applicant: JACK DARWIN, doing 
business as JACK DARWIN TRUCKJNO, 
7009 Alondra, Paramount. Calif. 90723. 
Applicant s representative: Jack Darwin 
(same address as applicant). Authority 
sought to operate as a contract carrier , 
by motor vehicle, oyer irregular routes, 
transporting: Truck body beds, unc rated 
and the return of empty truck bed racks, 
from Long Beach. Calif, to Portland. 
Oreg., and Houston. Tex., under a con¬ 
tinuing contract with Toyota Motor 
Sales. U.S.A., Inc., for 180 days. Sup¬ 
porting shipper: Toyota Motor Sales. 
U.S.A., Inc., Robert L. Miller, National 
Vehicle Traffic Manager, 2055 W. 190th 
8t„ Torrance. Calif. 90504. Send pro¬ 
tests to: Mary Alice Francy, Trans¬ 
portation Assistant. Interstate Commerce 
Commission, Room 1321 Federal Bldg.. 
300 N. Los Angeles St., Los Angeles, Calif. 
90012. 

No. MC 142683 (Sub-No. I TA). filed 
December 30. 1976. Applicant: K.N.K. 
TRAN3CO, INC., P.O. Box 1483, Spencer. 
Iowa 51301. Applicant’s representative: 
Arlyn L. Westcrgren. Suite 530. Unlvac 
Bldg., 7100 W. Center Rood. Omaha, 
Nebr. 68106. Authority sought to operate 
as a common carrier, by motor vehicle, 
over Irregular routes, transporting: 
Meats and packinghouses products, from 
the facilities of Hygrade Food Products. 
Inc., at Storm Lake and Cherokee, Iowa, 
to points in Connecticut, Delaware, 
Maryland, Massachusetts, New Jersey. 
New York. Pennsylvania. Rhode Island, 
and West Virginia, for 180 days. Appli¬ 
cant has also filed an underlying ETA 
seeking up to 90 days of operating au¬ 
thority. Supporting shipper: Donald M. 
Montgomery, Assistant General Traffic 
Manager. Hygrade Food Products. P.O. 
Box 4771. Detroit. Mich. 48219. Send pro¬ 
tests to: Carroll Russell. District Super¬ 
visor, Interstate Commerce Commission, 
Suite 620. 110 N. 14th St., Omaha. Nebr. 
68102. 

No. MC 142725 (8ub-No. 1 TA>. filed 
January 3, 1977. Applicant: NEVADA 
WESTERN CONCRETE, INC., 2600 
Akron Way. Carson City. Ncv. 89701. Ap¬ 
plicant's representative: Lee Fanter 
(same address as applicant). Authority 
sought to operate ns a contract carrier, 
by motor vehicle, over irregular routes, 
transporting: Natural, crushed, gypsum, 
in bulk, in end dump type equipment, 
from the Minesite of Western States 
Gypsum Co., and/or at Art Wilson Co., 
in Lyon County. Nev., on the one hand, 
to points in California north of Fresno. 


Calif., to points in Oregon south o! Inter¬ 
state 20; and to points In Idaho south a! 
a line extending from the Oregon border 
to the Utah border and intersecting Wci- 
ser. Idaho, on the west and 8t. Anthony, 
Idaho, on the east, on the other, under 
a continuing contract with Western 
States Gypsum Co. and/or Art Wilson 
Company, for 180 days. Applicant has 
also filed an underlying ETA seeking up 
to 90 days of operating authority. Sup¬ 
porting shipper: W. J. Heetlg. District 
Supervisor. Interstate Commerce Com¬ 
mission. 203 Federal Bldg.. 705 N. Plaza 
6t., Carson City, Nev. 89701. 

No. MC 142774 TA, filed December 30, 

1976. Applicant: A NU TRANSFER, INC 
2929 N.W. 73rd St.. Miami. Fla. 33178 
Applicant's representative: Richard B 
Austin. 214 Palm Coast n Bldg„ 5255 
N.W. 87th Ave.. Miami. Fla. 33178. Au¬ 
thority sought to operate as a contract 
carrier, by motor vehicle, over irregular 
routes, transporting: General commodi¬ 
ties (except household goods as defined 
by the Commission. Classes A and B ex¬ 
plosives; cement; motor vehicles, articled 
of unusual value of which are injurious 
or contaminating to other ladings; and 
articles which because of their size or 
weight require specialized handling and 
equipment), and trailers or container 
with or without wheels, loaded or empty, 
between points in the City of Miami and 
its Cummer.lal Zone, restricted to ship¬ 
ments having a prior or subsequent 
movement in Interstate or foreign com¬ 
merce by water, under a continuing con¬ 
tract with Econocaribc Consolidator* 
Inc., for 180 days. Applicant has also filed 
an underlying ETA seeking up to 90 day 
of operating authority. Supporting ship¬ 
per: Econocarl be Consolidator* Inc., 2929 
N.W. 73rd St, Miami, Fla. 33147 Send 
protests to: Joseph B. Teichert* District 
Supervisor, Interstate Commerce Com¬ 
mission. Bureau of Operations, Monterey 
Bldg.. Suite 101, 8410 N.W. 53rd Terrace 
Miami, Fla. 33166. 

No. MC 142775 TA, filed January 3 

1977. Applicant: GEORGE W STAN¬ 
FORD. doing business as 8T AN FORD 
TRUCK!NO CO, 14218 N. 1 Highway. 
Woodbridge. Va. 22191. Applicant's rep¬ 
resentative: Henry U. Snavdy. 410 Pine 
8t.. Vienna, Va. 22180. Authority sought 
to operate as a contract carrier. by motor 
vehicle, over irregular routes, transport¬ 
ing: (1) Sand and stone, in dump vehi¬ 
cles, from points in Anne Arundel. Mont¬ 
gomery and Prince Georges Counties 
Md., and from points in the commercial 
zones of Fredericksburg. Va.; Murrlotts- 
ville and Texas. Md.; Friendsville. Term . 
and Mt. Airy. N.C., to the facilities ol 
Arban & Caro&i. Inc., At Woodbridge. Va , 
and of American Stone. Inc., at Newing¬ 
ton, Va., and (2) Precast architectural 
concrete, from the facilities of Arban & 
Caros i, Inc., at Woodbridge, Va.. U> point- 
in the District of Columbia, and to point? 
In Maryland and Virginia, under a con¬ 
tinuing contract with Arban fc Caros i 
Inc., of Woodbridge. Va., and American 
Stone, inc.. of Newington. Va., for 180 
days. Supporting shipper: American 
Stone. Inc.. 7901 Cinder Bed Road. New¬ 
ington. Va. 22122. Arban At Caros! Inc 
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13800 Dawson Beach Road. Wood bridge. 
Va. 22101. Send protests to: W. C. Hers- 
man, District Supervisor. Interstate 
Commerce Commission. Room 1413,12th 
k Constitution Ave.. N.W., Washington. 
D C. 20423. 

No. MC 142777 TA. filed December 30. 

1976. Applicant: ROAD AMERICA 
FREIOHT SYSTEMS. INC . P.O. Box 
3756. Ontario. Calif. 91761 Applicants 
representative: Kenneth F. Dudley. P.O. 
Box 279, 611 Church St . Ottumwa. Iowa 
52501. Authority sought to operate as a 
common carrier, by motor vehicle, over 
irregular routes, transporting: Pressure 
sensitive tape, tape, tape products and 
materials, and materials, equipment and 
supplies used in the manufacture of pres¬ 
sure sensitive tape, tape and tape prod¬ 
ucts: (1> from Beacon. N Y., to Car- 
bondale. Ill.: Phoenix and Tucaon. Ariz.; 
and point* in California and Nevada; 
and (2> from Carbondale, III., to Phoenix 
and Tucson. Arte., and points in Cali¬ 
fornia and Nevada, for 180 days. Sup¬ 
porting shipper: Technical Tape Inc. k 
Tuck Industries. 248 Tiorauda Ave., Bea¬ 
con. N.Y. 12508. Send protests to: Mary 
A. Francy. Transportation Assistant. In¬ 
terstate Commerce Commission. Bureau 
of Operations, Room 1321 Federal Bldg.. 
300 N. Los Angeles St.. Los Angeles 
Calif. 90013. 

No. MC 142779 TA, filed January 3. 

1977. Applicant: WRIER AIR FREIGHT. 
INC.. 5785 Rochelle Drive. Greendaic. 
Wis. 53129. Applicant's representative: 
Wayne Wilson. P.O. Box 8004. Madison 
Wis. 53708. Authority sought to operate 
as a common carrier, by motor vehicle, 
over irregular routes, transporting: Ma¬ 
terials. equipment, supplies and parts. 
used or useful in the manufacture, sale, 
distribution of production of agricul¬ 
tural, industrial and construction, ma¬ 
chinery and equipment. and printed 
matter, between Racine and Sturtevant, 
Wis.. on the one hand, and, on the other. 
General Mitchell Pield. Milwaukee. Wis., 
and O'Hare International Airport. Cook 
County. Ill., restricted to traffic originat¬ 
ing at or destined to the planted tes. 
warehouses and facilities of J. I. Case, at 
Racine and Sturtevant. Wis., and further 
restricted to shipments having a prior or 
subsequent movement by air. for 180 
days. Applicant has also filed an under¬ 
lying ETA seeking up to 90 days of op¬ 
erating authority. Supporting shipper: 
J. I. Case, 700 State St.. Racine. Wis 
53404. Send protests to: Gail Daugherty. 
Transportation Assistant. Interstate 
Commerce Commission. Bureau of Op¬ 
erations, U.S. Federal Bldg., k Court¬ 
house, 517 E. Wisconsin Ave,. Room 619, 
Milwaukee, Wis. 53202. 

No. MC 142780 TA. filed January 4. 
1977. Applicant: MARINE DISTRIBU¬ 
TORS OF VIRGINIA, INC., 1505 Sher- 
brook Road. Chesapeake. Va. 23323. Ap¬ 
plicant's representative: Blair P. Wake¬ 
field. Suite 1001 First and Merchants 
Bank Bldg.. Norfolk. Va 23510. Authority 
sought to operate as a contract carrier » 
by motor vehicle, over Irregular routes, 
transporting: Boats, in straight loads or 
in mixed loads with their parts, equip¬ 


ment and supplies therefor, from the 
plantedtc of Columbia Yacht. A Division 
of Whittaker Corporation, in Chesa¬ 
peake. Va.. and the plant&ite of Sea¬ 
horse Plastics Corporation. In Suffolk. 
Va. to points m Alabama. Arkansas. 
Connecticut. Florida. Georgia. Illinois. 
Indiana. Louisiana. Maine. Maryland 
Massachusetts, Michigan. New Jersey. 
New York, North Carolina. Ohio. Penn¬ 
sylvania, Rhode Island. South Carolina, 
Tennessee. Texas. Vermont and Virginia, 
under a continuing contract with Colum¬ 
bia Yacht, a Division of Whittaker Cor¬ 
poration: and Seahorse Plastics Cor¬ 
poration. for 180 days. Supporting ship¬ 
pers: Columbia Yacht, a Division of 
Whittaker Corporation. Larry R. Bng- 
holm. 2600 Yacht Drive, Chesapeake. Va. 
23320. Seahorse Plastics Corporation. 
Jeremy C. Lotz. President. 4680 Shoul¬ 
ders Hill road. Suffolk, Va. 23435. Send 
protests to: Paul D. Collins. District 
Supervisor. Bureau of Operations, Inter¬ 
state Commerce Commission. Room 10- 
505 Federal Bldg.. 400 N 8th St.. Rich¬ 
mond. Va 23240. 

By the Commission. 

Rosiurr L. OswttJ. 

Secretary 

| FH Doc.77-1058 Filed 1 -19-77:8: 45 sin | 
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PETITIONS FOR MODIFICATIONS. INTER¬ 
PRETATION OR REINSTATEMENT OF 

OPERATING RIGHTS AUTHORITY 

January 14. 1977. 

The following petitions seek modifi¬ 
cation or interpretation of existing op¬ 
erating rights authority, or reinstate¬ 
ment of terminated operating rights 
authority. 

An original and one copy of protests 
to the granting of the requested au¬ 
thority must be filed with the Commis¬ 
sion on or before February 22,1977. Such 
protest shall comply with Special Rule 
247 < d > of the Commission's General 
Rules of Practice <49 CFR 1100.2471 1 and 
shall include a concise statement of Pro¬ 
testant's interest in the proceeding and 
copies of its conflicting authorities. Veri¬ 
fied statements In opposition should not 
be tendered at this time. A copy of the 
protest shall be served concurrently upon 
petitioner's representative, or petitioner 
if no representative is named. 

No. MC 3717 (Notice of Filing of Pe¬ 
tition To Modify Commodity Descrip¬ 
tion). filed December 20. 1976. Peti¬ 
tioner: 8KRVICE WAREHOUSE COM¬ 
PANY. INC.. 112 Pointer St . Newark, 
N.J. 07114. Petitioner’s representative: 
George A. Olsen. 69 Tonncle Avenue, 
Jersey City. NJ. 07306. Petitioner holds 
a motor common carrier Certificate in 
No. MC 3717, Issued November 2. 1971, 
authorizing transportation, as pertinent, 
over irregular routes, of (!> frosted 
foods, and machinery, equipment and 


1 Copies of Special Rule 247 (as amended) 
can be obtained by writing to the Secretary. 
Interstate Commerce Commission. Washing¬ 
ton. DC. 20423. 


ruy>plits used or useful In the frosting 
thereof. <a> betw'een Boston. Gloucester 
and Cambridge. Mass.. Jersey City. New¬ 
ark. and Bridgetown. N.J., Philadelphia. 
Pa . New York. Waterport, Mt Morris. 
Syracuse, and SayviUe. N.Y.. and Balti¬ 
more. Md.; and <b> from Boston, Maas., 
and Jersey City. NJ.. to Albany . N Y.: 
and f2> frozen foods, between Boston 
and Gloucester. Mass., on the one hand, 
and. on the other. West bury. 1/ong Is¬ 
land. N.Y. 

By the Instant petition, petitioner 
seeks to modify the commodity descrip¬ 
tions in the authority above by substi¬ 
tuting “refrigerated foods” in Ueu of 
"frosted foods” In (1> above, and In lieu 
of “frozen foods'* in <2> above, 

No MC 106920 (Sub-No. 2». (Notice 
of Filing a Petition To Modify Petition». 
filed December 6. 1976. Petitioner: 

RIGGS FOOD EXPRESS. INC.. West 
Monroe Street, P.O. Box 26. New Bremen. 
Ohio 45869. Petitioner’s representative: 
E. Stephen HcUley. 666 llth Street. N.w , 
Suite 805. Washington. D.C. 20001. Peti¬ 
tioner holds a motor common carrier 
certificate In No. MC 106920 (Sub-No 
2>. issued October 31, 1950. authorising 
transportation, by motor vehicle, over 
irregular routes, of <1> Liquid sugar, in 
bulk in tank vehicles, from New York. 
N.Y., to Portland. Ind.; and t2> sugar 
(non-fluid), from Boston, Mass.. New 
York. N.Y.. Baltimore. Md.. and Phila¬ 
delphia, Pa , to points in Indiana. 

By the instant petition, petitioner 
seeks to <a> delete the phrase “non¬ 
fluid” from the commodity description 
in (2) above; and <b* to add an addi¬ 
tional commodity and territorial to Its 
present authority which would read as 
follows: Sugar (except in bulk), from 
points in the New York. N.Y.. Commer¬ 
cial Zone as defined in Commercial Zone% 
and Terminal Areas , 53 M.C.C. 451, with¬ 
in which local operations may be con¬ 
ducted pursuant to the partial exemp¬ 
tion of Section 203(b)(9) of the Inter¬ 
state Commerce Act (the "exempt” 
zone*, and those points In New Jersey 
within 5 miles of New York. N.Y.. and 
all of any municipality in New Jersey, 
any part of which is within 5 miles of 
New York. N.Y. (except New York. NT), 
to points in Indiana. 

No, MC 116702 (Sub-No. 37*. iNotice 
of Filing of Petition To Modify Permit >. 
filed December 15. 1976. Petitioner: 

THADDEAUS A. GORSKI doing busi¬ 
ness as GORSKI BULK TRANSPORT. 
Box 700. Harrow. Ontario. Canada. Peti¬ 
tioner’s representative: Wlllioni B. 
Elmer. 21635 East Nine Mile Road. St, 
Clair Shores. Mich. 48080 Petitioner 
holds a motor contract carrier permit in 
No. MC 116702 (Sub-No. 37). Issued 
April 5. 1973, authorizing transportation, 
by motor vehicle, over irregular routes. 
as pertinent, of alcoholic beverages . in 
bulk, in tank vehicles, from ports of 
entry on the International Boundary line 
between the United 8tates and Canada 
located at or near Champlain, Rouses 
Point and Trout River, N.Y.. Derby Line 
and Newport. Vt.. and located on the 
Niagara and St. Lawrence Rivera, to 
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Hartford, Conn., under a continuing con¬ 
tract. or contracts, with Heublin. Inc. 

By the instant petition, petitioner 
Kecks to broaden the above described au¬ 
thority <1) by adding Allen Park, Mich., 
as a destination point on bulk commodi¬ 
ties; and <2> by including St. Clair and 
Detroit Rivers, Mich, as additional ports 
of entry. 

No MC 129600 (Sub-No. 13), (Notice 
of Filing of Petition to Modify Terri¬ 
torial Description), filed December 8, 
1976. Petitioner; POLAR TRANSPORT, 
INC.. 176 King Street, P.O. Box 44. Han¬ 
over. Mass. 02339. Petitioner's repre¬ 
sentative: Frank J. Weiner. 15 Court 
Square. Boston. Mass. 02108. Petitioner 
holds a motor contract carrier permit in 
No. MC 129600, (Sub-No. 13). issued 
April 18, 1974, authorizing transporta¬ 
tion. as pertinent, over irregular routes, 
of tee cream, ice cream confections, ice 
water confections, and sherbert, from 
Sufficld, Conn., to points in Alabama. 
Delaware, Florida, Georgia, Illinois, 
Indiana, Maryland. Maine. Massachu¬ 
setts, Michigan, New Jersey. New York, 
Ohio. Pennsylvania, Rhode Island. Ten¬ 
nessee, Texas. Virginia and the District 
of Columbia, under a continuing con¬ 
tract, or contracts, with H. P. Hood. Inc., 
located at Charleston, Mass. 

By the instant petition, petitioner 
seeks to add Portland. Maine as an addi¬ 
tional origin point in the above described 
authority. 

No. MC 138225 and <8ub-No. 2). 
(Notice of Filing of Petition to Modify 
Permits), filed December 15. 1976. Peti¬ 
tioner: HEDRICK ASSOCIATES, INC.. 
HR. 2, Box 10A2. Douglas Rd.. Far Hills. 
N.J. 07931. Petitioner's representative: 
William P. Jackson. Jr.. 3426 North 
Washington Boulevard, P.O. Box 1267, 
Arlington. Va. 22210. Petitioner holds 
motor contract carrier Permit* in No. 
MC 138225 and ♦ Sub-No. 2). issued July 
12. 1974. and October 17. 1974 respec¬ 
tively. authorizing transportation over 
irregular routes, (1) in MC 138225. o! 
(a) swimming pools; <b> swimming pool 
parU: and ic) materials, supplies, and 
equipment used in connection with swim¬ 
ming pools (except commodities in bulk), 
from Garfield and East Paterson. N.J., 
to points in the United States (except 
Alaska and Hawaii), under a continuing 
contract, or contracts, with Heldor As¬ 
sociates. Inc., of Hamden. Conn.; and 

(2) in MC 138225 <Sub-No. 2). of ma- 
terials, equipment and supplies (except 
commodities in bulk, the transportation 
of which because of size or weight re¬ 
quires the use of special equipment) used 
in the manufacture or installation of 
swimming pools, from points In the 
United States (except Alaska and 
Hawaii), to the facilities of Heldor As¬ 
sociates. Inc., located at or near Gar¬ 
field and East Paterson, N.J., restricted 
to the transportation of traffic destined 
to tiie facilities of Heldor Associates, lo¬ 
cated at or near Garfield and East 
Paterson, N.J., under a continuing con¬ 
tract. or contracts, with Heldor Asso¬ 
ciates. Inc., of Hamden. Conn 


By the instant petition, petitioner 
seeks (I) in MC 138225, to modify the 
territorial description above by the addi¬ 
tion of Trenton. NJ, as an additional 
origin point; and (II) in MC 138225 
(Sub-No. 2). to modify the territorial 
description above by the addition of the 
facilities of Heldor Associates. Inc., lo¬ 
cated at or near Trenton, N.J. as an ad¬ 
ditional destination point, and to modify 
the restriction above to correspond, 
through the addition of the facilities of 
Heldor Associates, located at or near 
Trenton, N.J. 

No. MC 138412 (notice of filing of peti¬ 
tion to add an additional contracting 
shipper), filed December 2, 1976. Peti¬ 
tioner: MAR-CHELLF,, INC., No. 6 Min- 
tert Manor. St. Louis, Mo. 63135. Peti¬ 
tioner’s representative: Joseph Flynn, 76 
sBellerive Acres. 8L Louis. Mo. 63135. 
Petitioner holds a motor contract carrier 
Permit in No. MC 138412. issued June 18, 
1974, authorizing transportation over 
irregular routes, of (1) household appli¬ 
ances; (2) new furniture (uncrated); 

(3) kitchen equipment; and (4) electri¬ 
cal appliances, equipment and parts, as 
described respectively in (2). (3), and 

(4) . in Appendices n, IV and VII to the 
report in Descriptions in Motor Car¬ 
rier Certificates, 61 M.C.C. 209, between 
St, Louis, Mo., and points in Bond, Cal¬ 
houn. Clinton, Greene. Jersey, Macou¬ 
pin, Madison, Monroe, Montgomery. 
Randolph, 8t. Clair, and Washington 
Counties, HI., under a continuing con¬ 
tract. or contracts, with the following 
shippers: Rothman 8tores, Inc., of 8t. 
Louis, Mo.; M. C. Distributors, of St. 
Louis, Mo.; Independent Merchants 
Corp., of St. Louis. Mo. By the instant 
petition, petitioner seeks to add Ideal 
Home Furnishings Co.. Inc., ns an addi¬ 
tional contracting shipper to the au¬ 
thority above. 

RcrU&LlCATlOHS OF GxAHTS OF OPERATING 

Rights Authority Prior to Ckrtifica- 

TIOW 

The following grants of operating 
rights authorities are republished by 
order of the Commission to indicate a 
broadened grant of authority over that 
previously noticed In the Federal Reg¬ 
ister. 

An original and one copy of protests 
to the granting of the authority must be 
filed with the Commission within 30 
days after the date of this Federal Reg¬ 
ister notice. 8uch protest shall comply 
with Special Rule 247(d> of the Com¬ 
mission's General Rules of Practice (49 
CFR 1100.247) addressing specifically 
the issue(s) indicated as the purpose for 
re publication, and including a concise 
statement of protestont's interest in the 
proceeding and copies of its conflicting 
authorities. Verified statements in op¬ 
position shall not be tendered at this 
time. A copy of the protest shall be 
served concurrently upon the carrier's 
representative, or carrier if no repre¬ 
sentative is named. 

No. MC 107129 (Sub-No. 9) (repub- 
licatton), filed September 20. 1973, pub¬ 
lished in the FR Issue of December 21. 


1972, and republished this issue. Appli¬ 
cant: E. K. Motor Service, Inc., 2006 
North Broadway, Joliet. HL, 60436. Ap¬ 
plicant's representative: Tom B. Krets- 
iuger, 450 Professional Building, Kansas 
City. Mo. 64106. A Decision and Order of 
the Commission. Division 1, dated De¬ 
cember 6, 1976, and served December 9, 
1976, authorizes operation by applicant, 
in interestate or foreign commerce, as a 
common carrier by motor vehicle, over ir¬ 
regular routes, of roofing and building 
materiah (except commodities in bulk), 
and commodities used in the manufac¬ 
ture, distribution, and shipping of roofing 
and building materials (except commodi¬ 
ties in bulk), from Joliet HI., to points In 
Iowa, Ohio, and Wisconsin, restricted to 
the transportation of traffic originating 
at Joliet Dl., and destined to the above- 
named destinations. The purpose of tills 
rcpubiication is to indicate applicant's 
grant of authority as a common carrier 
rather than as a contract carrier. 

No. MC 110563 (Sub-No. 161) (repub- 
lication), filed September 18. 1975, pub¬ 
lished In the FR issue of October 9. 1975. 
and republished this issue. Applicant 
COLDWAY FOOD EXPRE8S. INC., P.O 
Box 747. Sidney. Ohio 45365. Applicant's 
representative: Joseph M. Scanlan, 111 
W. Washington Ave., Chicago, Ill. 60602 
An Order of the Commission. Review 
Board Number I. dated January 3. 1977. 
and served January 6. 1977, finds that 
the present and future public convenience 
and necessity require operation by ap¬ 
plicant In interstate or foreign com¬ 
merce, as a common carrier by motor ve¬ 
hicle, over irregular routes, in the trans¬ 
portation of meat, meat products, meat 
byproducts, and articles distributed by 
meat-packing houses, as described in 
Sections A and C of Appendix I to the 
report in Descriptions in Motor Carrier 
Certificates , 61 M.C.C. 209 and 766 (ex¬ 
cept hides and commodities In bulk) 
from Booker. Tex., to points In Kentucky. 
Pennsylvania. West Virginia. Virginia 
Maryland. Delaware, New Jersey, New 
York. Connecticut, Rhode Island. Mas¬ 
sachusetts. New Hampshire, Vermont 
Maine, and the District of Columbia, re¬ 
stricted to Die transportation of ship¬ 
ments originating at the named origin 
that applicant is fit, willing. And able 
properly to |>erform such service and to 
conform to the requirements of the In¬ 
terstate Commerce Act and the Commis¬ 
sion's rules and regulations thereunder 
The purpose of this republication Is to 
indicate the addition of Virginia as a 
destination state in applicant's grant of 
authority. 

No. MC 111729, (Sub-No. 560) (Repub- 
Ucatlon), filed July 8. 1975, published In 
the FR issue of August 7, 1975, and re¬ 
published this Issue. Applicant: PURO- 
LATOR COURIER CORP., 2 Nevada 
Drive. Lake 8uccess. N.Y. 11040. Appli¬ 
cant's representative: Russell 8. Bern- 
hard. 1625 K Street. N.W., Washington. 
D.C. 20006. An order of the Commission, 
Review Board Number 3. dated Decem¬ 
ber 6, 1976. and served January 10. 1977. 
finds that the present and future public 
convenience and necessity require opera- 
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tion by applicant, in interstate or foreign 
commerce, as a common carrier by motor 
vehicle, over irregular routes, in the 
transportation of <1> household clean - 
ing compounds and brushes , from Seat¬ 
tle. Wash , to points in Washington and 
points in Benton. Clackamas. Clatsop. 
Columbia. Douglas. Lane. Lincoln. Linn. 
Marion. Multnomah, Tillamook. Wash¬ 
ington. and Yamhill Counties. Oreg.. re¬ 
stricted to the transportation of ship¬ 
ments having an immediately prior 
movement by air. rail, or motor vehicle, 
and to shipments moving from or to the 
faculties of The Fuller Brush Company; 
and (2) toiletries and cosmetics . from 
Seattle, Wash., and Portland. Oreg. to 
points in Washington and points in Ben¬ 
ton. Clackamas, Clatsop. Columbia, 
Douglas, Lane. Lincoln. Linn, Marion. 
Multnomah. TlUamook. Washington, and 
Yamhill Counties, Oreg.. restricted to the 
transportation of shipments having an 
immediately prior movement by motor 
vehicle and to shipments moving from 
or to the faculties of Avon Products. Inc., 
restricted further in (1) and (2) above 
as follows; (a) restricted against pro¬ 
viding service from or to the premises of 
banks and banking institutions; <2> re¬ 
stricted against providing service from or 
to the premises of persons, other than 
agencies of the 'United States Govern¬ 
ment, who or which have entered into 
contracts with applicant or its affiliates 
and are served by them pursuant to per¬ 
mits issued by the Commission; and <3> 
restricted against the transportation of 
shipments weighing in excess of 150 
pounds; that applicant is fit* wiUing, and 
able properly to perform such service and 
to conform to the requirements of the 
Interstate Commerce Act and the Com¬ 
mission's rules and regulations there¬ 
under. The purpose of this republication 
is to 1 1) indicate the addition of house - 
hold cleaning compounds and brushes to 
appUcant’s grant of authority; and dl> 
indicate the modification of the terri¬ 
torial description In appUcant’s grant of 
authority. 

No. MC 127647 (Bub-No. 3> (republi- 
ration), filed March t. 1976, published in 
the FR issue of April 1. 1976. and repub¬ 
lished this issue. Applicant: RALPH H. 
LARSEN. 195 Roundtoft Drive, Salt Lake 
City. Utah 84123. AppUc&nt's representa¬ 
tive: Harry D. Pugsley. Suite 400. 315 
Lost 2nd 8trect. Salt Lake City. Utah 
84111. An order of the Commission, Re¬ 
view 1 Board Number 3, dated December 
13. 1976. and served January 10. 1977. 
finds that the present and future public 
convenience and necessity require opera¬ 
tion by applicant in Interstate or foreign 
commerce, as a common carrier by motor 
vehicle over irregular routes, in the 
transportation of (1> (a) bananas and 
(bi fresh fruits and vegetables . which 
aire otherwise exempt under section 203 
<b><6> of the Interstate Commerce Act, 
in mixed loads with bananas, from Long 
Beach. Calif., to Salinas and Indio. 
Calif.; (2) bananas in mixed loads with 
the commodities described in (3); and 
<3 fresh fruits and vegetables, which 
are otherwise exempt from economic reg¬ 
ulation under section 203(b) (6> of the 


Interstate Commerce Act. In mixed loads 
with bananas, from Salinas and Indio. 
Calif., to points in Montana; that ap¬ 
plicant is fit. willing, and able properly 
to perform such service and to conform 
to the requirements of the Interstate 
Commerce Act and the Commission’s 
rules and regulations thereunder. The 
purpose of this republi cation is to indi¬ 
cate the modification of the commodity 
and territorial description in applicant’s 
gmnt of authority. 

No. MC 133119 (Sub-No. 89* < Repub¬ 
lication* filed February 9. 1976. pub¬ 
lished in the FR issue of March 18. 1976, 
and republished this issue. Applicant: 
HEYL TRUCK LINES. INC. 200 Norka 
Drive. Akron, Iowa 51001. Applicant's 
representative; A. J. Swanson, 521 South 
14th St., P.O. Box 81849. Lincoln, Ncbr. 
68501. An order of the Commission. Re¬ 
view Board Number 2. dated December 9. 
1976, and served January 10. 1977, finds 
that the present and future public con¬ 
venience and necessity require operation 
by applicant, in interstate or foreign 
commerce, as a common carrier by motor 
vehicle, over irregular routes, in the 
transportation of frozen foods , from 
Minneapolis, Minn., to points in Ala¬ 
bama. Arkansas. Florida. Georgia. Ken¬ 
tucky. Mississippi. North Carolina. South 
Carolina. Tennessee, and points in Mis¬ 
souri on and east of U.6. Highway 67. re¬ 
stricted to the transportation of traffic 
originating at the facilities of The Ptlls- 
bury Company, located at Minneapolis. 
Minn.; that applicant is fit. w r Uiing. and 
able properly to perform such service and 
to conform to the requirements of the 
Interstate Commerce Act and the Com¬ 
mission's rules and regulations there¬ 
under. The purpose of this republication 
is to indicate the substitution of frozen 
foods in lieu of frozen pizza in appli¬ 
cant’s grant of authority. 

Motor Carrier, Broker. Water Carrier 

and Freight Forwarder Operating 

Rights Applications 

The following applications art* gov¬ 
erned by Special Rule 247 of the Com¬ 
mission’s General Rules of Practice *49 
CFR 5 1100.247 >. These rules provide, 
among other things, that a protest to the 
granting of an application must be filed 
with the Commission within 30 days after 
the date of notice of filing of the applica¬ 
tion is published In the Federal Register. 
Failure to seasonably file a protest will 
be construed as a waiver of opposition 
and participation in the proceeding. A 
protest under these rules should comply 
with section 247<d)(3> of the rules of 
practice which requires that It set forth 
specifically the grounds upon which It is 
made, contain a detailed statement of 
Protestant’s interest in the proceeding 
(including a copy of the specific portions 
of its authority which protestant believes 
to be in conllict with that sought in the 
application, and describing in detaU the 
method—whether by Joinder, interline, 
or other means—by which protestant 
would use such authority to provide all 
or part of the service proposed), and 
shall specify with particularity the facts, 
matters, and things relied upon, but shall 


not include issues or allegations phrased 
generally. Protests not in reasonable 
compliance with the requirements of the 
rules may be rejected. The original and 
one copy of the protest shall be filed with 
the Commission, and a copy shall be 
served concurrently upon applicant’s 
representative, or applicant if no repre¬ 
sentative is named. If the protest in¬ 
cludes a request for oral hearing, such 
requests shall meet the requirements of 
section 247(d)(4) of the special rules, 
and shall Include the certification re¬ 
quired therein. 

Section 247(f) further provides, in 
part, that an applicant who does not in¬ 
tend timely to prosecute its application 
shall promptly request dismissal thereof, 
and that failure to prosecute an applica¬ 
tion under procedures ordered by the 
Commission will result in dismissal of the 
application. 

Further processing steps will be by 
Commission order which will be served 
on each party of record. Broadening 
amendments will not be accepted after 
the date of this publication except for 
good cause shown, and restrictive amend¬ 
ments will not be entertained following 
publication in the Federal Register of a 
notice that the proceeding has been as¬ 
signed for oral hearing. 

Each applicant states that there will 
be no significant effect on the quality of 
the human environment resulting from 
approval of its application. 

No. MC 720 (Sub-No. 23). filed Decem¬ 
ber 13. 1976. Applicant: BIRD TRUCK¬ 
ING COMPANY. INC., PO. Box 227. 
Waupun. Wis, 53963. Applicant’s repre¬ 
sentative: Michael J. Wyngaard, 329 
West Wilson Street. P.O. Box 8004, Mad¬ 
ison, Wis. 53708. Authority sought to op¬ 
erate as a common carrier . by motor 
vehicle, over irregular routes, transport¬ 
ing: (1) Frozen foodstuffs (except com¬ 
modities in bulk, in tank vehicles); and 
(2) frozen meats and meat by-products, 
unfit for human consumption (except 
commodities in bulk, in tank vehicles), 
from the facilities of Wiscold, Inc., lo¬ 
cated at or near Beaver Dam and Mil¬ 
waukee. Wis.. to Alabama. Connecticut, 
Delaware. Florida. Georgia. Kentucky, 
Maine, Maryland. Massachusetts. New r 
Hampshire, New Jersey, New York, North 
Carolina. Rhode Island, South Carolina. 
Tennesee, Vermont. Virginia, West Vir¬ 
ginia. and the District of Columbia. 

Note .—It a hearing la deemed Mee -ary. 
the applicant requests it be held at Milwau¬ 
kee. or Madison, Wla. 

No. MC 2900 (Sub-No. 296). filed De¬ 
cember 20, 1976. Applicant: RYDER 
TRUCK LINES. INC., 2050 Kings Road. 
Jacksonville. Fla. 32209. Applicant’s rep¬ 
resentative: S. E. Somers, Jr. (same ad¬ 
dress as applicant). Authority sought to 
operate as a common carrier, by motor 
vehicle, over regular routes, transport¬ 
ing: General commodities (except those 
of unusual value, Classes A and B explo¬ 
sives, household goods as defined by the 
Commission, commodities in bulk and 
those requiring special equipment). Serv¬ 
ing points in West Virginia and those 
points in that part of Kentucky on and 


FEDERAL REGISTER, VOL 47, NO. 14—FRIDAY, JAM JARV 21. 1C V 












3956 


NOTICES 


east of Interstate Highway 75 including 
Lexington. Ky., as off-route points in 
connection with applicant presently au¬ 
thorized regular route operations. 

Not*. —Common control may b« involved. 
It a hearing Is deemed necessary, the appli¬ 
cant requests It be held at either PUUburgh. 
Pa.. Charleston, W. Va., or Cincinnati, Ohio. 

No. MC 4405 (8ub-No. 542). filed De¬ 
cember 10. 1976, Applicant: DEALERS 
TRANSIT. INC., 522 South Boston Ave¬ 
nue. Enterprise Bldg.. Tulsa. Okla. 74103. 
Applicants representative: Michael E 
Miller. 502 First National Bank Bldg.. 
Fargo, N. Dak. 58102, Authority sought 
to operate as a common carrier, by motor 
vehicle, over Irregular routes, transport¬ 
ing: Tanks and heat exchangers, and 
materials, parts, and equipment used in 
the installation of the above-named com¬ 
modities. from St. Louis. Mo., to points 
in the United States (except Alaska and 
Hawaii). 

Norr.—Common control may be Involved. 
It a hearing Is deemed necessary, the spppll- 
©ont request* It be held at Chicago, HI. 

No. MC 5623 (8ub-No. 29). filed De¬ 
cember 14, 1976. Applicant: ARROW 
TRUCK INS CO., a Corporation. P.O. Box 
7280, Tulsa, Okla. 74105, Applicant's rep¬ 
resentative: J. O. Dali. Jr., P.O. Box 567. 
McLean. Va. 22101. Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: (1) Machinery, equipment, mate - 
rials, and supplies used in, or in connec¬ 
tion with, the discovery, development, 
production, refining, manufacture, proc¬ 
essing. storage, transmission, and dis¬ 
tribution of natural gas and petroleum 
and their products and by-products, and 
machinery, materials, equipment, and 
supplies used in, or in connection with, 
the construction, operation, repair, serv¬ 
icing. maintenance, and dismantling of 
pipelines. Including the stringing and 
picking up thereof: and (2) earth drill¬ 
ing machinery and equipment. and 
machinery, equipment , materials, sup¬ 
plies. and pipe incidental to. used in. or 
in connection with (a) the transporta¬ 
tion. installation, removal, operation, re¬ 
pair. servicing, maintenance, and dis¬ 
mantling of drilling machinery and 
equipment, <b) the completion of holes 
or wells drilled. <c) the production, stor¬ 
age, and transmission of commodities re¬ 
sulting from drilling operations at well or 
hole sites, and (d> the injection or re¬ 
moval of commodities into or from holes 
or wells. (A) between points in Connecti¬ 
cut, Delaware. Florida, Georgia, Indiana. 
Kentucky. Maine. Maryland. Massachu¬ 
setts, Michigan. New Hampshire. New 
Jersey, New York, North Carolina, Ohio. 
Pennsylvania, Rhode Island, South Caro¬ 
lina. Virginia, Vennont. West Virginia, 
and the District of Columbia: and <B) 
between points named in (A) above, on 
the one hand, and, on the other, points 
In Arkansas. Colorado. Illinois, Kansas, 
Louisiana. Mississippi. Missouri. Mon¬ 
tana. Nebraska. New Mexico, Oklahoma. 
Texas, Utah and Wyoming. 

Not*.— If a hearing is deemed neceteary, 
the Applicant request* It be held at either 
Tulsa, Ohio.; Houston. Tex : or WaAhlng* 
ton. D C. 


No. MC 8964 (Sub-No. 32). fil ed De- 
cember 17. 1976. Applicant: WITTE 
TRANSPORTATION COMPANY, a Cor¬ 
poration, 2481 Cleveland Avenue North. 
St. Paul. Minn. 55113. Applicant's rep¬ 
resentative: William S Rosen. 630 Os- 
bom Building. St. Paul. Minn. 55102. Au¬ 
thority sought to operate as a common 
carrier, by motor vehicle, over regular 
routes, transporting: General commodi¬ 
ties «except those of unusual value, 
household goods as defined by the Com¬ 
mission. commodities in bulk and those 
requiring special equipment), Between 
Kansas City, Mo. and Spring Valley, 
Minn., serving the intermediate and off- 
route points of Albert Lea, Austin. Ply¬ 
mouth, Eden Prairie, Brooklyn Park and 
North Oaks. Minn.; (a) From Kansas 
City over Interstate Highway 35 to Al¬ 
bert Lea. Minn., thence over Interstate 
Highway 90 to Austin. Minn., thence over 
Interstate Highway 90 to Junction US. 
Highway 16. thence over US. Highway 
16 to 8prlng Valley, and return over the 
some route; (b) From Kansas City over 
US. Highway 69 to Albert Lea, Minn., 
thence over US. Highway 16 to Austin, 
Minn., thence over US. Highway 16 to 
Spring Valley, and return over the same 
route; and (c) From Kansas City over 
Interstate Highway 35 (also over US. 
Highway 69) to Des Moines, Iowa thence 
over Interstate Highway 80 (also over 
US. Highway 6) to Junction US. High¬ 
way 63, thence over US. Highway 63 
to Spring Valley, and return over the 
same route. 

Not* —Common control may be involved. 
If a hearing Is deemed necessary, the ap¬ 
plicant requests it be held at St. Paul. Minn, 
and Kansas City. Mo. 

No. MC 16872 (Sub-No. 16). filed 
December 9. 1976. Applicant: WILLIAM 
MIRRER. doing business as MIRRER'S 
TRUCKING CO., 38 Alan Avenue. Glen 
Rock. N.J. 07452. Applicant's representa¬ 
tive: George A. Olsen. 69 Tonnele Avenue, 
Jersey City. N J. 07306. Authority sought 
to operate as a common carrier , by motor 
vehicle, over Irregular routes, transport¬ 
ing: Plastic granules (except In bulk), 

(1) from the facilities of Rexene Poly¬ 
olefins Company, a Division of Dart In¬ 
dustries. Inc., Chemical Group located at 
Holyoke. Ludlow and Springfield. Mass., 
to Chicago and Joliet, Ill., New York and 
Syossct, N.Y., and Paterson, N.J.; and 

(2) from the facilities of Rexene Polyole¬ 
fins Company, a Division of Dart Indus¬ 
tries, Inc., Chemical Group located at 
Chicago and Joliet* Hi., to Elizabeth. 
Paterson and Plainfield. N.J. and New 
York, N.Y., restricted to shipments hav¬ 
ing an origin at the above named points 
and destined to above named points. 

Not*. —IT a hearing la deemed necessary, 
the applicant request* It be held at either 
New York, N.Y. or Washington, D.C- 

No. MC 19157 «Sub-No. 22>, filed 
December 17, 1976. Applicant: McCOR- 
MACK'S HIGHWAY TRANSPORTA¬ 
TION. INC. Route 3, Box 4 Campbell 
Road. Schenectady. N.Y. 12306. Appli¬ 
cant's representative: Clem Tomlins 
(same address as applicant). Authority 
sought to operate as a common carrier, by 


motor vehicle, over Irregular routes, 
transporting: Electrical appliances 

equipment and parts, and materials used 
In the manufacture thereof (except com¬ 
modities in bulk and those requiring spe¬ 
cial equipment), between Plantersvllle. 
Miss., and Cedar Bluff, Ky., on the one 
hand, and, on the other, points in Con¬ 
necticut, Delaware, Florida, Oeorgla. 
Illinois, Indiana. Kentucky, Maine. 
Maryland. Massachusetts. Michigan. New 
Hampshire. New Jcisey, New York. North 
Carolina, Ohio, Pennsylvania, Rhode Is¬ 
land. South Carolina, Tennessee. Ver¬ 
mont, Virginia, West Virginia, Wisconsin, 
and the District of Columbia. 

Not*.—I f a hearing la deemed neccufeary. 
the applicant request* it bo held at either 
Schenectady. N.Y. or Atlanta. Oa. 

No. MC 19778 (Sub-No. 92), filed De¬ 
cember 6. 1970. Applicant: THE MIL¬ 
WAUKEE MOTOR TRANSPORTATION 
COMPANY, a Corporation, 516 W. Jack- 
son Blvd., Suite 508. Chicago, HI. 60606 
Applicant's representative: Robert F. 
Munsell (same address as applicant). 
Authority sought to operate as a common 
carrier, by motor vehicle, over Irregular 
routes, transporting: Trailers, in trueka- 
way service, between the plant site of 
Great Dane Trailers—Indiana, Inc., at or 
near Brazil. Ind. f and points in Hlinois. 
Iowa. Minnesota, Nebraska, Ohio, and 
Wisconsin. 

Not*. —Common control may be Involved 
If a bearing la deemed necessary, applicant 
requests It be held at Chicago, HI. 

No. MC 20783 fSub-No. 110) filed De¬ 
cember 17, 1970. Applicant: TOMPKINS 
MOTOR LINES. INC. P.O. Box 1830. 
Highway 77 North, Gadsden. Ala. 35902. 
Applicant's representative: Larry Smith 
(same address as applicant). Authority 
sought to operate as a common carrier . 
by motor vehicle, over irregular routes, 
transporting: Meat, meat products, meat 
by-products and articles distributed by 
meat packing houses as described in Sec¬ 
tion A of Appendix I to the report in De¬ 
scription in Motor Carrier Certificates . 
61 M.C.C. 209 and 700 (except hides and 
commodities in bulk), from the plantsite 
and/or storage facilities of Stark Wetzel 
Food located at Indianapolis, Ind., to 
points in Alabama. Georgia, Kentucky. 
North Carolina. South Carolina and 
Tennessee (except Memphis). 

Not*. —Common control may bo Involved. 
U a hearing fc; deemed necessary. the appli¬ 
cant request* tt be bold at either Waterloo, 
Iowa or Washington. D C. 

No. MC 22229 (Sub-No. Ill), filed De¬ 
cember 13. 1976. Applicant: TERMINAL 
TRANSPORT COMPANY. INC.. 248 
Chester Avenue, SJ3., Atlanta. Ga. 30316. 
Applicant's representative: Harold 1L 
Clokey. 1740 The Equitable Building, At¬ 
lanta. Ga. 30303. Authority sought to op¬ 
erate as a common carrier, by motor ve¬ 
hicle. over regular routes, transporting: 
General cotnmodities (except those of 
unusual value. Classes A and B explo¬ 
sives, household goods as defined by the 
Commission, commodities In bulk, and 
those requiring special equipment): 
Serving the plantsite and warehouse fa¬ 
cilities of Rheem Manufacturing Com- 
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pony, located at or near Mi lied gov file, 
Ga.. as an olT-route point in connection 
with carriers authorized regular-route 
operation between Atlanta. And Savan¬ 
nah. Ga.. and between Baldwin. Fla and 
Atlanta. Ga. 

None.—Common control may be involved 
If a bearing la deemed necessary, the appli¬ 
cant request* It be held at Atlanta. Ga. or 
Waahlngton. D.C. 

No. MC 33641 <Sub-No. 128>, filed 
December 20. 1976. Applicant: I ML 

FREIGHT. INC.. 2175 South 3270 West. 
P.O. Box 2277, Salt Lake City, Utah 
84110. Applicant’s representative: Wil¬ 
liam 8. Richards. 1515 Walker Bank 
Bldg.. P.O. Box 2465. Sait Lake City 
Utah 84110. Authority sought to operate 
as a common carrier, by motor vehicle, 
over regular routes, transporting: Gen¬ 
eral commodities (except those ol un¬ 
usual value. Classes A and B explosives, 
household goods as defined by the Com¬ 
mission. commodities in bulk and those 
requiring special equipment*. (1* Be¬ 
tween Weiser. Idaho and Spokane. 
Wash . <a* Prom Weiser over U.8. High¬ 
way 95 to junction US. Highway 195 
near Lewiston, Idaho, thence over U.S. 
Highway 195 to Spokane, and return 
over the same route, serving the inter¬ 
mediate point of Lewiston, Idaho, aud 
the oft-route points of Spokane County. 
Wash.: and <b> From Weiser over U.S. 
Highway’ 95 to Junction Idaho Highway 
58 near Worley. Idaho, thence over 
Idaho Highway 58 to the Idaho-Waah- 
mgton boundary line, thence continuing 
on unnumbered Washington Highway to 
junction Washington Highway 27. thence 
over Washington Highw ay 27 to Junction 
Interstate Highway 90. thence over In¬ 
terstate Highway 90 to Spokane, and re¬ 
turn over the same route, serving the in¬ 
termediate points of Moscow, Dcsmet. 
Tensed. Plummer. Worley, Idaho; Op¬ 
portunity. Washington; and the off- 
route points of Potlatch, Harrison. St 
Maries. St. Joe, Santa. Clarkia, Bovill. 
Fern wood. Calder, Avery and Emida. 
Idaho; <2) Between Ketchum, Idaho, 
and Wells. Nev.: From Ketchum over 
U.S. Highway 93 to Wells, and return 
over the same route, serving all inter¬ 
mediate points, and the ofT-routc point 
of Sun Valley. Idaho; <3* Between Poca¬ 
tello, Idaho and West Yellowstone. 
Mont ; From Pocatello over U.8. High¬ 
way 91 to Idaho Falls, Idaho, thence over 
U.S. Highway 19! to West Yellowstone, 
and return over the same route, serving 
all intermediate points. 

N’otb —Common control m y be involved, 
li a hearing U deemed necessary, the appli¬ 
cant requests It be held at Salt Lake City. 
Utah and Spokane. Wo*h 

No MC 42011 (Sub-No. 29* filed No¬ 
vember 30. 1976. Applicant: D. Q. WISE 
& CO . INC.. P.O. Box 15125, Tulsa. Okla. 
74115. Applicant's representative; J. G. 
Dail, Jr.. P.O. Box 567. McLean. Va. 
22101 Authority sought to operate as a 
11 mimon carrier, by motor vehicle, over 
irregular routes, transporting: <1> Cast¬ 
ings. empty shipping containers, scrap 
metal, triable speed drives. electrical 
cable, switch boards . transformers. 
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motors, pumps, motor and pump parts 
and accessories; and (2) equipment, ma¬ 
terials. and supplies, used in, or in con¬ 
nection with, the transportation, instal¬ 
lation. operation, removal, repair, manu¬ 
facture. und maintenance of the com¬ 
modities described In <1» above, between 
the facilities of Byron Jackson Pump 
Division and Centrilift Division. Borg- 
Warner Corporation located at or near 
Ardmore. Hcaldtou. and Tulsa County. 
Okla.. Casper and Cody, Wyo.. Glcndtve. 
Mont.. Huntington Beach and Los An¬ 
geles. Calif.. Rangely. Colo.,'and Conroe. 
Midland. Platnvicw and Tyler, Tex., on 
the one hand. and. on the other, points 
in the United 8tates. including Alaska, 
but excluding Hawaii, restricted against 
the transportation of <a» variable speed 
drives, electrical cable, switch boards, 
motors, pumps, pump parts and acces¬ 
sories. and (b» equipment, material, and 
supplies used in connection with the 
transportation, installation, operation, 
removal, repair, manufacture, and 
maintenance of the commodities de¬ 
scribed In <a> above, between the facil¬ 
ities of Byron Jackson Pump Division. 
Bong-Warner Corporation located at 
Healdton and Tulsa. Okla., Midland. 
Tex. Great Bend. Kans. and Rangley. 
Colo. on the one hand, and, on the other, 
points in Colorado Illinois, Kansas. 
Ixmisiiinn. Mississippi. Montana. Ne¬ 
braska. New Mexico. North Dakota. Okla¬ 
homa. Soiuh Dakota. Texas. Utah, and 
Wyoming 

Non.—If n hearing I* deemed necessary, 
llie applicant request* It be held at Wash¬ 
ington. D.C, 

No. MC 40368 iSub-No. 100). filed De¬ 
cember 17. 1976. Applicant; COMPLETE 
AUTO TRANSIT. INC.. E. 4111 Andover 
Road. Bloomfield Hills. Mich. 48013. Ap¬ 
plicant’.'- representative; Eugene C. 
Ewald. 100 West Long Lake Road. Suite 
102. Bloomfield Hills, Mich. 48013. Au¬ 
thority sought to operate as a contract 
carrier, by motor vehicle, over irregular 
routes, transporting: Motor vehicles, in 
initial movements, in truckaway service. 
<1) from the planishes of General 
Motors Corporation located at Atlanta 
and Doraville. Ga.. to points in Iowa and 
Kansas: and <2* from the plantslte of 
Oeneral Motors Corporation located at 
8L Louis. Mo., to points in Florida. Geor¬ 
gia. North Carolina and South Carolina, 
under a continuing contract or contracts 
with General Motors Corporation 

Non:.—Common control may be involved 
If a hearing Lh deemed necessary, (he appli¬ 
cant request* It be held at Washington. D.C. 

No. MC 54847 ‘Sub-No. 12). filed De¬ 
cember 9. 1976. Applicant: INTRA¬ 

COASTAL TRUCK LINE. INC., P.O. Box 
354. 1200 Peters Road. Harvey. La. 70058. 
Applicant s representative: Daniel Lund. 
806 First National Bank of Commerce 
Bldg., New Orleans. La. 70112. Authority 
sought to operate as a common carrier. 
by motor vehicle, over irregular routes, 
transporting: G> Machinery equipment, 
materials and supplies used in or in con¬ 
nection with, the discovery, development, 
production, refining, manufacture, proc¬ 
essing. storage, transmission, and distri- 
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button of natural gas and petroleum and 
their products and by-products: and i2> 
machinery, materials, equipment and 
supplies used in or in connection with, 
the construction, operation, repair, serv¬ 
icing. maintenance and dismantling of 
pipe lines, including the stringing ar.d 
picking up thereof (except the picking up 
or stringing of pipe in connection with 
main pipe lines), between points In Ala¬ 
bama. Florida. Louisiana, Mississippi and 
Texas, on the one hand. and. on the 
other, points in Connecticut. Delaware, 
Kentucky. Maine, Maryland, Massachu¬ 
setts. New' Hampshire. New Jersey. New* 
York. North Carolina. Pennsylvania, 
Rhode Island. South Carolina, Virginia 
and West Virginia. 

Not*.— If a hearing u deemed nc*r.»-,u;'. 
the applicant request* It hr held ai e'.Ui r 
New Orleans. La or Houston. Tex 

No. MC 58923 «Sub-No. 45». filed De¬ 
rr 10. 1976. Applicant: GEOROIA 
HIOHWAY EXPRESS. INC . 2090 Jones¬ 
boro Road. S.E., P.O. Box 6944, Atlanta. 
Ga. 30315. Applicant’s represen la tlvc: 
Bates Block. 33rd Floor, First National 
Bank Tower. Atlanta. Ga. 30303 Author¬ 
ity sought to operate as a common car¬ 
rier. by motor vehicle, over regular 
routes, transporting: General commodi¬ 
ties i except those of unusual value. 
Classes A and B explosives, household 
goods ns defined by the Commission, 
commodities in bulk, and commodities 
requiring special equipment*, <1> be¬ 
tween Rossville. Ga.. and the junction 
of the Tennessee-Kentucky State line 
near Westmoreland. Tenn., serving all 
intermediate points: From Rossville over 
U S. Highway 27 to Junction U.S. High¬ 
way 41. thence over U.8. Highway 4i to 
junction of U.S. Highway 231, thence 
over U.S. Highway 231 to Westmoreland, 
and return over the same route; <2> be¬ 
tween Murfreesboro. Tenn.. and the 
junction of the Tcnncasee-Kcntucky 
state line near Clarksville. Tenn., serv¬ 
ing all intermediate points: From Mur¬ 
freesboro over UB. Highway 41 to Nash¬ 
ville, thence over Alternate U.S. High¬ 
way 41 to Kentucky-Tennessee state line 
at or near Clarksville, Tenn. and return 
over the same route; (3) between Leba¬ 
non. Tenn. and Memphis. Tenn . send ns 
all Intermediate points: From Lebanon 
over U.S. Highway 70 to Memphis and 
return over the same route; <4* between 
Jackson. Tenn. and junction U.S. High¬ 
way 72 and U.S. Highway 41 near Kim¬ 
ball, Tenn.. serving all intermediate 
points: From Jackson over U.8. High¬ 
way 45 to Junction UB Highway 72. 
thence over U.S. Highway 72. also 72A 
to Huntsville, Ala,, thence over US. 
Highway 72 to junction U.S. Highway 72 
and U.S. Highway 41,. near Kimball. 
Tenn.. and return over the same routes: 
(5* between the junction of the Ten- 
nessec-Kcntucky state line near Mit¬ 
chell. Tenn. and Mobile. Ala . serving all 
intermediate points. 

From Mitchell over U.S. Highway 31W 
to U.8. Highway 31, thence over UB. 
Highway 31 to Mobile and return over 
the same route; <6> between the Junction 
of the Tennessee-Kentucky state line 
near Jellico. Tenn. and Mobile. Ala., 
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serving all Intermediate points: From 
Jcllico over U.S. Highway 25W. also In¬ 
terstate Highway 75 to junction U.S. 
Highway 70 and Tennessee Highway 61. 
thence over U.S. Highway 70 to junction 
of U.8. Highway 27. and from junction 
U S. Highway 70 to Tennessee Highway 
61 over Tennessee Highway 61 to Junc¬ 
tion U 8. Highway 27. thence over U.S. 
Highway 27 to Junction U.8. Highway 11, 
thence over U.S. Highway 11 to junction 
U.S. Highway 43. thence over U.S. High¬ 
way 43 to Mobile and return over these 
same routes; (7) between Murfreesboro. 
Tenn.. and Mobile. Ala., serving all In¬ 
termediate points: From Murfreesboro 
over U.8. Highway 231 to junction U.8. 
Highway 431. thence over U.8. Highway 
431 to Junction U S. Highway 231 and 
U.8. Highway 84. thence over U.8. High¬ 
way 84 to Junction U.S. Highway 29, 
thence over U.8. Highway 29 to Junction 
U.6. Highway 90. thence over U.S. High¬ 
way 90 to Mobile, also, from the junction 
of U-S. Highway 84 and U.8. Highway 
231 over U.8. Highway 231 to junction 
U.8. Highway 90. thcncc over U.6. High¬ 
way 90 to Mobile and return over the 
same routes; f8) between Memphis. 
Tenn. and Savannah, Ga,. serving all 
Intermediate points. 

From Memphis over U.8. Highway 78 
to junction U.S. Highway 278. thence 
over U.8. Highway 78. also U.S. High¬ 
way 278 to Junction U.8. Highway 25. 
thence over Ui3. Highway 25 to junction 
U.8. Highway 80. thence over U 8. High¬ 
way 80 to Savannah. Ga., also over U S. 
Highway 78 to Junction U.8. Highway 
301, thence over U.8. Highway 301 to 
Junction U.S. Highway 321. thence over 
U S. Highway 321 to Junction U.8. High¬ 
way 17. also over U.8. Highway 278 to 
Junction UJ3. Highway 17. thence over 
UJ3. Highway 17 to Savannah. Ga.. and 
return over the same routes; (9) be¬ 
tween the Junction of the Tennessee- 
Kentucky state line near South Fulton, 
Tenn. and Pensacola. Fla., serving all In¬ 
termediate points: From South Fulton 
over U.8. Highway 45 (U.8. Highway 45E. 
also U.S. Highway 45W) to junction U.S. 
Highway 82. thence over U.S. Highway 
82 to junction U.8. Highway 319 and 
U.8. Highway 41. thence over XJJ8. High¬ 
way 319 to Junction U.S. Highway 90. 
also over UB. Highway 41 to Junction 
Georgia Highway 31. thence over Geor¬ 
gia Highway 31 to Junction Florida High¬ 
way 145. thence over Florida Highway 
145 to junction U.S. Highway 90, thence 
over UJ3 Highway 90 to junction U.S. 
Highway 231. thence over U.8. Highway 
231 to Junction UB. Highway 98. thence 
over U.S. Highway 98 to Pensacola, Fla., 
and return over the same routes; (10) 
between Memphis. Tenn., and Anderson. 
S.C.. serving ail intermediate points: 
From Memphis over U.S. Highway 64. 
also UjS. Highway 72 to junction U.8. 
Highway 431. thence over U.S. Highway 
431 to Junction U.S. Highway 411, thence 
over U.8. Highway 411 to Junction U B. 
Highway 41, thence over U.S. Highway 
41 to Junction U.8. Highway 29 and In¬ 
terstate Highway 85. thence over Inter¬ 
state Highway 85 to Junction U.S. High¬ 


way 76, thence over U.8. Highway 76 to 
Anderson, also over U.S. Highway 29 to 
Anderson, and return over the same 
routes; (11) between Dalton, Ga,, and 
Knoxville, Tenn., serving all Intermedi¬ 
ate points: From Dalton over U.S. High¬ 
way 76 to junction of U.8. Highway 411, 
thence over UJ3. Highway 411 to Junc¬ 
tion U.8. Highway 129 and Tennessee 
Highway 73, Lhence over U.8. Highway 
129 to Knoxville. Tenn.; also over Ten¬ 
nessee Highway 33 to Knoxville and re¬ 
turn over the same routes. 

(12) Between Royston, Ga.. and 
Washington. Oa.. serving all inter¬ 
mediate points: From Royston over 
Georgia State Highway 17 to Washing¬ 
ton. and return over the same route; 

< 13) between Anderson. 8.C.. and Au¬ 
gusta. Ga.. serving ail Intermediate 
points: From Anderson over South 
Carolina State Highway 28 to South 
Carolina-Georgia State line, thence over 
Georgia State Highway 82 to Augusta 
or over U.S. Highway 178 to junction 
U.S. Highway 25. thence over U.S. High¬ 
way 25 to Augusta and return over the 
same route; (14) serving all points In 
Florida not intermediate on the above 
routes located in and west of Madison. 
Hamilton and Taylor Counties as off- 
route points; <15) serving all points in 
Tennessee not intermediate on the above 
routes on and west of a line running 
along U.8. Highway 411 from the Geor¬ 
gia-Tennessee state line, northeast to 
the junction of Tennessee Highway 33, 
thence along Tennessee Highway 33 to 
junction U.8. Highway 441, thence along 
U.8. Highway 441 to junction U.S. High¬ 
way 25W, thence along U.8. Highway 
25W to the Kentucky-Tennessee state 
line as off-route points; (16) serving all 
points in Alabama not Intermediate on 
the above routes as off-route points; 
07) between points in the commercial 
zone of Birmingham, Ala.; (18) between 
points in the commercial zone of Mem¬ 
phis. Tenn.; 09> between points in the 
commercial zone of Mobile, Ala; (20) 
between points In the commercial zone 
of Nashville, Tenn. 

Not*. —Common control may be Involved. 
If a hearing la deemed necessary, the appli¬ 
cant requests it be held at Atlanta, Oa.; 
Memphis or Nashville. Tenn ; or Washing¬ 
ton, D.C. 

No. MC 59457 (Sub-No. 35), filed De¬ 
cember 8, 1976. Applicant: SORENSEN 
TRANSPORTATION COMPANY. INC., 
Old Amity Road, Bethany, Conn. 06S25. 
Applicant's representative: Thomas W. 
Murrett, 342 North Main Street, West 
Hartford. Conn. 06525. Authority sought 
to operate as a common carrier . by mo¬ 
tor vehicle, over irregular routes, trans¬ 
porting: Materials and supplies used in 
the manufacture and preparation of dat¬ 
ed. printed publications and parts there¬ 
of, (1) between the District of Colum¬ 
bia, on the one hand, and. on the other 
Albany. Hauppauge, and Carle Place, 
N.Y.. and points in Connecticut. Maine. 
Massachusetts. New Hampshire, Rhode 
Island and Vermont; and (2) between 
Buffalo, N.Y.. on the one hand. and. on 


the other poluts in Connecticut. Maine, 
Massachusetts. New Hampshire. Rhode 
Islnnd and Vermont. 

Not*.—I f a hoAriug in defined necesaary, 
the applicant request* It be held at Hart¬ 
ford. Conn. 

No. MC 59583 (Sub-No. 157), filed De¬ 
cember 7. 1976. Applicant: THE MASON 
AND DIXON LINES. INC., P.O. Box 969, 
Kingsport. Tenn. 37662. Applicant's rep¬ 
resentative: Ronald R. TUler, P.O. Box 
343. Kingsport, Tenn. 37662. Authority 
sought to operate as a common carrier . 
by motor vehicle, over irregular routes, 
transporting: (1) Tractors p excavating, 
grading, loading or road making and at¬ 
tachments and/or parts thereof, from 
the plant sites of Clark Equipment Cqpi- 
pany located at Skyland. N.C., to points 
In Alabama. Connecticut. Delaware, 
Georgia, Illinois. Indiana, Kentucky. 
Maryland. Massachusetts, Mississippi, 
North CaroUna. New Jersey, New York, 
Ohio. Pennsylvania, South Carolina. 
Tennessee. Virginia, West Virginia and 
the District of Columbia; and (2> ma¬ 
terials, equipment and supplies used in 
the manufacture and sale of the com¬ 
modities above, from the destination 
states named above, to the plant site of 
Clark Equipment Company located at 
Skyland, N.C. 

Note,—C ommon control may be Involved. 
If a hearing la deemed Decennary, the appli¬ 
cant requests It be held at either Washing, 
ton. D.C. or Detroit. Mich. 

No. MC 64932 (Sub-No. 569). filed 
December 14, 1976. Applicant; ROGERS 
CARTAGE COMPANY, a corporation. 
10735 South Cicero Avenue. Oak Lawn. 
HL 60453. Applicant's representative: 
Carl L. Steiner. 39 South La Salle Street, 
Chicago, HI. 60603. Authority sought to 
operate as a common carrier, by motor 
vehicle, over Irregular routes, transport¬ 
ing; Alcohol, In bulk, in tank vehicles, 
from the plant site and storage facilities 
of Archer Daniels Midland Company 
located at Decature, Ill., to points in the 
United States (except Alaska and 
Hawaii). 

Nam—If a hearing ta deemed necessary, 
the applicant veqoerte It be held at Hnrt- 

m. 

No. MC 06716 <Sub-No. 19). filed 
November 22, 1976. Applicant: JOHN L. 
KERR AND O. O. KERR, JR., a partner¬ 
ship. doing business as SHIPPERS EX¬ 
PRESS. 1651 Kerr Drive, Jackson. Miss. 
39204. Applicant s representative: Harold 
D. Miller, Jr„ P.O. Box 22567. 1700 De¬ 
posit Guaranty Plaza, Jackson. Miss. 
39205. Authority sought to operate as a 
common carrier . by motor vehicle, over 
regular routes, transporting: General 
commodifies (except those of unusual 
value. Classes A and B explosives, house¬ 
hold goods as defined by the Commission, 
commodities in bulk, and those requiring 
special equipment), (1) Between Jackson 
and Walnut, Miss.: From Jackson over 
U-8. Highway 51 (also portion of Inter¬ 
state Highway 55) to Canton. Miss., 
thence over Mississippi Highway 16 to 
Carthage, thence over Mississippi High¬ 
way 35 to Koochnko. thence over Missis- 
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slppl Highway 12 to Ackerman, thence 
over Mississippi Highway 15 to Walnut. 
Miss., and return over the same route; 
(2) Between Ackerman and Newton. 
Miss.; From Ackerman over Mississippi 
Highway 15 to Newton and return over 
the same route; (3> Between Corinth and 
the junction of U.S. Highway 45 and In¬ 
terstate Highway 20 at or near Meridian; 
From Corinth over US. Highway 45 to 
the Junction of U.S. Highway 45 and In¬ 
terstate Highway 20 at or near Meridian 
and return over the same route. 

( 4) Between the junction of U.S. High¬ 
way 45 and U.S. Alternate 45 at or near 
Shannon and the Junction of U.S. High¬ 
way 45 and U.S. Alternate 45 at or near 
Brooksvillo, Miss.; From the Junction of 
U.S. Highway 45 and U.S. Alternate 45 
at or near Brooksvillo. Miss., and return 
45 to Its junction with U.S. Highway 45 
at or near Brooksville. Miss., and return 
over the same route; <5> Between Tupelo 
and the Mississippi-Tennessee State 
Line: From Tupelo over U.8. Highway 78 
to the Mississippi State Line and return 
over the same route; (6) Between Jack- 
son and the Missis&ippl-Tennessec State 
Line: From Jackson over U.S. Highway 
51 and/or Interstate Highway 55 to the 
Mlssissippl-Tennessee State Line and re¬ 
turn over the same route: <7> Between 
Senatobia and the junction of Missis¬ 
sippi Highway 25 and Mississippi High¬ 
way 30: From Senatobia over Mississippi 
Highway 4 to Booneville, thence over 
Mississippi Highway 30 to the junction 
of Mississippi Highway 25 and Missis¬ 
sippi Highway 30 at or near Tishomingo. 
Miss., and return over the same route; 
<8> Between Batesville and Tremont, 
Miss.: From Batesville over Mississippi 
Highway 6 to Tupelo, thence over U.S. 
Highway 78 to Tremont. Miss., and re¬ 
turn over the same route. <9) Between 
Grenada and Gattman, Miss.: From 
Grenada over Mississippi Highway 8 to 
its junction with U.S. Highway 278. 
thence over U.S. Highway 278 to Gatt¬ 
man. Miss., and return over the same 
route: (10) Between Winona and the 
Mississippi-Alabama State Line: From 
Winona over U.S. Highway 82 to the 
Misslssi ppi - Ala barn a State Line and re¬ 
turn over the same route; (11) Between 
Durant and the Mississippi-Alabama 
State Line: From Durant over Missis¬ 
sippi Highway 12 to Kosciusko, thence 
over Mississippi Highway 19 to its junc¬ 
tion with Mississippi Highway 14. thence 
over Mississippi Highway 14 to the Mis- 
Mssippl-Alabama State Line and return 
over the same route. 

G2» Between Canton and the Missis¬ 
sippi-Alabama State Line: From Canton- 
over Mississippi Highway 16 to the Mis¬ 
sissippi-Alabama State Line and return 
over the same route; and (13) Between 
Jackson and the Mississippi-Alabama 
State Line: From Jackson over U.8. 
Highway 80 and Interstate Highway 20 
to the MissUsippi-Alabama State Line 
and return over the some route. Serving 
all Intermediate points in (1) thru (13) 
above, and all other points In Mississippi 
on and east of Interstate Highway 55 
and or U.8. Highway 51 and on and 
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north of Interstate Highway 20 and/or 
U.S. Highway 80 as off-route points. 
Service is restricted to those portions 
of the commercial zones, as defined by 
tho Commission, physically located in 
the State of Mississippi. 

Ncrrt.—If a hearing I* deemed nccewary, 
the applicant request* It be held at Tupelo, 
Miss, and New Orleans. La. 

No. MC 81908 <Sub-No. 8). hied De¬ 
cember 8. 1976. Applicant: GARNER 
TRUCKING. INC., Route No. 4. Find¬ 
lay. Ohio 45840. Applicant's representa¬ 
tive; Michnel M. Briley. 300 Madison 
Avenue, Toledo. Ohio 43603. Authority 
sought to operate as a common carrier , 
by motor vehicle, over irregular routes, 
transporting: House trailers and preas¬ 
sembled house trailer sections on their 
own under-carriage, in tow-away serv¬ 
ice and initial movements, from Bowl¬ 
ing Green and Greewlch, Ohio and the 
plant&ite and facilities of Mobile Home 
Estates, Inc., located at or near Bryan. 
Ohio to points in Illinois, Indiana, Ken¬ 
tucky. Michigan. Missouri. Pennsyl¬ 
vania. Virginia and West Virginia. 

Not*.—I f a hearing Is deemed neceswiry. 
the applicant requests it be held at either 
Toledo. Ohio or Washington. DC. 

No. MC 82063 < Sub-No. 72 >, filed De¬ 
cember 9. 1976. Applicant: KLIPSCH 
HAULING CO., a Corporation. 10795 
Watson Road, St. Louis. Mo. 63127. Ap¬ 
plicant's representative: W. E. Kllpsch 
•same address as applicant). Authority 
sought to operate as a common carrier. 
by motor vehicle, over irregular routes, 
transporting: (1) Liquid chemicals. in 
bulk. In tank vehicles, from point In 
Pulaski County, Ark., to points in the 
United States iexcept Alaska and Ha¬ 
waii); and (2) liquid chemicals. and 
materials and supplies , used In the man¬ 
ufacture, processing and sale of liquid 
chemicals, in bulk, in tank vehicles, from 
points in the United 8tates < except 
Alaska and Hawaii), to points in 
Pulaski County, Ark. 

Non:.—If a hearing Is deemed necessary, 
applicant request* It be held at Little Bock. 
Ark. • 

No. MC 83539 (Sub-No. 449), filed De¬ 
cember 16, 1976. Applicant: C 9s H 
TRANSPORTATION CO.. INC., 1936- 
2010 West Commerce Street. P.O. Box 
5976 Dallas. Tex. 75222. Applicant's 
representative: Thomas E. James (same 
address aa applicant). Authority sought 
to operate as a common carrier by motor 
vehicle, over irregular routes, transport¬ 
ing: Aluminum. aluminum products, and 
supplies, materials and equipment, used 
in the manufacture of aluminum and 
aluminum products (except in bulk), be¬ 
tween the plantsites of Alumax. Inc. lo¬ 
cated at Decatur. Ala.: Casa Grande, 
Arte.; Long Beach. Riverside. Visalia. 
Perris Valley and Woodland. Calif.; 
Loveland. Colo.; Ocala and Plant City, 
Fla.; Peachtree City and Jonesboro, Ga.; 
Twin Falls, Idaho; Chicago and Morris, 
HI.; Lebanon. Bristol and Franklin. Ind.; 
McPherson. Kans ; Frederick, Md.; 
Montevideo, Minn., St. Louis, Mo.; Her¬ 
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nando. Miss.; Reidsville. N.C.; Cleveland, 
Ohio; Tulsa and Chccotah, Okla.; Stay- 
ton. Oreg.; Bloomsburg, Pa.; Mansfield, 
Tex.; Harrisonburg. Va.; Spokane and 
Femdale, Wash.; and Marshfield, Wls., 
on the one hand, and, on the other, 
points in the United Slates (except 
Alaska and Hawaii). 

Not*-—C ommon control may be involved, 
if a hearing Is deemed necessary, the appli¬ 
cant request* It be held in Washington, D.C. 

No. MC 94350 (Sub-No. 373). filed De¬ 
cember 15. 1976. Applicant: TRANSIT 
HOMES, INC, P.O. Box 1628. Green¬ 
ville, S.C. 29602. Applicant's representa¬ 
tive: Mitchell King. Jr. (same address 
as applicant). Authority sought to oper¬ 
ate os a common carrier, by motor ve¬ 
hicle. over Irregular routes, transport¬ 
ing: Double-wide mobile homes . from 
points in Rockingham County. N.C., to 
points in Kentucky. Maryland, South 
Carolina. Tennessee, Virginia, and West 
Virginia. 

Not* —Common control may be involved 
If a hearing l* deemed neoe**ary. the appli¬ 
cant requeau It be held at Charlotte, N.C. 

No. MC 94350 (Sub-No. 374). filed De¬ 
cember 15. 1976. Applicant: TRANSIT 
HOMES. INC.. P.O. Box 1628, Greenville, 
S.C. 29602. Applicant's representative: 
Mitchell King. Jr. (same address as ap¬ 
plicant). Authority sought to operate as 
a common carrier , by motor vehicle, over 
Irregular routes, transporting: Stngle- 
wide mobile homes and double-wide mo¬ 
bile homes, in secondary movements. (1) 
from points in Indiana to points in the 
United States, including Alaska but ex¬ 
cluding Hawaii; and (2) from points in 
Alabama. California. Florida, Georgia. 
Kansas, Louisiana. Mississippi, North 
Carolina, Oregon. South Carolina, and 
Texas to points in Indiana. 

Mote —Common control may be Involved. 
If a hearing la deemed necessary, the ap¬ 
plicant request* it be held at Indianapolis, 
Ind. 

No. MC 95376 (Sub-No. 14), filed De¬ 
cember 6. 1976. Applicant: MCVEY 
TRUCKING, INC., Rt. No. 1, Oakwood. 
Ill. 61858. Applicants representative: 
Robert T. Lawlcy. 300 Relsch Bldg., 
Springfield. Ill. 62701. Authority sought 
to operate os a common carrier, by mo¬ 
tor vehicle, over irregular routes, trans¬ 
porting: (a) Dry weed killing com¬ 
pounds. (except In bulk), dry insecticides 
and fungicides, (except in bulk); and 
hand operated fertilizer spreaders , from 
the facilities of Lebanon Chemical Corp.. 
located at Danville. III. to points in In¬ 
diana. Iowa. Kansas. Kentucky. Ohio, 
Michigan. Minnesota. Missouri and Wis¬ 
consin: (b) dry bagged fertilizer from 
the facilities of Lebanon Chemical 
Corp. located at Danville. HI., to points 
in Kansas, Iowa. Missouri. Minnesota 
and Tennessee; (c) dry fertilizer in¬ 
gredients. from points In Indiana and 
Ohio to Danville. HI.: <d) dry corn and 
soybean products and dry feed ingredi¬ 
ents , In bulk, from Danville. HI., to points 
In Indiana, Iowa, Kentucky, Michigan. 
Missouri, Ohio and Wisconsin: <e) dry 
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animal and poultry feed: dry mineral 
mixtures for animals and poultry feeds, 
animal and poultry tonics, insecticides 
(except agricultural), and premiums and 
advertising matter relating to such prod¬ 
uct*. from Danville. Ill., to points In Iowa, 
Kentucky and Missouri; <f> dry min¬ 
eral mixtures for animal and poultry 
feeds . animal and poultry tonics . insec¬ 
ticides (except apicultural). and prem¬ 
iums and advertising matter relating to 
such products, from Danville. HL, to 
points in Indiana. Ohio. Michigan and 
Wisconsin; and <g) dry feed ingredients 
from points in Indiana. Iowa. Minnesota. 
Ohio and Wisconsin to Danville, Ill. 

Note.— Applicant holds contract carrier 
authority in MC 128990 and sub* thereun¬ 
der. therefore dual operations may be in¬ 
volved If a hearing u deemed necessary, the 
applicant requests It he held at either Chi¬ 
cago, Ill., or St Louis, Mo 

No MC 95540 • Sub-No 966). filed 
December 13. 1976. Applicant: WAT¬ 
KINS MOTOR LINES. INC., P.O. Box 
1636, 1144 West Griffin Road. Lakeland. 
Fla. 33602 Applicant's representative: 
Benjy W. Fincher (same address as ap¬ 
plicant). Authority sought to operate as 
a common carrier. by motor vehicle, 
over irregular routes, transporting: 
Foodstuffs <except commodities in bulk, 
in tank vehicles>. from Kansas City. Mo., 
and KansHs City. Kans.. to points in 
Alabama, Florida, Georgia. Kentucky. 
Louisiana. Mississippi, North Carolina. 
South Carolina. Tennessee, Virginia 
and West Virginia. 

Nor* —Common control may be involved 
If a hearing la deemed necessary, the ap¬ 
plicant request* It be held at either Kansas 
City. Kans, Karutaa City, Mo. Washington, 
D C. or Tampa. Fla 

No. MC 106074 <Sub-No. 29>, filed De¬ 
cember 10. 1976. Applicant: B AND P 
MOTOR LINES. INC . P.O Box 741. 
Forest City. N.C. 28043. Applicant's rep¬ 
resentative: Charles O. Dennis. Suite 
101. 10205 Oasis Street, P.O. Box 32948. 
San Antonio. Tex. 78216. Authority 
sought to operate as a common carrier, 
by motor vehicle, over Irregular routes, 
transporting: Matt liquor beverages 
(except in bulk), and advertising and 
promotional equipment, materials and 
supplies used in connection therewith, 
from San Antonio. Tex., to points hi 
Arizona. California, Colorado. Idaho, 
Montana. Nevada. Oregon. Utah, Wash¬ 
ington and Wyoming. 

Non.—Applicant holds contract carrier 
authority In MC 140842 <Sub-No. 1). there¬ 
fore dual operations may be Involved. If a 
hearing la deemed necessary, the applicant 
request/* It be held at either Ban Antonio, 
Tex. or Charlotte. N.C. 

No. MC 106398 <Sub-No. 764). filed De¬ 
cember 13. 1976. Applicant: NATIONAL 
TRAILER CONVOY. INC., P.O. Box 3329. 
525 South Main. Tulsa. Okla. 74101. Ap¬ 
plicant's representative: Irvin Tull ‘same 
address as applicant). Authority sought 
to operate as a common carrier , by motor 
vehicle, over Irregular routes, transport¬ 
ing: Trailers designed to be drawn by 
passenger automobiles, in initial move¬ 
ments. from points in Union county. HI., 


to points in the United States (except 
Alaska and Hawaii). 

Not*.—C ommon control may be Involved. 
If a hearing la deemed necessary, the appli¬ 
cant requests It be held at Chicago, in. 

No. MC 106603 (Sub-No. 151 >. filed De¬ 
cember 10, 1976. Applicant: DIRECT 
TRANSIT LINES. INC., 200 Colrain 
Street SW. Grand Rapids. Mich. 49508. 
Applicant’s representative; Martin J. 
Leavitt, 22375 Haggerty Road. P.O. Box 
400. Northvllle. Mich. 48167. Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Cl) Refractories and re¬ 
fractory products, from the plantsite of 
North American Refractories Co., at 
White Cloud. Mich., to points m Alabama. 
Illinois. Indiana. Iowa. Kansas. Ken¬ 
tucky. Minnesota. Mississippi. Missouri. 
Tennessee and Wisconsin; and '2> ma¬ 
terials and supplies. used tn the manu¬ 
facture of refractories, from Alabama. 
Illinois. Indiana. Iowa, Kansas. Ken¬ 
tucky. Minnesota. Mississippi. Missouri. 
Tennessee, and Wisconsin, to the plant- 
site of Nortli American Refractories Co., 
at White Cloud, Mich. 

Nor*.—Applicant hold* contract carrier 
authority In MC 48240 and frubn thereunder, 
therefore dual operation* tn*y be Involved 
If a hearing la deemed necessary, applicant 
request* It be held at Chicago. Ill.: Detroit. 
Mich,: or Washington. D.C- 

No MC 106644 (Sub-No. 226). filed 
December 17, 1976. Applicant: SUPE¬ 
RIOR TRUCKING COMPANY. INC., 
2770 Peyton Road. NW„ Atlanta, Ga. 
30318. Applicant’s representative: Hu¬ 
bert Johnson (same address as appli¬ 
cant). Authority sought to operate as a 
common carrier,, by motor vehicle, over 
irregular routes, transporting: Aircraft 
loading / unloading and maintenance 
equipment, from Monterey County. 
Calif., to points in the United States (ex¬ 
cept Alaska and Hawaii). 

Note.— If a hearing la deemed ncoesaary. 
the applicant request* It be held at either 
San Francisco, Calif. or Washington. D.C. 

No. MC 106644 > Sub-No. 229), filed 
December 17. 1976. Applicant: SUPE¬ 
RIOR TRUCKING COMPANY. INC., 
2770 Peyton Road NW.. Atlanta. Gu. 
30318 Applicant's representative: Hu¬ 
bert Johnson 'same address os appli¬ 
cant). Authority sought to operate as n 
common carrier, by motor vehicle, over 
irregular routes, transporting: Aircraft 
loading unloading and maintenance 
equipment, from Monterey County. 
Calif., to points in the United States 
(except Alaska and Hawaii). 

Not*.—I f a hearing la deemed necessary, 
the applicant request* it be held at either 
San Francisco. Calif., or Washington, D.C. 

No. MC 106644 (Sub-No. 230) # filed 
December 17. 1976. Applicant: SUPE¬ 
RIOR TRUCKING COMPANY. INC.. 
2770 Peyton Road. NW., Atlanta. Ga. 
30318. Applicant's representative: Hubert 
Johnson (same address as applicant). 
Authority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: Self-propelled util¬ 


ity graders , not exceeding 10.000 pounds, 
and parts thereof, from Gwinnett 
County, Ga.. to points In the United 
States (except Alaska and Hawaii). 

Note,—I f a hearing Is deemed necemary. 
th* applicant request* It be held at either 
Atlanta. Ga nr Washington. DC. 

No. MC 106674 (Sub-No. 221), filed 
December 10. 1976 Applicant: SCHILLI 
MOTOR LINES, INC., P.O. Box 123, 
Remington. Ind. 47977. Applicant’s repre¬ 
sentative: Jerry L. Johnson (same ad¬ 
dress as applicant). Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Propane, in bulk. In tank vehicles, 
from West Kankakee. Ill., and Middle- 
town. Ohio, to points in Indiana. 

Nor*—If a hearing U deemed necessary, 
the applicant requests It be held at either 
Chicago. Ill. or Indianapolla. Ind. 

No. MC 107496 (Sub-No. 1057). filed 
December 15. 1976. Applicant: RUAN 
TRANSPORT CORPORATION. 3200 
RUAN Center. 666 Grand Avenue. Des 
Moines. loan 50309. Applicant's repre¬ 
sentative: E. Check. P.O. Box 855. Des 
Moines. Iowa 50304. Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Caustic soda. In bulk, from the fa¬ 
cilities of the Cargill. Inc. plant&ite lo¬ 
cated at or near Buffalo. Iowa, to points 
In Illinois, Iowa, Minnesota. Missouri. 
Nebraska. North Dakota. South Dakota 
and Wisconsin. 

None—Commau control may be involved 
If a hearing te deemed nereswary, the appli¬ 
cant request* It be held at either Kansas 
City, Mo. or Chicago. III. 

No. MC 108341 (Sub-No. 55), filed 
December 8. 1976. Applicant: MOSS 
TRUCKING COMPANY. INC., P.O. Box 
8409. Charlotte. N.C. 28208. Applicant’s 
representative: Morton E. Kiel, 5 World 
Trade Center. Suite 6193, New York. N.Y. 
10048. Authority sought to operate as n 
common carrier, by motor vehicle, over 
Irregular routes, transporting: Vinyl or 
plastic covered plyivood, gypsutnboard, 
hardboard, composition board, fibre- 
boar , particleboard, and materials, ac¬ 
cessories, moldings, and supplies used in 
the installation and distribution of the 
aforementioned commodities (except in 
bulk). from the facilities of 8ioux Veneer 
Company located at or near Hanahan. 
S.C.. to points in the United States in 
and east of Arkansas, lew it. Louisiana. 
Minnesota and Missouri. 

Note—C ommon control may be involved. 
If a bearing u deemed neceanary. the appli¬ 
cant requests It be held at Wafchlngion. DC 

No. MC 110410 (Sub-No. 20i, filed De¬ 
cember 16. 1976. Applicant: BENTON 
BROTHERS FILM EXPRESS. INC., 168 
Baker Street. N.W.. Atlanta. Ga. 30313. 
Applicant’s representative: Warren A. 
Goff. 2008 Clark Tower. 5100 Poplar Ave¬ 
nue, Memphis. Tenn. 38137. Authority 
sought to operate as a common carrier. 
by motor vehicle, over irregular routes, 
transporting: Motion picture film, sup¬ 
plies and accessories , between those 
points in that part of Oeorgia south of 


FEDERAL REGISTER. VOL 42, NO 14— FRIDAY, JANUARY 21, 1977 












NOTICES 


3961 


U.S. Highway 278 (except points located 
on U.S. Highway 278 between Atlanta 
and Warronton). but including Atlanta 
and Warrenton. and east of \JB. High¬ 
way 19. and points in Florida. 

Non. Common control may be Involved. 
It a bearing is deemed necea*ary. the appli¬ 
cant requests It be held at Atlanta. Oa. 

No. MC 111310 (Sub-No. 22). (Partial 
Correction), filed November 24. 1976, 
published in Federal Register issue of 
December 23. 1976. as MC 111310 (Sub- 
No. 21). and republish ed a s corrected 
this issue. Applicant: BEER TRANSIT, 
INC.. P.O. Box 352. Black River Falls, 
Wis. 54615. The purpose of this partial 
republlcatlon Is to indicate the correct 
docket number, which was published in¬ 
correctly In the Federal Register issue 
of December 23. 1976. as 111310 (Sub- 
No. 21) in lieu of 111310 (Sub-No. 22*. 

No. MC 111729 (Sub-No. 690). filed De¬ 
cember 8. 1976. Applicant: PUROLATOR 
COURIER CORP.. 3333 New Hyde Park 
Road. New Hyde Park. N.Y. 11040. Ap¬ 
plicant's representative: Elisabeth L. 
Henoch. (Same address as applicant). 
Authority sought to operate as a com¬ 
mon carrier, by motor vehicle, over ir¬ 
regular routes, transporting: Drugs. 
narcotics , pharmaceuticals, toiletries, 
sundries, proprietaries, and other items 
related to drug stores and hospitals . *1) 
between Nashville. Tcnn.. on the one 
hand. and. on the other. Bloomington, 
Bolingbrook. Bridge View, Decatur. Des 
Plaines, Dolton. Elgin, Franklin Park. 
Hanover Park. Joliet, Lansing. Lores 
Park, Melrose Park. Mundelein. N. Au¬ 
rora, Pekin, Peoria. Peru, Rockford, 
Schaumburg, and Tinley Park. Ill.. Cadiz, 
Central City. Lexington. Marion, May- 
field, Murray. Paducah. Priccton. Provi¬ 
dence. Salem, and Smith Groves/ K>\. 
Baltimore. Hagerstown, and Posodera, 
Md., Charlottesville. Danville, Hampton, 
Lynchburg, Newport News. Norfolk. 
Petersburg, Richmond, and Roanoke. 
Va., Charleston. Parkersburg. St. Albans 
and Vienna. W. Va.; and <2> between 
Huntsville. Ala., on the one hand. and. on 
the other, Pensacola, Fla., Alexandria, 
Baton Rouge, and Lafayette, La., Balch 
Springs. Dallas. Houston. McAllen. 
S Houston, and Temple, Tex., restricted 
in (1) and (2) above against the trans¬ 
portation of articles or packages weigh¬ 
ing more than 50 pounds per shipment or 
100 pounds in the aggregate, from one 
consignor to one consignee on any one 
day. 

Note.—A pplicant hold* contract carrier au¬ 
thority In MC 112760 and «uba therein 
therefore dual operations may be Involved. 
Common control may be involved. IX a hear¬ 
ing to deemed necessary, the applicant re¬ 
quest* It be held at Washington. D C. 

No. MC 112520 (Sub-No. 328). filed De- 
i ember 13. 1976. Applicant: McKENZIE 
TANK LINES. INC.. P.O. Box 1200, Tal¬ 
lahassee, Fla. 32302. Applicant's repre¬ 
sentative: Thomas F. Panebianco (same 
address as applicant). Authority sought 
to operate a common carrier, by motor 
vehicle, over Irregular routes, transport¬ 
ing: Dlimonenc (citrus stripper oil), in 


bulk, in tank vehicles, from points in 
Hillsborough. Manatee and Polk Coun¬ 
ties, Fla., to Brunswick. Oa. 

Note. —Common control may be involved, 
If a hearing la deemed necessary, the appli¬ 
cant requests it be held at either Atlanta, 
Oa. or Washington, D.C. 

No. MC 112801 iSub-No. 190), filed 
December 14. 1976. Applicant: TRANS¬ 
PORT SERVICE CO., a Corporation. 2 
Salt Creek Lane, Hinsdale, Ill. 60521. Ap¬ 
plicant's representative: Carl L. Steiner. 
39 South La Salle Street. Chicago. HI. 
60603. Authority sought to operate as a 
common carrier, by motor vehicle over 
irregular routes, transporting: Alcohol . 
in bulk, from the plant and storage fa¬ 
cilities of Archer Daniels Midland Com¬ 
pany located at Decatur. HI., to points in 
the United States (except Alaska and 
Hawaii). 

'Xcm.—lt a hearing In deemed necesnory, 
the applicant requeau it be held at Chicago. 
Ill 

No. MC 113624 <8ub-No. 77>. filed De¬ 
cember 10. 1976. Applicant: WARD 

TRANSPORT. INC.. P.O. Box 735. Pueb¬ 
lo. Colo. 81001. Applicant's representa¬ 
tive: Marion F. Jones. 1660 Lincoln 
Street. Denver, Colo. 80203. Authority 
sought to operate as a common carrier . 
by motor vehicle, over irregular routes, 
transporting: Coat tar products, toluene, 
toluol, and xylene, in bulk, in tank ve¬ 
hicles, from Denver and Pueblo, Colo., to 
points in Montana. 

Note.—-I f a hearing in deemed necessary, 
the applicant requests it be held at either 
Denver. Colo., or Billlnge. Mont. 

No. MC 114211 (Sub-No. 293), filed 
December 13. 1976. Applicant: WARREN 
TRANSPORT. INC.. 324 Manhard St.. 
P.O. Box 420. Waterloo. Iowa 50704. Ap¬ 
plicant's representative: Daniel Sullivan. 
327 South La Salle 8treet, Chicago, HI. 
60604. Authority sought to operate as a 
common carrier , by motor vehicle, over 
irregular routes, transporting; Lumber , 
lumber products , particle board (except 
in bulk and tank vehicles), from Hut tig, 
Ark., and Lillie and Winnflcld, La., to 
points in Arkansas. Kansas, Missouri. Ne¬ 
braska and Oklahoma. 

Note.— If a hearing la deemed nece**ary, 
the applicant request* It be held at either 
Little Rock. Ark.; New Orleans. La..* or Dallas. 
Tex. 

No. MC 114273 (Sub-No. 276*. filed 
December 13, 1976. Applicant: CRST. 
INC., P.O. Box 68, Cedar Rapids. Iowa 
52406. Applicant's representative: Robert 
E. Konchnr. Suite 315 Commerce Ex¬ 
change Building. 2720 First Avenue N.E., 
P.O. Box 1943. Cedar Rapids, Iowa 
52406. Authority sought to operate as a 
common carrier , by motor vehicle, over 
irregular routes, transporting: Chilled 
shot . from Howell. Mich., and Cleveland 
and Toledo, Ohio, to points in Texas and 
Wisconsin. 

Note. —Common control may be involved. 
If a hearing la deemed necessary, the appli¬ 
cant requests It be held at Washington. D C. 

No. MC 114632 (Sub-No. 89 >. filed 
December 9, * 1976. Applicant: APPLE 


LINES, INC., 212 S.W. Second St., Madi¬ 
son. 8. Dak. 57042. Applicant's represen¬ 
tative: Andrew Clark: 1000 First Na¬ 
tional Bank Bldg., Minneapolis, Minn. 
55402. Authority sought to operate as a 
common carrier , by motor vehicle, over 
irregular routes, transporting: Meat, 
meat products . and meat by-products, ns 
described in Section A of Appendix I to 
the report in Descriptions in Motor Car¬ 
rier Certificates . 61 M.C.C. 209 and 766 
(except commodities in bulk). in vehicles 
equipped with mechanical refrigeration, 
(1) from points in Iowa, Kansas, Minne¬ 
sota. Missouri, Nebraska. North Dakota 
and South Dakota, to the plantsite of 
Landy of Wisconsin, at or near Eau 
Claire. Win.: and (2) from the plantsite 
of Landy of Wisconsin, at or near Eau 
Claire. Wis., to points in Hllnols, Indiana. 
Iowa. Kansas. Minnesota, Missouri, Ne¬ 
braska, North Dakota and South Dakota. 

Note — Applicant hold* contract carrier au¬ 
thority in MC 126706. therefore dual oper¬ 
ations may be involved. IX a hearing to 
deemed necessary, applicant request* U be 
held at Minneapolis. Minn . or Chicago. Ill 

No. MC 114829 (Sub-No. 12). filed De¬ 
cember 8. 1976. Applicant: GENERAL 
CARTAGE COMPANY. INC., West U.S. 
Route 30. Rock Falls. HI. 61071. Appli¬ 
cant^'^representative: Daniel C. Sullivan. 
327 South LaSalle Street. Chicago. Ill, 
60604. Authority sought to operate as a 
contract carrier , by motor vehicle, over 
irregular routes, transporting: d> Iron 
and steel and iron and steel articles. 
from Sterling, Ill., to points in that part 
of Iowa on and north of U.8. Highway 34 
and on and east of Interstate Highway 
35, points in that part of Wisconsin on 
and south of UB. Highway 10. points in 
that part of Indiana on and north of 
U.S. Highway 40. and points in that part 
of Michigan on and south of Interstate 
Highway 96 and on and west of U.8. 
Highway 27: and (2) equipment, mate¬ 
rials and supplies, from the destination 
points named in (I) above to Sterling, 
HI., under a continuing contract or con¬ 
tracts. in (I) and (2) above, with North¬ 
western Steel and Wire Company. 

NOTE-—If a hearing to deemed necessary, 
the applicant request* It Be held at either 
Sterling or Chicago, 111 

No. MC 115162 (Sub-No. 344*, filed 
December 15, 1976. Applicant: POOLE 
TRUCK LINE. INC., Post Office Drawer 
500. Evergreen, Ala. 36401/ Applicant's 
representative: Robert E. Tate (same 
address as applicant). Authority sought 
to operate as a common carrier . by motor 
vehicle, over irregular routes, transport¬ 
ing: Paper and paper products , paper 
bags . wrapping paper . and pulpboard. 
from St. Marys. Ga.. to points in Illinois, 
Indiana. Iowa, Maine. Michigan. Minne¬ 
sota. Missouri, New Hampshire. New 
York. Ohio, Pennsylvania, Vermont, and 
Wisconsin. 

Note.—I f a hearing to deemed nece*<ary. 
the applicant requeat* It be held at either 
Jacksonville. Fla., or Atlanta. Oa. 

No. MC 115494 (8ub-No. 5. filed De¬ 
cember 8. 1976. Applicant: J. D. LEWIS 
CORPORATION. Route No. 3. Box 15. 
Cordele. Ga. 31015. Applicant's repre- 
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rcsentative: Paul M. Darnell. P.O. Box 
872. Atlanta. Ga. 30301. Authority sought 
to operate as a common carrier, by mo¬ 
tor vehicle, over irregular routes, trans¬ 
porting Sawdust and bark, when trans¬ 
ported In mixed loads with sawdust, in 
bulk, from Cordele. Ga., to points In 
Florida. 

Note. It a hearing la deemed tircossary. 
the applicant request* it be held at either 
Atlanta, Oa or JacjutotiTiUe, Fla 

No. MC 11564 (Sub-No. 60>, filed De¬ 
cember 10,1976. Applicant: TENNESSEE 
CARTAGE CO., INC.. Candy Lane, P.O. 
Box 23193. Nashville. Tenn. 37202, Ap¬ 
plicant's representative: Walter Har¬ 
wood. P.O. Box 15214. Nashville, Tenn 
37215. Authority sought to operate as a 
common carrier . by motor vehicle, over 
irregular routes, transporting: Meats, 
meat products . meat by-products and 
packinghouse products (except in bulk*, 
from Searcy, Ark., to points in Alabama, 
Georgia, Illinois. Indiana, Mississippi. 
Missouri. Ohio and Tennessee 

Note.—I f a hearing hi deemed necc***ry. 
the Applicant reqeusta it be held at either 
Memphis or NaedwUle. Tenn 

No. MC 116077 (Sub-No. 376). filed 
December 15. 1976. Applicant: ROBERT¬ 
SON TANK LINES. INC.. 2000 West Loop 
South. 8uite 1800, Houston. Tex. 77027. 
Applicant’s representative: Pat H. 
Robertson. P.O. Box 1945. 500 West Six¬ 
teenth Street. Austin, Tex. 78767. Author¬ 
ity sought to operate os a common car¬ 
rier. by motor vehicle, over irregular 
routes, transporting: Titanium dioxide . 
In bulk, from Hamilton, Miss., to points 
in California. Delaware. Georgia. Illinois, 
Indiana. Maryland, North Carolina, New 
Jersey. Ohio. Pennsylvania. Texas and 
Wisconsin. 

Note. —If a hearing la deemed necessary. 
Applicant requeatA It be held At New Orlcan 
La,, or Da41a». Tex. 

No. MC 116077 <8ub-No. 377). filed 
December 16,1976. Applicant: ROBERT¬ 
SON TANK LINES, INC., 2000 West Loop 
South. Suite 1800. Houston. Tex. 77027. 
Applicant's representative: Pat H. 
Robertson. P.O. Box 1945, 500 West Six¬ 
teenth Street. Austin. Tex. 78767. Au¬ 
thority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: Nodular pulp. In 
bulk. Evadale. Tex., to Ashdown. Ark. 

Nero.—If a hearing i* deemed neceasary. 
the Applicant rcquc*U It be held At either 
Washington, DC or All ah La. Oa 

No. MC 116254 'Sub-No. 171 >. filed 
December 13. 1976. Applicant: CHEM- 
1IAULERS INC.. P.O. Box 339. Floiv 
Ala. 35630. Applicant's representative: 
Hampton M. Mills (same address as ap¬ 
plicant). Authority sought to operate as 
a common carrier , by motor vehicle, over 
irregular routes, transporting:- Alumi¬ 
num ingots, in dump vehicles, from the 
plantsite of Texas Reduction Corpora¬ 
tion located at or near Manvel. Tex., to 
points in Colbert. Franklin, and Lauder¬ 
dale Counties, Ala. 


Note. —IT a hearing U deemed necessary, 
the Applicant requests it be held at either 
Houston. Tex . or Washington. D C. 

No. MC 116254 (Sub-No. 172). filed 
December 13. 1976. Applicant: CHEM- 
HAULERS INC.. P.O. Box 339. Flor¬ 
ence, Ala 35630. Applicant's representa¬ 
tive: Hampton M. Mills (same address as 
applicant > Authority sought to operate 
as a common carrier , by motor vehicle, 
over irregular routes, transporting: Al¬ 
loys, in dump vehicles, from Selma (Dal¬ 
las County), Ala,, to points in Texas. 

Note—I f a hearing U deemed necessary, 
applicant requeaU It be held At Birmingham. 
Ala., or Washington, D.C. 

No. MC 116254 (Sub-No. 173). filed 
December 13. 1976. Applicant: CHEM- 
HAULERS. INC., P.O. Box 339, Florence. 
Ala. 35630. Applicant's representative: 
Hampton M. Mills (same address as ap¬ 
plicant). Authority sought to operate as 
a common carrier, by motor vehicle, over 
irregular routes, transporting: Adipic 
acid, dry. in bulk, in tank vehicles, from 
the plant site of Monsanto Company lo¬ 
cated at or near Gonzales and Pensacola, 
Fin., to points in Alabama, Connecticut, 
Illinois, Maryland, Massachusetts. New 
Jersey. Ohio, Pennsylvania, and West 
Virginia. 

Note. —If a hearing* te (loomed necessary, 
the applicant requests It be held at either 
Birmingham. Ala., or Washington D.C. 

No. MC 119226 (Sub-No. 97>, filed 
December 10. 1976. Applicant: LIQUID 
TRANSPORT CORP., 3901 Madison Ave¬ 
nue. Indianapolis. Ind. 46227. Applicant’s 
representative: Robert W. Loser. 1009 
Chamber of Commerce Bldg , Indianapo¬ 
lis. Ind. 46204 Authority sought to oper¬ 
ate as a common carrier, by motor vehi¬ 
cle, over irregular routes, transporting: 
Alcohol, in bulk, from the plant and 
storage facilities of Archer Daniels Mid¬ 
land Company located at Decatur, HI., 
to points in the United States (except 
Alaska and Hawaii >. 

Note. —Common control may be Involved 
If a hearing la deemed neccsaory. the ap¬ 
plicant requests It be held at either Indl- 
anapolU. Ind.: Chicago. Ill.; or Washington, 
DC. 

No. MC 121739 (8ub-No. 3>. filed De¬ 
cember 10. 1976. Applicant: BURK MO¬ 
TOR FREIGHT. INC.. P.O. Box 387. 512 
Magnolia St.. Burkburnctt. Tex. 76354. 
Applicant's representative: T. M. Brown. 
223 Ciudad Building. Oklahoma City. 
Okla. 73112. Authority sought to operate 
as a common carrier, by motor vehicle, 
over regular routes, transporting. Gen¬ 
eral commodities (except Classes A and 
B explosives, articles of unusual value, 
those requiring special equipment, and 
commodities in bulk), between Wichita 
Falls. Tex., and Frederick. Okla.: From 
Wichita Fulls. Tex., over U.S. Highway 
277 to Junction U S. Highway 70, thence 
over U.S. Highway 70 to Junction U.S. 
Highw ay 183, thence over U S. Highway 
183 to Frederick. Okla.. and return over 
the same route serving all intermediate 
and olT-route points. 


Note.—I f a hearing la deemed acce**Ary. 
the applicant request* It be held at WtchliA 
Fall a. Tex 

No. MC 124821 (Sub-No. 22), filed 
December 6. 1976. Applicant: WILLIAM 
GILCHRIST, 105 North Kcyser Avenue. 
Old Forge. Pa. 18518. Applicant’s repre¬ 
sentative: William J. Boyd. 600 Enter¬ 
prise Drive. Suite 222, Oak Brook. Ill. 
60521. Authority sought to operate as a 
common carrier, by motor vehicle, over 
irregular routes, transporting: Foods, 
food products, food ingredients, animal 
foods, ani?nal food ingredients and meat 
by-products (except in bulk). (1) from 
the warehouses of Beatrice Foods Co., 
located at Scranton. Pa., and located at 
or near Allentown, Pa., to points in Con¬ 
necticut, Delaware. Illinois. Indiana. 
Kentucky. Maine. Maryland, Massachu¬ 
setts, Michigan. New Hampshire. New 
Jersey. New York, North Carolina. Ohio. 
Pennsylvania, Rhode Island, Virginia. 
Vermont. West Virginia and the District 
of Columbia, restricted to the transi>or- 
tation of traffic originating at the ware¬ 
house of Beatrice Foods Co., located at 
Scranton. Pa,, and located at or near 
Allentown. Pa., and destined to the 
named destination states; and (2) from 
points in Connecticut. Delaware. Illi¬ 
nois. Indiana, Kentucky. Maine, Mary¬ 
land. Massachusetts. Michigan, New 
Hampshire, New* Jersey. New’ York. 
North Carolina. Ohio, Pennsylvania. 
Vermont, Rhod? Island. Virginia, West 
Virginia and the District of Columbia, 
to the warehouses of Beatrice Foods Co., 
located at Scranton. Pa., and located at 
or near Allentown. Pa., restricted to the 
movement of traffic originating in the 
named origin states and destined to the 
warehouses of Beatrice Foods Co^ lo¬ 
cated at Scranton. Pa., aud located at or 
near Allentown. Pa.- 

Nott —Common control may be involved 
If a hearing 1* deemed necessary, the Appli¬ 
cant requests It be held at either Washing¬ 
ton, DC., or Philadelphia. Pa 

No. MC 124896 (Sub-No. 19). Hied 
December 16. 1976. Applicant: WIL¬ 
LIAMSON TRUCK LINES. INC.. Thome 
and Ralsou Streets. P.O Box 3485. Wil¬ 
son. N.C. 27893. Applicant’s representa¬ 
tive: Jack H. Blanshan. Suite 200, 205 
West Touhy Avenue, Park Ridge. Ill. 
60068. Authority sought to operate as a 
common carrier, by motor vehicle, over 
irregular routes, transporting: Meat, 
meat products, meat by-products, and 
articles distributed by meat packing¬ 
houses, as described In Sections A and C 
of Appendix I to the Report in Descrip¬ 
tions in Motor Carrier Certificates. 61 
M.C.C. 209 and 766 (except hides and 
commodities in bulk >. from the plantsites 
and storage facilities of Farmland Poods. 
Inc. located at or near Carroll. Denison 
and Iowa Falls. Iowa, to points in Ala¬ 
bama. Delaware, Florida, Georgia, Ken¬ 
tucky. Maryland. Mississippi. North Car¬ 
olina. South Carolina. Tennessee, Vir¬ 
ginia and West Virginia, restricted to 
the transportation of traffic originating 
at the above named origin* and destined 
to the above named destinations. 
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Nor*.--If A hearing la deemed nectary, 
tb© Applicant rcquwui It be held at cither 
titoux City, Iowa: OmAha. Kebr or Den 
Maine*. Iowa 

No. MC 136777 (Sub-No 183). filed De¬ 
cember 13.1978. Applicant: JACK GRAY 
TRANSPORT. INC., 4800 East 15th Ave¬ 
nue. Gary. Ind. 46408. Applicant's Carl L. 
Steiner. 39 South La Salic Street. Chi¬ 
cago, Ill. 60003. Authority sought to op¬ 
erate as a common carrier, by motor ve¬ 
hicle, over Irregular routes, transporting: 
Spent alumina catalyst . in dump vehicles, 
from points In the United States (except 
Alaska and Hawaii). to Canon City. Colo. 

Notx. —It a healing In deemed necessary, 
the applicant request* it be held At Chicago. 
HI 

No MC 128862 <8ub-No. 2). filed De¬ 
cember 10. 1976 Applicant: STICK- 
LEY’S GARAGE, INC., doing business 
as STICKLEY'S TRUCKINO. 1043 Mill- 
wood Avenue. Winchester. Va. 22601. 
Applicant's representative: Charles E. 
Crcager, 1329 Pennsylvania Avenue. P.O. 
Box 1417, Hagerstown. Md. 21740. Au¬ 
thority sought to operate as a common 
carrier , by motor vehicle, over irregular 
routes, transporting: Frozen fruit, be¬ 
tween the plantsite, warehouses, ship¬ 
ping and receiving facilities of The 
Zeropack Company located in Winches¬ 
ter, Va., on the one hand. and. on the 
other, points in Connecticut. Delaware. 
Florida. Georgia. Maryland, Massachu¬ 
setts. New Jersey. New York, North 
Carolina, Pennsylvania, Rhode Island, 
South Carolina, West Virginia and the 
District of Columbia. 

Nora.—If a hearing 1* deemed necejutary. 
the applicant requewu It be held at Wash¬ 
ington. D.C. 

No. MC 128883 <6ub-No. 2>. filed De¬ 
cember 15. 1976. Applicant: NORTH 
IOWA EXPRESS. INC.. 1921 NE 58th 
Avenue, Des Moines. Iowa 50313. Appli¬ 
cant's representative: William L. Fair- 
bank. 1980 Financial Center. Des Moines, 
Iowa 50309. Authority sought to operate 
as a common carrier, by motor vehicle, 
over regular routes, transporting: Gen¬ 
eral commodities (except those of un¬ 
usual value, Classes A and B explosives, 
household goods as defined by the Com¬ 
mission, commodities in bulk, and those 
requiring special equipment), serving 
points in Iowa located in Dallas County 
and on and west of U.S Highway 69 
located in Polk County, as off route 
points in connection with carrier's reg¬ 
ular route operation* proposed herein; 

< 1) Between Des Moines and Granger, 
Iowa: from Des Moines over Interstate 
Highway 35 to Junction Iowa Highway 
141, thence over Iowa Highway 141 to 
Granger, and return over same routes; 
and (2) Between Des Moines, and Red- 
field, Iowa: from Deis Moines over U.S. 
Highway 6 to Redfield. and return over 
the same route. 

Not*.— If a bearing l* deemed nect*»ary. 
the applicant requent* it be held at Dw 
Mohs**, Iowa 

No. MC 129328 (Sub-No. 6). filed De¬ 
cember 10, 1976. Applicant: PAL TEX 


TRANSPORT CO., a Corporation, P.O. 
Box 296, Palestine, Tex. 76801. Appli¬ 
cant's representative: Kenneth R. Hoff¬ 
man. 1100 Mllum Bldg., Suite 3300. 
Houston, Tex. 77002. Authority sought to 
operate as a contract carrier , by motor 
vehicle, over irregular routes, transport¬ 
ing: (1) Paper and paper products, from 
the plantsite and storage facilities of 
Clevepak Corporation, at or near Dallas. 
Tex., to points in Alabama, Illinois. Indi¬ 
ana, Kentucky, Ohio and Wisconsin; and 
<2> materials, equipment, and supplies, 
used in the manufacture, sale, or dis¬ 
tribution of the commodities in (1) 
above, from points in Alabama. Arkan¬ 
sas. Illinois. Indiana, Kentucky. Louisi¬ 
ana, Mississippi, Ohio, Oklahoma, and 
Wisconsin, to the facilities of Clevepak 
Corporation, at or near Dallas. Tex., re¬ 
stricted in (!) and (2) above, against 
the transportation of commodities in 
bulk, and restricted to a transportation 
service to be performed under a continu¬ 
ing contract, or contracts, with Clevepak 
Corporation. 

Note.—I f a Hearing in deemed necessary, 
the Applicant request* It be held at either 
Du 11 a* or Houston. Tex. 

No. MC 129537 (Sub-No. 19). filed De¬ 
cember 13. 1976 Applicant: REEVES 
TRANSPORTATION COMPANY, a Cor¬ 
poration. Route 5. Dew's Pond Road. 
Calhoun. Oa. 30701. Applicant’s repre¬ 
sentative: John C. Vogt. Jr., 406 N. Mor¬ 
gan 8trcct, Tom pa. Fla. 33602. Authority 
sought to operate as a common carrier . 
by motor vehicle, over irregular routes, 
transporting: Carpets and mgs. from 
point* in Bartow, Catoosa, Chattooga. 
Floyd, Gordon, Murray. Muscogee, 
Troup, Walker and Whitfield Counties, 
Ga.. to points In Mississippi 

Non, —If a hearing la deemed necenhory. 
the Applicant request* It be held At Atlanta. 
Oa. 

No. MC 129903 * Sub-No. 7», filed De¬ 
cember 8. 1976. Applicant: EMPORIA 
MOTOR FREIGHT. INC.. Route No 5, 
Box 1103, Emporia. Kan*. 66801. Appli¬ 
cant's representative: John L. Rlcheson 
P.O Box 7, Ottawa, Kan*. 66067 Au¬ 
thority sought to operate as a common 
carrier, by motor vehicle, over irregu¬ 
lar routes, transporting: General com¬ 
modities (except those of unusual value. 
Classes A and B explosives, household 
goods as defined by the Commission, 
commodities in bulk, and those requiring 
special equipment), between Emporia 
Kan*, and Kansas City. Mo. 

San .—If a hearing 1* deemed uecraiuy, 
the Applicant request* It be held At either 
Topeka or Wichita. Kan* or Kannas City. 
Mo. 

No MC 133095 < Sub-No. 125*, filed 
December 9. 1976. Applicant: TEXAS 
CONTINENTAL EXPRESS. INC., P.O. 
Box 434. 2603 W. Euless Blvd., Euless, 
Tex. 76039. Applicant's representative: 
Hugh T. Matthew*. 2340 Fidelity Union 
Tower, Dallas, Tex. 75201. Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Canned goods, from 


3M3 

Athens, Tex., to points In the United 
States <except Alaska and Hawaii) 

Not*. —Applicant hold* contract carrier 
authority In MC 130032 and rube there¬ 
under, therefore dual operation* may be In¬ 
volved If a hearing Is deemed neccuKar* , 
the applicant request* It be held At Dallo* 
Tex 

No. MC 133892 (Sub-No. 61, filed De¬ 
cember 7. 1976. Applicant: B k W SERV¬ 
ICE. INC.. 25 Littlefield Street, Avon, 
Mass. 02322. Applicant's representative 
Frank J. Weiner. 15 Court Square, Bos¬ 
ton. Mass. 02108. Authority sought to op¬ 
erate a* a contract carrier, by motor ve¬ 
hicle, over irregular routes, transporting: 
(1) Such merchandise as is dealt in by 
retail department stores, and <2> equip¬ 
ment, materials, and supplies used in the 
operation of retail department stores. 
«except liquid commodities in bulk), be¬ 
tween Obetz, Ohio, on the one hand, and 
on the other, points in Indiana. Missouri. 
New York and Pennsylvania, under a 
continuing contract or contracts with 
Child World. Inc. 

Not*.— If a hearing t* darned ucccranry. 
the applicant request* It to<* held at non ton. 
MAA£ 

No. MC 134922 <Sub-No. 212). filed De¬ 
cember 13. 1976. Applicant: B. J. MC¬ 
ADAMS, INC., Route 6. Box 15, North 
Little Rock. Ark. 72118. Applicant's rep¬ 
resentative: Bob McAdams (same ad¬ 
dress as applicant). Authority sought to 
operate as a common carrier by motor 
vehicle, over irregular routes, transport¬ 
ing; Tile and such commodities as are 
manufactured or distributed by manu¬ 
facturers or distributors of tile, and ma¬ 
terials and supplies used in the manu¬ 
facture of tile (except commodities in 
bulk and those which because of size or 
weight require the use of special equip¬ 
ment). between Chicago. Ill., on the one 
hand. and. on the other, points in the 
United State* in and west of New Mexico. 
Utah. Wyoming and Montana. 

Not*.— If a bearing t* deemed ue narjr, 
th« applicant request* It toe held a* itJthrr 
Little Rock. Ark., or New York. N V 

No. MC 134922 (Sub-No 213), filed 
December 13, 1976. Applicant: B. J. MC¬ 
ADAMS. INC., Route 6. Box 15. North 
Little Rock. Ark. 72118. Applicant’s 
representative: Bob McAdams (same ad¬ 
dress ns applicant). Authority sought to 
operate os a common carrier, by motot 
vehicle, over irregular routes, transport¬ 
ing: Plastic bottles, from the plantsite 
and storage facilities of Georgia Pacific 
Corporation, in Los Angeles County 
Calif., to Humboldt. Tenn. 

Not*.— If a hearing I* deemed Decenary 
the applicant request* it be held nt 1*^ 
Angeles. Oniif . or Little Rock. Ark 

No. MC 134922 (8ub-No. 214). filed 
December 13. 1976. Applicant: B J. MC¬ 
ADAMS. INC., Route 6, Box 15. North 
Little Rock, Ark. 72118. Applicant’s 
representative: Bob McAdams (same ad¬ 
dress as applicant). Authority sought to 
operate as a common carrier , by motor 
vehicle, over irregular routes, transport¬ 
ing: General commodities, having a prior 
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or subsequent movement by rail (except 
in bulk), between Rhinehart and Zion. 
La., on the one hand. and. on the other, 
points in the United States including 

Alaska and Hawaii. 

Nose. —If a bearing i> deemed necessary, 
the applicant requeatti It be held at either 
Little Hock. Ark . or MemphU, Tcnn 

No. MC 135231 (Sub-No. 22). filed De¬ 
cember 6. 1976. Applicant: NORTH 

STAR TRANSPORT. INC.. Route 1 
Highway 1 and 59 West.Thiel River Palls. 
Minn. 56701. Applicant's representative: 
Anthony C. Vance. 1300 Old Chain 
Bridge Road. McLean. Va. 22170. Au¬ 
thority* sought to operate os a common 
carrier . by motor vehicle, over irregular 
routes, transporting: (I) Snowmobiles, 
motorbikes, boats, parts and accessories, 
and sound reproducing equipment, from 
Roseau. Thief River Falls. Karlstad. 
Rochester and Minneapolis. Minn., and 
Omaha. Nebr.. to points in the United 
States including Anchorage. Alaska < ex¬ 
cepting service to unnamed Alaska 
points and Hawaii), restricted <a> to 
traffic originating at the plant sites or 
facilities utilized by Polaris E-Z-Go Di¬ 
vision of Textron. Inc.. Arctic Enter¬ 
prises. Inc., and Telex Communications. 
Inc., at the origin points specified, and 
i b« against tacking or Joining the au¬ 
thority proposed with any other author¬ 
ity concurrently proixwed or presently 
held: (II) CD agricultural implements 
and parts thereof. from Thief River Palls 
and Minneapolis. Minn., to points in the 
United States iexcept Alaska and Ha¬ 
waii * and <2> parts, supplies . materials, 
accessories and equipment named in < 1 * 
above, from points in the United States 
<except Alaska and Hawaii) to Thief 
River Falls and Minneapolis. Minn.. «1) 
and <2i. 

<a> Restricted to traffic originating at 
or destined to the plantsites or facili¬ 
ties utilized by Arctic Enterprises. Inc. 
at the origin or destination points speci¬ 
fied. and <b» restricted against tacking 
or joining the authority proposed with 
any other authority concurrently pro¬ 
posed or presently held: <m> such mer¬ 
chandise. as is dealt In by lawn and gar¬ 
den dealers, from the plantsites. ware¬ 
house facilities and experimental farms 
of Deere A Company in Dodge County. 
Wis., to points in Connecticut. Delaware. 
Indiana. Kentucky, Matne. Maryland. 
Massachusetts. Michigan. New Hamp¬ 
shire. New Jersey, New York. Ohio. 
Pennsylvania. Rhode Island. Vermont. 
Virginia. West Virginia, and the District 
of Columbia, restricted against tacking 
or joining the authority proposed with 
any other authority concurrently pro¬ 
posed or presently held; (IV) three- 
wheeled utility trucks. self-propelled, 
weighing less than 1500 pounds, from the 
plantslte of Polaris E-Z-Oo Division of 
Textron. Inc., located at or near Roseau. 
Minn., to Lake Zurich, Ill.. Augusta. Go ., 
Sarasota and Port Lauderdale. Fla., Nor¬ 
ton. Grove City and North Royalton. 
Ohio. Lansing. Mich.. Olathe. Kans., 
Houston. Arlington and Dallas. Tex.. 
Plainview. N.Y.. New Kensington and 
Bethlehem Pa. Borden town. N.J„ Fal¬ 


mouth. MasSpokane. Wash.. Santa 
Anna. Calif.. Gaithersburg, Md.. and Fu- 
quay Varlna, N.C., restricted against 
tacking or joining the authority pro¬ 
posed with any other authority concur¬ 
rently proposed or presently held: (V> 
buildings, complete, knocked down . or 
in sections and component parts, ma¬ 
terials and supplies used in the erection 
thereof, from Terre Haute. Ind.. to 
points in Beltrami, Clearwater. Kittson. 
Lake of the Woods, Marshall. Penning¬ 
ton. Red Lake and Roseau Counties. 
Minn., Cavalier. Grand Forks, Pembina. 
Steele. Traill, and Walsh Counties. N. 
Dak., restricted <a» to traffic destined to 
job sites or facilities of Prichard Broth¬ 
ers. Inc. at the destination points speci¬ 
fied and ib) against tacking or joining 
the authority proposed with any other 
authority concurrently’ proposed with 
any other authority concurrently pro¬ 
posed or presently held. 

(VI» Materials, supplies, parts and 
equipment (except commodities in bulk> 
used in the manufacture or sale of snow - 
mobiles. motorbikes, sound reproducing 
equipment, and boats from points in the 
United States (except Alaska and Ha¬ 
waii), to plant sites and facilities utilized 
by Polaris E-Z-Go Division of Textron. 
Inc.. Arctic Enterprises. Inc., and Telex 
Communications. Inc., at Tliief River 
Palls. Roseau. Karlstad. Moorhead. 
Clearbrook. Rochester and Minneapolis. 
Minn , and Omaha, Nebr.. restricted 
against tacking or Joining the authority 
proposed with any other authority con¬ 
currently' proposed or presently held; 

< VTI» Snowmobile clothing, from Se¬ 
attle. Wash., to Lansing, Mich.. St. Paul 
and Thief River Falls, Minn., and Nee- 
nah. Wis.. restricted (a) to traffic origi¬ 
nating at the plantslte or facilities uti¬ 
lized by Arctic Enterprises, Inc., at the 
origin point specified above, and (b> 
against tacking or Joining the authority 
proposed with any other authority con¬ 
currently proposed or presently held. The 
authority proposed above is subject to 
the following conditions: (1) upon the 
granting of the proposed authority above 
applicant states it will request the coinci¬ 
dental cancellation of Us permits in No 
MC 134145: Sub Nos 1, 3. 5. 6. 7. 13. 14. 
19. 21. 22, 27. 28, 30, 31. 32. 36. 48. 50. and 
55; (2) the proposed authority in this 
application if granted, and existing au¬ 
thority that it duplicates shall be con¬ 
strued as conferring only a single operat¬ 
ing right: (3) all of the foregoing con¬ 
verted authority and applicant's previ¬ 
ously Issued certificates shall be re¬ 
stricted so that no shipping or delivery 
service shall be provided to and from the 
premises of Control Data Corp. and/or 
Computer Peripherals, Inc., applicant’s 
only retained contract shippers if this 
conversion application is approved. 

Note.— Applicant state* the purpose of thlf 
application is to convert Its Permit* in No 
MC 134146 (Sub-Noe. 1. 3. S. 6.7.13. 14. It. 22. 
27. 30. 31. 32. 36, 48. 56). and the proposed 
authority in No. MC 134146 (Sub-No. 64). to 
a Certificate of Public Convenience and Ne¬ 
cessity. If a hearing Is deemed necessary. the 
applicant requests ft be held at St Paul. 
Sfinn. 


No. MC 135384 (Sub-No. 23). filed De¬ 
cember 14. 1976. Applicant: SPECIAL¬ 
IZED TRUCK SERVICE, INC., Highway 
81 and 1-75, McDonough, Ga. 30253. Ap¬ 
plicant’s representative: Frank D. Hall. 
3384 Peachtree Rd.. N.E., Suite 713. At¬ 
lanta. Ga. 30326. Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Malt beverages, related advertising 
materials. and empty malt bexrerage con¬ 
tainers. from Fort Worth. Tex., to 
Panama City. Fla. 

Note.— Common control may be Involved. 
If a hearing Is deemed necessary, the appli¬ 
cant requests it be held at either Atlanta 
Oa , or Washington. D C. 

No. MC 136008 t Sub-No. 79). filed De¬ 
cember 15. 1976. Applicant: JOE 

BROWN COMPANY. INC.. P.O. Box 
1669, 20 Third 8treet. N.E.. Ardmore. 
Okla. 73401. Applicant’s representative: 
G. Timothy Armstrong. Suite 200. Tim- 
bergate Office Gardens. 6161 North May 
Avenue. Oklahoma City, Okia. 73112. 
Authority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: Sand, gravel, rock, 
caliche, ore. ready mix asphalt, aggre¬ 
gate. clinker, gypsum, clay, cement mixed 
with aggregate, and coal. <1) between 
points in New Mexico, on the one hand, 
and. on the other, points in Colorado. 
Kansas. Oklahoma and Texas: and (2) 
between points in Texas (except points 
in Camp. Cass. Collin. Bowie. Fannin. 
Grayson. Harrison, Hopkins. Hunt. 
Lamar, Marion. Morris. Panola. Red 
River and Titus Counties. Tex ), on the 
one hand, and on the other, points in 
Louisiana (except points in Bossier. 
Caddo, DeSoto and Webster Parishes. 
La), restricted against the transporta¬ 
tion of sand from points in McCulloch 
County. Tex. 

Norn—If a hearing l* deemed necca&ary, 
the applicant requests it be held at either 
Oklahoma City, Okla. or Albuquerque. 
N Me* 

No. MC 136222 (Sub-No. 3>. filed De¬ 
cember 10. 1976. Applicant: MOVERS 
PORT SERVICE. INCORPORATED. 
7035 Convoy Court. San Diego, Calif. 
92138. Applicant's representative: Robert 
J. Gallagher. 1000 Connecticut Ave.. 
N.W.. Suite 1200. Washington. D C. 20036 
Authority sought to operate as a common 
carrier, by motor vehicle, over irregular 
routes, transporting: Empty household 
goods shipping containers, set up or 
knocked down, between points in Ariz¬ 
ona. California and New Mexico. 

Not* —Common control may be involved 
If a hearing 1* deemed neceesary. the appli¬ 
cant request* a consolidated hearing with 
other nimilar applications at San Diego, Calif. 

No. MC 136343 ‘Sub-No. 97). filed De¬ 
cember 13. 1976. Applicant: MILTON 
TRANSPORTATION. INC.. P.O. Box 355. 
Milton. Pa. 17847. Applicant's represen¬ 
tative: George A. Olsen. 69 Tonnele Ave.. 
Jersey City. N.J. 07306 Authority sought 
to operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: (I) (a) Salt in packages: (b) pepper 
in packages in mixed loads with salt In 


fCOEtAl iEGISTH, VOL 42, NO. 14—ftlDAY, JANUAtY 21. 1977 





NOTICES 


3965 


packages; (c) materials and supplies 
used in the agricultural, water treat¬ 
ment. food processing, wholesale grocery 
and Institutional supply industries (ex¬ 
cept commodities in bulk). In mixed loads 
with salt in packages, from the facilities 
of Morton Salt Co., located at or near 
HitUnan, Ohio, to points in Connecticut. 
Maine. Massachusetts. New Hampshire, 
New York. Rhode Island, Vermont and 
Virginia; and (2) salt, salt products . cal¬ 
cium chloride, and mixlure of salt, salt 
products, and calcium chloride, from the 
facilities of Morton Salt Co., located at or 
near Palrport Harbor. Ohio, to points in 
Connecticut. Delaware. Maine. Mary¬ 
land. Massachusetts. New Hampshire, 
New Jersey, New York, Pennsylvania. 
Rhode Island. Vermont and Virginia. 

None .—It a hearing In deemed necewary. 
the applicant requests it be held at either 
Columbus, Ohio or Washington, D C 

No. MC 138807 <8ub-No. 16), filed 
December 8, 1976. Applicant: ZIP 

TRUCKING, INC., P.O. Box 5717, Jack- 
son. Miss. 39208. Applicant's representa¬ 
tive: K. Edward Wolcott. 1600 First Fed¬ 
eral Bldg., Atlanta. Ga. 30303. Authority 
sought to operate as a contract carrier. 
by motor vehicle, over irregular routes, 
transporting: Cooper wire and fluores¬ 
cent lamp ballasts M from Mendenhall. 
Miss., to points in Florida and Texas, 
under contract with Universal Manufac¬ 
turing Company. 

Not*- —Applicant holdn common carrier 
authority In MC 141852 and subs thereunder, 
therefore dual operations may be Involved. 
If a hearing la deemed necessary, the ap¬ 
plicant requests It be held at New York, N.Y., 
or Washington. D.C. 

No. MC 138869 (Sub-No. 9). filed 
December 13. 1976. Applicant: W. T. 
MYLES TRANSPORTATION CO., a 
Corporation. P.O. Box 321. 4481 More¬ 
land Ave., Conley, Ga 30027. Applicant's 
representative: Archie B. Culbrcth, 8uite 
246. 1252 West Peachtree 8t., N.W., 
Atlanta, Ga. 30309. Authority sought to 
operate as a contract carrier, by motor 
vehicle over irregular routes, transport¬ 
ing: (1) Newsprint, ground wood papers, 
prtnting paper and wood pulp, from the 
plantsite of Bo water 8outhcm Paper 
Corporation located at Calhoun, Tenn., 
to points in Delaware, Illinois, Indiana, 
Iowa, Kansas, Kentucky (points cast of 
a line beginning at the Tennessee-Ken¬ 
tucky State Boundary line and extending 
Along U.8. Highway 25E to Junction UB. 
Highway 25 near Corbin, Ky., thence 
along UB. Highway 26 to Georgetown, 
Ky., thence north of a line extending 
from Georgetown, Ky.. along UB. High¬ 
way 62 to Nortonvillc, Ky.. and thence 
west of a line extending from Norton¬ 
villc. Ky., along UB. Highway 41 to the 
Kentucky-Tennessee State Boundary 
line), Maryland, Michigan (points on 
and south of Michigan Highway 21). 
Minnesota. Missouri, Nebraska. New Jer¬ 
sey. Ohio. Pennsylvania. South Dakota. 
West Virginia and Wisconsin; and (2) 
vaprr core tubes, materials, and supplies 
used in the manufacture of the com¬ 
modities described in <1) above, (except 


In bulk), from points in the destination 
states named in Cl) above, to the plant- 
site of Bowater Southern Paper Corpora¬ 
tion located at Calhoun. Tenn., under a 
continuing contract or contracts with 
Bowater Southern Paper Corporation. 

Nora.—Applicant holdn common carrier 
authority In MC 140583 and «ubn thereunder, 
therefore dual operatlona may bo involved. 
If a hearing la deemed uecreaary. the ap¬ 
plicant request* it be hold at Atlanta. Oa 

No. MC 138875 (Sub-No. 41). filed De¬ 
cember 10, 1976. Applicant: SHOE¬ 
MAKER TRUCKING COMPANY, a 
Corporation, 11900 Franklin Road. Boise. 
Idaho 83705. Applicant’s representative: 
F. L. Sigloh (same address as applicant). 
Authority sought to operate as a com¬ 
mon carrier, by motor vehicle, over ir¬ 
regular routes, transporting: Diatoma- 
ccous earth and materials and supplies 
used In the mining, manufacturing and 
distribution thereof (except commodi¬ 
ties in bulk, in tank vehicles), between 
the plantsite of Wktoo Chemical Com¬ 
pany. located at or near Quincy. Wash., 
on the one hand, and on the other, 
points in California, Colorado. Idaho, 
Montana. Oregon. Utah, Washington 
and Wyoming. Note. —Applicant seeks 
to tack this sought authority with its 
present authority in MC 138875 (Sub- 
No. 25), at Westfall < Malheur County), 
Oreg.. to provide a through service to 
points in Arizona. Arkansas. Colorado, 
California, Idaho. Iowa, Kansas, Louisi¬ 
ana, Minnesota. Missouri. Montana, 
Nebraska. Nevada. New Mexico, North 
Dakota, Oklahoma, South Dakota. Tex¬ 
as, Utah. Washington and Wyoming. 

Nora.—If a bearing In deemed ncceeaary, 
the applicant requests tt be briu at either 
Bolt*, Idaho or Quincy. Wafth 

No. MC 139381 (Sub-No. 7). filed De¬ 
cember 13, 1976. Applicant: SPIRIT OF 
"76 OVERLAND EXPRESS. INC. 5320 
Industrial Road. Fort Wayne. Ind. 
46825. Applicant's representative: An¬ 
thony E. Young. 327 South LaSalle 
8treet, Chicago, HI. 60604. Authority 
sought to operate as a contract carrier, 
by motor vehicle, over Irregular routes, 
transporting: Such commodities as are 
dealt in. or used by. manufacturers and 
distributors of crusher, breaker and 
grinding parts, between the facilities of 
The Frog. Switch and Manufacturing 
Company located at Carlisle. Pa., on the 
one hand, and. on the other, points in 
Arizona, California, Colorado. Idaho. 
Nevada, New Mexico. Texas. Utah, and 
Wyoming, under a continuing contract 
or contracts with The Frog, Switch and 
Manufacturing Company of Carlisle. Pa 

None.—If a hearing Is deemed necessary, 
the Applicant requests It be held at Chicago, 
III. 

No. MC 139482 <8ub-No 9), filed De¬ 
cember 17, 1976. Applicant: NEW ULM 
FREIGHT LINES. INC., County Road 
29 West. New Ulrn. Minn. 56073. Appli¬ 
cant's representative: Samuel Ruben - 
stein, 301 North Fifth Street, Minneap¬ 
olis. Minn. 55403. Authority sought to 
operate as a common carrier, by motor 


vehicle, over irregular routes, transport¬ 
ing: Such merchandise as is dealt in by 
retail and wholesale department and 
hardware stores (except commodities in 
bulk), from points in that part of the 
United States in and east of Alabama, 
Illinois, Missouri. Tennessee and Wis¬ 
consin, to Brookings. S. Dak., restricted 
to traffic destined to Coast to Coast 
Stores Central Organization, Inc., lo¬ 
cated at or near Brookings. 8. Dak 

Nora—If a hearing is deemed necessary, 
the applicant requests It be held at Mlnueap- 
olt» or 6t. Paul. Mtno. 

No. MC 139495 (Sub-No. 184), filed 
December 9.1976. Applicant: NATIONAL 
CARRIERS. INC.. 1501 East 8th Street. 
P.O. Box 1258, Liberal, Ka ns 67901. Ap¬ 
plicant's representative: Prederlck J. 
Coffman. 521 South 14th Street. P.O. 
Box 81849, Lincoln. Nebr. 68501. Author¬ 
ity sought to operate as a common car¬ 
rier, by motor vehicle, over irregular 
routes, transporting: (1) Petroleum 
products and lubricating oils in contain¬ 
ers, from the piantsite and warehouses 
of Mobile Oil Corporation located at or 
near Kansas City, Kans . to points in 
Colorado; and (2) returned empty con¬ 
tainers, from points in Colorado to Kan¬ 
sas city, Kans. 

Nora.—Applicant holds contract earner 
authority In MC 133106 and subs thereunder, 
therefore dual operation* may be involved. 
II a hearing la deemed neecnoary, the appli¬ 
cant requests It be hold at Dalla* or Kansas 
City. Kara. 

No. MC 140645 (Sub-No. 5). filed De¬ 
cember 10. 1976. Applicant: UNITED 
TRUKING. INC.. 100 8toffel Drive. Tal¬ 
lapoosa. Ga. 30176. Applicant's repre¬ 
sentative: Clyde W. Carver. Suite 212, 
5299 Roswell Road, N.E., Atlanta, Ga. 
30342. Authority sought to operate as a 
contract carrier . by motor vehicle, over 
irregular routes, transporting: <i) Metal 
containers and metal container ends: 
and (2) machinery, materials, and sup¬ 
plies, used in the manufacture and dis¬ 
tribution of metal containers, between 
points in Montgomery County. Pa., on 
the one hand. and. on the other, points 
in Alabama. Arkansas. Connecticut. 
Delaware. Florida. Georgia. Illinois. In¬ 
diana, Iowa. Kentucky. Louisiana. Maine. 
Maryland. Massachusetts. Michigan. 
Minnesota, Mississippi. Missouri, New 
Hampshire. New Jersey. New York, 
North Carolina, Ohio, Pennsylvania. 
Rhode Island. South Carolina. Tennes¬ 
see, Texas, Vermont, Virginia. West Vir¬ 
ginia. Wisconsin and the District of Co¬ 
lumbia, restricted to a transportation 
service to be performed under a con¬ 
tinuing contract, or contracts, with 
Southern Can Company, at Tallapoosa. 
Oa 

Nora.—If a hearing la deemed tMCeoaary, 
Applicant request* It be held at Atlanta, On. 

No. MC 140849 ( 8ub-No. 5). filed De¬ 
cember 10. 1976. Applicant: ROBERTS 
TRUCKING CO.. INC., U.8 Highway 
271 South. Poteau. Okla. 74953. Appli¬ 
cant's representative: Prentiss Shelley, 
P.O. Drawer G.. Poteau, Okla. 74953. Au¬ 
thority sought to operate as a contract 
carrier, by motor vehicle, over irregular 
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consln and Wyoming, under a continuing 
contract or contracts with FMC Corpora¬ 
tion. 

Nora.—If a hearing 1* deemed necessary 
the applicant request* it be held at either 
Philadelphia. Pa . or Worttington. DC 

No. MC 141152 (Sub-No 2). filed De¬ 
cember 15. 1976. Applicant: JAMES H 
PUNCH, doing business ns JAMES 
PUNCH TRUCKING. 2750 North Polk 
Avenue. Fresno, Calif. 93705 Applicant's 
representative: Eldon M. Johnson. 650 
California Street. Suite 2806. San Fran¬ 
cisco. Calif. 94108. Authority sought to 
operate as a common carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Shingles . shakes and ridge, from 
points in Clallam. Grays Harbor. Jeffer¬ 
son. Skagit and Whatcom Counties. 
Wash., to points in Arizona, restricted to 
movements in van equipment. 

Not*.—A pplicant holds contract carrier 
authority in MC 141153 and subs there¬ 
under. therefore dual operations may be In¬ 
volved. If a hearing is deemed ncctwwy, ap¬ 
plicant requests it be held at Seattle. Wa--.lv. 
or San Era net,aco, Calif. 

No MC 141774 (Sub-No. 2). filed De¬ 
cember 10. 1976. Applicant: R it L 
TRUCKING CO . INC.. 105 Rocket Ave¬ 
nue. Opelika. Ala. 36801. Applicant’s rep¬ 
resentative: Robert E. Tutc. P.O. Box 
517, Evergreen, Ala. 36401. Authority 
sought to operate as a common carrier. 
by motor vehicle, over irregular routes, 
transporting: (1) Seats, baby carriers 
and tubing, from Opelika. Ala., and Mos¬ 
cow, Tenn.. to points In Arkansas, Flor¬ 
ida. Georgia. Kentucky. Missouri and 
Tennessee: and (2) materials and sup¬ 
plies used in the manufacture of seats, 
baby carriers and tubing (except com¬ 
modities in bulk, in tank vehicles), from 
points in Arkansas. Florida. Georgia. 
Kentucky’. Missouri and Tennessee, to 
Opelika. Ala. and Moscow. Tenn. 

None.—Applicant hold* contract carrier 
Authority in MC 136378 and subs thereunder, 
therefore dual operations mar be involved. 
If s hearing is deemed neewsary. the appli¬ 
cant requests It be held st either Memphis. 
Tteno. or Birmingham. Ala. 

No. MC 142080 (Sub-No. 1>. filed 
December 7, 1976. Applicant: LITE 

TRANSPORT. INC., 135 State Street. 
Suite 200. Springfield. Mass. 01103. 
Applicant’s representative: David M 
Marshall (same address as applicant*. 
Authority sought to operate as a contract 
carrier. by motor vehicle, over irregular 
routes, transporting: Building materials 
(except commodities in bulk, in tank 
trucks». between the facilities of Allied 
International. Inc., located In the United 
States, on the one hand, and, on the 
other, points in the United States (except 
Alaska and Hawaii), under a continu¬ 
ing contract or contracts with Allied 
International. Inc. 


Applicants representative: Robert B 
Pepper. 168 Woodbridgc Avenue, High¬ 
land Park. N.J. 08904. Authority sought 
to operate as a contract carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: 41 1 Polyurethane loam (except in 
bulk’. from Irvington, N.J., to points In 
Connecticut. Delaware. New York, and 
Pennsylvania: and (2) materials and 
supplies, used in the manufacturing, 
distribution and packaging thereof (ex¬ 
cept in bulk), from points in Connecti¬ 
cut, Delaware. New York, and Pennsyl¬ 
vania. to Irvington. N.J.. under a con¬ 
tinuing contract or contracts, with 
Reeves Brothers. Inc., Curon Division. 
Metro Plant, at Irvington. N.J. 

Note.—I f a hearing Us deemed nereasarv. 

I ho applicant requests u be held at Newark. 
N J., or New York. N.Y 

No. MC 142558 (correction). filed 
October 12, 1976, published in the PR 
Issue of November 11, 1976. republished 
as corrected this Issue. Applicant: DI¬ 
RECT AIR FREIGHT. INC,, 564 Valley 
Street, Orange. N.J. 07050. Applicant’s 
representative: Ronald I. Shapss. 450 
Seventh Avenue, New York. N.Y. 10001. 
Authority sought to operate as a com¬ 
mon carrier , by motor vehicle, over ir¬ 
regular routes, transporting: General 
commodities (except Classes A and B ex¬ 
plosives. commodities in bulk, household 
goods as defined by the Commission and 
commodities requiring special equip¬ 
ment!, between porta of entry on the In¬ 
ternationa] Boundary line between the 
United States and Canada, located at or 
near Champlain. N.Y, and Highgate 
Springs. Vt.. on the one hand. and. on 
the other Tweed-New’ Haven Airport, lo¬ 
cated at New Haven. Conn., and Newark 
Airport, located at Newark. N.J.. re¬ 
stricted to the transportation of ship¬ 
ments having an immediately prior or 
subsequent movement by air. 

None.—The purpose of thU republication 
ta to Indicate Newark Airport being located 
at Newark. NJ. In lieu of Newark. N.Y. If 
a hearing U deemed necessary, the applicant 
request* it be held at New York. N.Y 

No. MC 142567 (Sub-No. I>. filed De¬ 
cember 9, 1976. Applicant: GREEN¬ 
VILLE TRANSIT. INC., Route 1, Box 452. 
Sruflletown Road. Simpson ville. 8.C 
29681. Applicant's representative: 
Mitchell King Jr.. P.O. Box 1628. Green¬ 
ville, 8.C. 29602. Authority sought to op¬ 
erate as a contract carrier, by motor ve¬ 
hicle. over Irregular routes, transport¬ 
ing: Iron and steel artides. between the 
facilities of Sou til Carolina Steel Corpo¬ 
ration located in Oreenville County. S.C.. 
on tiie one hand: and. on the other, 
points east of Kansas, Nebraska. North 
Dakota. Oklahoma. South Dakota and 
Texas, under a continuing contract or 
contracts with 8outh Carolina Steel 
Corporation. 


routes, transporting: Fabrics, piece goods 
and materials and supplies used in the 
manufacture of clothing (except com¬ 
modities in bulk in tank vehicles). from 
points in Virginia to Idabel, Pauls Valley 
and Frederick. Okla.. under a continuing 
contract or contracts with Kell wood 
Company’. 

Note. —Applicant hold* common carrier 
authority in MC 136243 and sub* thereunder, 
therefore dual operations may be involved 
If a hearing la deemed necessary, the ap¬ 
plicant request* it be held at either Okla¬ 
homa City, or Tulsa. Okla . or Washington 
DC. 

No. MC 140883 (Sub-No. 10). filed De¬ 
cember 13, 1976. Applicant: DOWNS 
TRANSPORTATION CO., INC.. 2705 
Canna Ridge Circle. N.E.. Atlanta. Ga 
30345. Applicant’s representative: Paul 
M. Daniell. P.O. Box 872, Atlanta. Ga 
30301. Authority sought to operate as a 
contract carrier, by motor vehicle, over 
irregular routes, transporting: Plastic 
articles (except in bulk). from Jackson¬ 
ville and Springfield. Ill., to points in 
Georgia and New Jersey, under a con¬ 
tinuing contract, or contracts, with Mo¬ 
bil Chemical Company. Plastics Division 

Norm—If a bearing Is deemed necessary 
the applirant requests it be held at Atlanta. 

Os 

No. MC 141071 (8ub-No. 7). filed De¬ 
cember 13. 1976. Applicant: LARANETA 
TRUCKING COMPANY. INC.. 870 West 
9th Street, Son Pedro. Calif. 90731. Ap¬ 
plicants representative: William J. Mon- 
helm. 15942 Whittier Blvd.. P.O. Box 1756. 
Whittier. Calif. 90609. Authority sought 
to operate as a contract carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Pet food and canned tuna, from 
Terminal Island, Calif., to points in Idaho 
and Utah, under contract with Star-Kist 
Poods. Inc. 

Note. —Common control may be involved. 
If a hearing U deemed necessary, applicant 
requests It be held at Lae Angeles. Calif 

No. MC 141084 (Sub-No. 6>. filed De¬ 
cember 6. 1976. Applicant: NATIONAL 
FREIGHT LINES. INC.. 6069 Maywood 
Avenue. Huntington Park. Calif. 90058. 
Applicant’s representative: Daniel C. 
Sullivan. 327 South La Salle 8trcel. Chi¬ 
cago. Ill. 60604 Authority sought to op¬ 
erate as a confracf carrier. by motor ve¬ 
hicle, over irregular routes, transporting: 
Chemicals, materials and supplies used 
in the manufacturing and transportation 
of chemicals, (except commodities in 
bulk*, bctw’een the facilities of PMC 
Corporation located at Baltimore. Md.: 
Middleport and Tonawando, N.Y.; Car¬ 
teret and Lyndhurst, N.J.: Newark. Del.. 
South Charleston and Nitro. W. Va.; 
Lawrence. Kans.; Newark. Calif.: Green 
River. Wyo.: Lew is town. Pa.: und Jack¬ 
sonville, Fla.: on the one hand, and, on 
the other, points in Arizona. Arkansas. 
California, Colorado. Idaho. Illinois, In¬ 
diana. Iowa, Kansas. Kentucky. Louisi¬ 
ana Michigan, Minnesota. Missouri, 
Montana, Nebraska, Nevada, New Mex¬ 
ico. New York, North Dakota, Ohio. Okla - 
horns. Oregon. Pennsylvania. South 
Dakota. Texas. Utah. Washington. Wis- 


Note. —If a hearing It deemed necessary, 
applicant request* It be held at Boeton 
Mam ; Providence. RX. or Washington. DC 

No. MC 142082 (Sub-No. 3). filed 
December 3. 1976. Applicant: OLIVER 
BROWN TRUCKINQ CO.. INC.. Raritan 
Center. Bunding 529. Edison. N J 08817. 


Nora—If a hearing la deemed uece»wuiry, 
the applicant requests it be held at Char¬ 
lotte. N.C. 

No. MC 142681 (Sub-No. D. fllcd De¬ 
cember 13. 1976. Applicant: JOHN L. 
BRADY, doing business as J & M EN¬ 
TERPRISE. 48 North 1 West, Hyde Park. 
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Utah 84318. Applicants representative: 
Irene Warr, 430 Judge Building, Salt 
Lake City, Utah 84111. Authority sought 
to operate as a contract carrier, by motor 
vehicle, over Irregular routes, transport¬ 
ing: Flour and bran, in bags, from the 
plantsite of Gilt Edge Flour Mill, located 
at or near Richmond. Utah, to points in 
California, under contract with Gilt Edge 
Flour Mill. 

Nor*.—If a hearing U deemed nece&sary. 
applicant request* it be held at Salt Ia#:e 
City, Utah. 

No. MC 142747. filed December 22. 
1976. Applicant: DAVID L. TATE. HA¬ 
MER L. TATE, ALICIA L. TATE. WIL¬ 
LIAM H. TATE. BERYL E. TATE AND 
GERALD ROSS, a Partnership, doing 
business as TATE CHEESE COMPANY. 
No. 1 Cheddar Lane. Valley City. III. 
62340. Applicant’s representative: Tom 
B. Kretsinger. 910 Brookfield Building. 
101 West Eleventh St.. Kansas City. Mo. 
64105. Authority sought to operate as a 
contract carrier, by motor vehicle, over 
irregular routes, transporting: Processed 
and natural cheese , meat and meat prod¬ 
ucts, poultry parts, dairy products and 
derivatives, bakino products Ingredients , 
chemicals , packaging materials, menu- 
facturing equipment, grain products, 
processed and containerised fruits and 
vegetables, and commodities exempt un¬ 
der Section 203<b) (0) when transported 
in connection with the commodities 
listed above, between Valley City. m.. 
on the one hand, and on the other, points 
in the United States »except Alaska and 
Hawaii), under a continuing contract or 
contracts with Tate Cheese Company, 

Not*.—I f * hearing U deemed necessary, 
the applicant requeau it be held at either 
Chicago, HI. or Kaunas City. Mo. 

No. MC 142755, filed December 13. 
1976. Applicant: W. E. HAMILTON, 
doing business as W. E. HAMILTON 
TRUCKING COMPANY. 107 North 
Cedar Street, Pecos, Tex. 79772. Appli¬ 
cant’s representative: Mike Cotten, P.O. 
Box 1148, Austin. Tex. 78767. Authority 
sought to operate as a common carrier . 
by motor vehicle, over irregular routes, 
transporting: (1) Dry fertilizer . In bulk 
and In sacks or bags, and fungicides, 
/rcrbicides and itisectiddes. in containers, 
in mixed loads with dry fertilizer in sacks 
or bags, from points in Reeves County. 
Tex., to points In New Mexico: and (2) 
empty pallets, from points in New 
Mexico, to points in Reeves County. Tex. 

Not*-—I f a hearing Is deemed necessary, 
the applicant request* it be held at Delia*. 
Tex.; Albuquerque, N. Me*.; or Washington. 
DC. 

No. MC 142757, filed December 9. 1976. 
Applicant: WAYNE H. ROBERTSON, 
doing business as ROBERTSON TANK 
SERVICE, Box 100, Elkhart. Kans. 67950. 
Applicant’s representative: Wilburn L. 
Williamson. 280 National Foundation 
Life Bldg.. 3535 N.W. 58th Street. Okla¬ 
homa City, Okla. 73112. Authority sought 
to operate as a common carrier, by motor 
vehicle, over Irregular routes, transport¬ 
ing: Anhydrous ammonia, nitrogen fer¬ 


tilizer solutions t and urea liquor, from 
the plantsites of Oklahoma NitroMi 
Corporation and Bison Chemical Com¬ 
pany located at or near Woodward. Okla.. 
to points In Arkansas. Colorado, Kansas, 
Iowa. Louisiana, Missouri. Nebraska, New 
Mexico, Oklahoma. South Dakota and 
Texas. 

Nor*.—If a hearing 1 * deemed necev-ary. 
the applicant requests It be held at Oklahoma 
City. Okla 

No. MC 142768, filed December 6. 1976. 
Applicant: OHIO DELIVERY. INC.. 85 
East Gay Street. Columbus. Ohio 43215. 
Applicant’s representative: Earl N. Mer- 
win, i same address as applicant). Author¬ 
ity sought to operate as a contract carrier, 
by motor vehicle, over irregular routes, 
transporting: General commodities (ex¬ 
cept commodities in bulk*, between 
Cincinnati, Ohio, on the one hand, and, 
on the other, points in West Virginia, 
under a continuing contract, or con¬ 
tracts. with Union Oil Company of 
California. 

Nora—Common control may be Involved. 
If a hearing la deemed necereary. the appli¬ 
cant request* it be held at Columbus. Ohio. 

No. MC 142759. filed December 9. 1976. 
Applicant: S. J. WURMNEST. doing 
business as WURMNEST TRUCKING. 
Rural Route 1. Sibley. Ill. 61773. Appli¬ 
cants representative: Albert A. Andrin. 
180 North La Salle 8trcet, Chicago. Ill 
60601. Authority sought to operate as a 
contract carrier, by motor vehicle, over 
irregular routes, transporting: Agricul¬ 
tural chemicals and fertilizer, (1> from 
points In Arkansas, Indiana. Iowa, 
Kansas. Kentucky. Minnesota. Missouri 
and Wisconsin, to Sibley. HI., and (2) 
from Sibley. HI., to points in Arkansas. 
Indiana. Iowa, Kansas. Kentucky. Min¬ 
nesota, Missouri and Wisconsin, under a 
continuing contract, or contracts, with 
Ag Supply. Inc., Mcyerousch. Inc.. 
Helena Chemical Co., and Terra Illinois. 
Inc. 

Notx—I f a hearing In deemed necessary, 
the applicant request* it be held at Chicago, 
ni 

Passenger Applications 

No MC 1515 * Sub-No. 221 > /filed De¬ 
cember 13. 1976. Applicant: GREY¬ 
HOUND LINES. INC.. Greyhound Twer. 
Phoenix. Ariz. 85077. Applicant’s rep¬ 
resentative: W. L. McCracken, (same 
address as applicant). Authority sought 
to operate as a common carrier, by motor 
vehicle, over regular routes, transport¬ 
ing: Passengers and their baggage, ex¬ 
press and newspapers in the same ve¬ 
hicle with passengers. <1) Between 
Cleveland. Ohio and the junction of New 
Ohio Highway 2 and old Ohio Highway 2 
west of Port Clinton. Ohio, serving all 
Intermediate points: From Cleveland 
over New* Ohio Highway 2 (portions of 
which are also designated Interstate 
Highway 90» to Junction old Ohio High¬ 
way 2 and return over the same route: 
and «2* Between the junction of Inter¬ 
state Highway 90 and Ohio Highway 2 
and the junction of Interstate Highway 
90 and Interstate Highway 80. serving no 


intermediate points: From the junction 
of Interstate Highway 90 and Ohio High¬ 
way 2 over Interstate Highway 90 to 
junction Interstate Highway 80 and re¬ 
turn over the same route; and <3> Be¬ 
tween Lorain, Ohio and the Junction of 
Ohio Highway 58 and New Ohio Highway 
2 serving all intermediate points: From 
Lorain over Ohio Highway 58 to junction 
New Ohio Highway 2 and return over the 
same route 

Notx --Applicant atate* that In conjunc¬ 
tion with the above requested authority, U 
proposes to abandon that portion of 1U cur¬ 
rant authority over old Ohio Highway 2 be¬ 
tween Ita Junction with U.S. Highway 6 wc*t 
of Sandunky, Ohio and iu Junction with 
New Ohio Highway 2 ne.»r Danbury. Ohio or, 
contained in Certificate of Public Conven¬ 
ience and Necessity No MC 1516 (Sub-No. 6), 
Sheet No. 13. Route 42B. Common control 
may be Involved. If a hearing i* deemed nec¬ 
essary, the applicant request* that tt be held 
at Cleveland, Ohio. 

No. MC 2661 (Sub-No. 15). filed De¬ 
cember 9. 1976. Applicant: INDIAN 
TRAILS. INC.. 109 East Comstock. 
Owosso. Mich. 48867. Applicant's repre¬ 
sentative: Robert D. Schuler, 100 West 
Long Lake Road, Suite 102, Bloomfield 
Hills. Mich. 48013. Authority sought to 
operate as a common carrier , by motor 
vehicle, over irregular routes, transport¬ 
ing: Passengers and their baggage In the 
same vehicle with passengers in round- 
trip and one-way sightseeing and pleas¬ 
ure tours in special operations between 
points in Berrien, Caas, St. Joseph, 
Branch, Hillsdale. Lenawee, Monroe. 
Van Buren. Kalamazoo. Calhoun. Jack- 
son, Washtenaw, Wayne, Allegan, Barry. 
Eton, Ingham, Livingston, Oakland. 
Macomb, Ionia, Clinton. Shiawassee. 
Genessee. Lapeer. St. Clair, Montcalm. 
Gratiot. Saginaw. Tuscola, Sanilac. Me¬ 
costa. Isabella. Midland, Bay. and Huron 
Counties. Mich., on the one hand, and. on 
the other, points in the United States, in¬ 
cluding Alaska but excluding Hawaii; 
the one-way operations requested imme¬ 
diately above are restricted to the trans¬ 
portation of passengers and their bag¬ 
gage having a prior or subsequent move¬ 
ment by air. rail, or water from or to one 
of the above-named counties in Michi¬ 
gan. 

Not*. —Applicant off arm to *urreud*r par¬ 
tially duplicating authority in Docket No. 
MC 2661 (Sub-No. 14), If this application 1* 
granted «ub*ianDaily a* filed. If a bearing 1 a 
deemed necesoary. the applicant request* 
that 1C be held at Lacking. Midi. 

No. MC 109897 <6ub-No. 2). filed De¬ 
cember 6. 1976. Applicant: GRAY LINE 
NEW YORK TOURS CORP . 254 West 
54th 8treet. New York. N.Y. 10019. Ap¬ 
plicant’s representative: W. L. Mc¬ 
Cracken. Greyhound Tower, Phoenix. 
Ariz. 85077. Authority sought to operate 
as a common carrier , by motor vehicle, 
over irregular routes, transporting: Pas¬ 
sengers and their baggage. In special op¬ 
erations, beginning and ending at New 
York. N.Y.. and extending to Oreat Ad¬ 
venture Amusement Park, Jackson, N.J. 

Notx. —Common control may be involved. 
If a hearing la deemed neceaaary, the appli- 
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cant request* it be held At either New York. 
N Y., or Philadelphia. Pa. 

No. MC 115521 < Sub-No. 4), Aled De¬ 
cember 9. 1976. Applicant; MCDER¬ 
MOTT BUS CORP. 2164 Caton Avenue. 
Brooklyn. N.Y. 11226. Applicant's repre¬ 
sentative 8idney J. Leshin, 575 Madison 
Avenue. New York, N.Y. 10022. Authority* 
sought to operate as a common carrier. 
by motor vehicle, over Irregular routes, 
transporting: Pawcnpcrs, In special 
round trip operations, beginning and 
ending in the Boroughs of Brooklyn and 
Queens. New York. N.Y., and extending 
to the Meadowland Sporting Complex, at 
East Rutherford. N.J. 

Note. —If a hearing in deemed nece^ary. 
the applicant request* it be held at New 
York. N.Y 

No MC 141465 <8ub-No. 3>. filed 
December 8. 1976. Applicant: GENEVA 
LAKE AREA JOINT TRANSIT COM¬ 
MISSION, 623 Main Street. Lake Gen¬ 
eva. Wis. 53147. Applicant's represent¬ 
ative: Anthony E. Young. 327 South 
LaSalle Street. Chicago. Ill. 60604. Au¬ 
thority sought to operate as a common 
carrier, by motor vehicle, over regular 
routes, transporting: Passengers, and 
their baggage moving in the same vehicle 
with passengers, (1) Between Delavan. 
Wis. and Richmond. Ill., serving all in¬ 
termediate points: Prom Delavan over 
Wisconsin Highway 50 to junction 
County Highway F. thence over County 
Highway F to Junction Wisconsin High¬ 
way 67, thence over Wisconsin Highway 
67 to Junction Wisconsin Highway 50. 
thence over Wisconsin Highway 50 to 
junction County Highway H. thence over 
County Highway H, to junction U.S. 
Highway 12, thence over U.8. Highway 
12 to Richmond. Ill., and return over the 
same route: (2) Between Whitewater, 
Wis., and Crystal Lake. Ill., serving all 
intermediate points: From Whitewater, 
Wis., over U.S. Highway 12 to junction 
Wisconsin Highway 11, thence over Wis¬ 
consin Highway 11 to Delavan. thence 
over Wisconsin Highway 50 to junction 
of County Highway F, thence over 
County Highway F to junction Wisconsin 
Highway 67. thence over Wisconsin 
Highway 67 to junction Wisconsin High¬ 
way 50. thence over Wisconsin Highway 
50 to junction County Highway H. 
thence over County Highway H, to Junc¬ 
tion U.S. Highway 12. thence over U.S. 
Highway 12 to junction Illinois High¬ 
way 31. thence over Illinois Highway 31 
to Junction Ring wood Road, thence over 
Ringwood Road to junction Illinois 
Highway 120. thence over Illinois High¬ 
way 120 to the junction of Crystal Lake 
Blacktop Road, thence over Crystal Lake 
Blacktop Road to Crystal Lake. Ill., and 
return over the same route. 

i3» Between Elkhorn. Wis. and Clii- 
cago-OHare International Airport, lo¬ 
cated at or near Chicago, Ill. serving all 
intermediate points: From Elkhorn, Wis., 
over U.S. Highway 11 to Junction Wis¬ 
consin Highway 50. thence over Wis¬ 
consin Highway 50 to junction County 
Highway F, thence over County High¬ 
way F, to junction Wisconsin Highway 
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67, thence over Wisconsin Highway 67 to 
Fontana. Wis.. return on Wisconsin High 
Highway 67 to junction Wisconsin High¬ 
way 50 thence over Wisconsin Highway 
50 to Junction UB. Highway 12, thence 
over U S. Highway 12 to Junction Illinois 
Highway 68. thence over Illinois High¬ 
way 68 to junction Illinois Highway 53. 
thence over Illinois Highway 53 to Junc¬ 
tion Illinois Highway 194, thence over 
Illinois Highway 194 to junction Illinois 
Highway 594. thence over Illinois High¬ 
way 594 to the Chtcago-O'Hare Interna¬ 
tional Airport, located at or near Chi¬ 
cago. Ill.. and return over the same route, 
and «4> Between Delavan. Wis. and the 
Chicago-O'Hare International Airport, 
located at or near Chicago. Hi., serving 
all intermediate points: From Delavan. 
Wis.. over Wisconsin Highway 15 to Junc¬ 
tion U.S. Highway 12, thence over U.S. 
Highway 12 to Junction Wisconsin High¬ 
way 50. thence over Wisconsin Highway 
50 to junction Wisconsin Highway 67. 
thence over Wisconsin Highway 67 to 
Junction U.S. Highway 14. thence over 
US. Highway 14 to Junction Virginia 
Road, thence over Virginia Road to junc¬ 
tion Illinois Highway 31, thence over 
Illinois Highway 31 to junction Illinois 
Highway 62. thence over Illinois High¬ 
way 62 to Junction Barrington Road, 
thence over Barrington Road to 
junction UB. Highway 90, thence over 
UB Highway 90 to Junction Illinois 
Highway 194. and thence over Illinois 
Highway 194 to junction Illinois High¬ 
way 594, thence over Illinois Highway 
594 to the Chicago-O'Hare International 
Airport, located at or near Chicago, Ill., 
and return over the same route. 

Not*,—I f a bearing te deemed necessary, 
the applicant requests It be held at Lake 
Geneva. Wis 

No. MC 142153 <Sub-No. 3>, filed De¬ 
cember 9. 1976. Applicant: DANNERS 
INCORPORATED. 102 Bedford. Houston. 
Tex. 77012 Applicant's representative: 
John W. Carlisle. 4100 Oreenbriar. 
Suite 215, Houston, Tex. 77098. Au¬ 
thority sought to operate as a com¬ 
mon carrier, by motor vehicle, over ir¬ 
regular routes, transporting: <1» Passen¬ 
gers. restricted to ship's officers, crew 
members. Company personnel and rep¬ 
resentatives engaged in and responsible 
for the operation, maintenance, repair 
and safety of ocean going ships or ves¬ 
sels. and their baggage : and (2) detained 
persons, including sUwaways when mov¬ 
ing under guard or in custody of ap¬ 
plicant. and their baggage, (a) between 
Intercontinental Airport, located at 
Houston. Tex.. Gulfport-Biloxi Munici¬ 
pal Airport, located at Gulfport-Biloxl. 
Miss., Ryan Airport, located at Baton 
Rouge. La.. Greenville Municipal Airport, 
located at Greenville. Miss.. Rio Grande 
Valley Airport, located at Brownsville. 
Tex. MoLsant Airport, located at Me¬ 
tairie. La.. Corpus Christi International 
Airport, located at Corpus Christi. Tex.. 
Lake Charles Municipal Airport, lo¬ 
cated at Lake Charles, La.. Jefferson 
County Airport, located at Beaumont. 
Tex., and Scholes Field, located at Gal¬ 


veston. Tex. on the one hand. and. on 
the other, the Oulfports of Houston Nav¬ 
igation District. Baytown-LaPorte. Gal¬ 
veston. Corpus Christi. Port Lavaca. 
Orange. Brownsville, Port Arthur. Beau¬ 
mont. Freeport, Port Neches and Texas 
City. Tex.; Lake Charles. Baton Rouge 
and New* Orleans, La.: Biloxi. Gulfport. 
Pascagoula and Greenville, Miss.: and 
<b) between the Gulf ports of Houston 
Navigation District. Baytowm-LoPortc, 
Galveston. Corpus Christi, Port Lavaca, 
Orange, Brownsville, Port Arthur. Beau¬ 
mont, Freeport. Port Neches and Texas 
City. Tex.: Lake Charles. Baton Rouge 
and New Orleans, La.: Biloxi, Gulfport. 
Pascagoula and Greenville. Miss. 

Non.—If a hearing U deemed necessary, 
the applicant doe* not specify a location. 

Choker Applications 

No. MC 130427, filed December 13,1976. 
Applicant: WILUAM V. AND GRE¬ 
GORY S. KJTLEY. n Partnership, doing 
business as KITLEY BROTHERS EX¬ 
CURSIONS. PO. Box 14230. Opportu¬ 
nity. Wu&h. 99214. Applicant's represent¬ 
ative: George R. LaBissoniere, 1100 Nor¬ 
ton Building. 8eattle. Wash. 98104. Au¬ 
thority sought to engage In operation, in 
interstate or foreign commerce, as a 
broker at Opportunity and Spokane. 
Wash., to sell or offer to sell the trans¬ 
portation of passengers and their bag¬ 
gage. in round trip, sightseeing and 
pleasure tours, by motor, rail, water, and 
air carriers, beginning and ending at 
points in Spokane County. Wash., and 
extending to points In the United States, 
including Alaska and Hawaii 

Note.—I f a hearing Is deemed necessary, 
the applicant requests that it be held at Spo¬ 
kane, Wash. 

No. MC 130428, filed December 6. 1976. 
Applicant: FOUR SEASONS TRAVEL 
SERVICE. INC.. 845 North Clinton, De¬ 
fiance. Ohio 43512. Applicant's repre¬ 
sentative: A. Charles Tell, 100 East 
Broad Street. Columbus. Ohio 43215. Au¬ 
thority sought to engage in operation, in 
Interstate or foreign commerce, as a 
broker at Definance. Ohio, to sell or offer 
to sell the transportation of individual 
passengers and groups of passengers, 
and their baggage, in special and charter 
operations, in round-trip, all-expense 
tours, beginning and ending at points in 
Definance. Henry* Paulding. Putnam and 
Williams Counties. Ohio, and extending 
to points in the United States. Including 
Alaska and Hawaii. 

Non.—If a hrartug N deemed necessary, 
the applicant request* it be held at Defiance, 
Ohio 

No. MC 130429. filed December 14. 
1976. Applicant: CHARLES W. ALBERT¬ 
SON. Route 2. Box 141-E, Bculaville. 
N.C.. 28518. Applicant's representative; 
Charles W. Albertson (same address as 
applicant). Authority sought to engage 
in operation, in interstate or foreign 
commerce, as a broker at Bculaville. N.C.. 
to sell or offer to sell the transportation 
of passengers and their baggage in the 
same vehicle with passengers, by motor. 
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rail, water, and air carriers, beginning 
and ending at points in Duplin County. 
N.C., and extending to points in fee 
United States (except Alaska and 
Hawaii). 

Xcmc .—It h hearing H deemed newwary, 
the Applicant reque&U that It he held at 
either Raleigh or Charlotte. N.C. 

Finance Applications 

The following applications seek ap¬ 
proval to consolidate, purchase, merge, 
lease operating rights and properties, or 
acquire control through ownership of 
stock* of rail carriers or motor carriers 
pursuant to Sections 5(2) or 210atb> of 
the Interstate Commerce Act. 

An original and two copies of protests 
against the granting of the requested 
authority must be filed with the Com¬ 
mission by February 22. 1977. Such pro¬ 
test shall comply with Special Rules 240 
*c) or 240(d) of the Commission's Gen¬ 
eral Rules of Practice (49 CFR 1100.240) 
and shall include a concise statement of 
Protestant’s interest in the proceeding. A 
copy of the protest shall be served con¬ 
currently upon applicant’s representa¬ 
tive. or applicant. If no representative is 
named. 

No. MC-F-12938. (Amendment >. 
( Cooper-Jarrett, Inc.—purchase—Sherer 
Freight Lines, Inc.. Associated Trans¬ 
port, Inc., Thomas J. Cahill, trustee in 
bankruptcy). published in the August 20. 
1970, Federal Register. Prior notice 
•hould have included; “Service is au¬ 
thorized to and from all intermediate 
points.” 

No. MC-F-13050. ( Amendment» (J. B. 
Williams Express, Inc.—Purchase (por- 
t ion) —National Transportation Co.. 
d.b.&. National Transport 101, published 
in the December 23, 1976, Federal Regis¬ 
ter. Prior notice should exclude all au¬ 
thority except as follows: General com¬ 
modities, with exceptions as a common 
carrier over regular routes between New 
Freedom, Pa., and Junction U.8. High¬ 
ways l and 9 near Woodbridge, N.J., 
erving ail intermediate points in Penn¬ 
sylvania with restrictions; General com¬ 
modities with exceptions as common car¬ 
rier over regular routes serving the plant 
Hite of P. H. Glutfelter Company at 
Spring Grove, Pa., as an off-route points 
in connection with carrier’s otherwise 
authorized regular route operations be¬ 
tween New Freedom, Pa., and junction 
U.8. Highways 1 and 9 near Woodbridge, 
N\J. 

Alternate route operating convenience 
only; General commodities, except those 
of unusual value, those requiring special 
equipment, Classes A and B explosives, 
household goods as defined by the Com¬ 
mission. commodities in bulk, and those 
injurious or contaminating to other lad¬ 
ing, between Newark. N.J.. and Lancas¬ 
ter, Pa., in connection with carrier's 
presently authorized regular route op¬ 
erations between Lancaster, Pa., and 
Newark, N.J., over U S. Highway 30. X, 
and 9, serving no intermediate points: 
Prom Newark over U.S. Highway 22 to 
Allentown. Pa., thence over U.8. Highway 
-23 to Lancaster, and return over the 


same route, with restrictions; General 
commodities with exceptions as a com¬ 
mon carrier over irregular routes be¬ 
tween points in Middlesex. Somerset, and 
Union Counties, N.J., on the one hand, 
and. on the other. New York, N.Y., and 
points in Nassau, Orange, Westchester, 
Putnam. Dutchess, Rockland. Ulster. 
Sullivan, and Delaware Counties. N.Y., 
and those in Fairfield County. Conn., 
and Berks, Lehigh, and Northampton 
Counties. Pa., with restrictions: no serv¬ 
ice may be performed between points 
in Rockland County, N.Y., on the one 
hand, and, on the other, points in Fair- 
field. Hartford. Middlesex, and New Ha¬ 
ven Counties. Conn.: General commodi¬ 
ties with exceptions as a common carrier 
over Irregular routes between New York. 
N.Y., Philadelphia, Pa^ and Camden: 
N.J.. on the one hand, and, on the other, 
points in Union, Essex. Hudson, Bergen. 
Middlesex, Passaic, Mercer. Morris, and 
Somerset Counties, N.J., between New¬ 
ark. N.J., on the one hand. and. on the 
other, points in Middlesex County. N.J. 

No. MC-F-13065. Authority sought for 
purchase by Rio Grande Motor Way, Inc.. 
1400 West 52nd Avenue. Denver. Colo., 
60221, of a portion of the operating 
rights and property of Arrow Auto Line. 
Inc,. d.b.a. Arrow Auto Line. 3700 North 
First West, Price. Utah. 84501 and for 
acquisition by the Denver and Rio 
Grande Western Railroad Company. 1515 
Arapahoe Street. One Pork Central, P.O. 
Box 5482. Denver. Colo., 80217, of control 
of such rights through the purchase. Ap¬ 
plicants' attorney: John S. Walker. Jr„ 
P.O. Box 5482, Denver, Colo.. 80217, Op¬ 
erating rights sought to be transferred: 
General commodities, with exceptions as 
a common carrier over regular routes be¬ 
tween Price. Utah, and Sunnyside, Utah, 
service is authorized to and from all In¬ 
termediate points, and the off-route 
points of Columbia and Horse Canyon. 
Utah: between Price. Utah, and Molir- 
land. Utah, service is authorized to and 
from all intermediate points. Vendee is 
authorized to operate as a common car¬ 
rier in Utah and Colorado. Application 
has not been filed for temporary author¬ 
ity under section 210a<b). 

No. MC-F-13068. Authority sought for 
purchase by McVey Trucking, Inc., Rural 
Route 1. Oak wood. Ill. 61858, of the op¬ 
erating rights of Harry J. Patton and 
Carlos E. Brewer, a Partnership, d b.a. 
Patton Trucking Co.. Homer Ill. 61849. 
and for acquisition by Lloyd McVey and 
Nonna McVey. both of Oakwood. III., 
61858. of control of such rights through 
the purchase. Applicants' attorney: 
Clyde Meachum. 41 On The Mall. Dan¬ 
ville. HI., 61832. Operating rights sought 
to be transferred: Sand and Gravel as a 
common carrier over irregular routes 
from Vermillion and Warren Counties. 
Indiana to points in Champaign County. 
Hi; Grace! from points in Fountain 
and Parke Counties. Indiana, to points 
in Champaign County. HI: Tile and Clay 
Products from points in Morgan County, 
Indiana, to points in Champaign County, 
HI; Coal . from points in Clay County. 


Indiana, to points in Champaign County, 
Illinois: and Livestock, from points in 
Champaign and Vermilion Counties. Il¬ 
linois. to Indianapolis and Terre Haute, 
Indiana: Sand and Grace/, from points 
in Fountain and Warren Counties, In¬ 
diana. to points in Piatt and DcWiti 
Counties. Illinois; Building Brick . from 
Cayuga. Montezuma and Brazil. Indiana, 
to points in Champaign County, Ill ; 
Building Brick, from points in Jefferson 
County. Kentucky. Polk. Warren. Dallas 
and Wapello Counties. Iowa, Jackson. 
Greene, and Lake Counties. Indiana, and 
St. Louis County. Missouri, to points in 
Ford, Iroquois. Champaign, Vermilion, 
Piatt, Douglas. Edgar. DeWitt and Mc¬ 
Lean Counties, Ill. Vendee is authorized 
to operate as a contract carrier in Il¬ 
linois, Indiana. Iowa. Wisconsin. Ohio. 
Kentucky. Tennessee. Michigan, Mis¬ 
souri, Minnesota. Florida, New York and 
Texas and as a common carrier in Illi¬ 
nois. Indiana. Wisconsin. Ohio. Michi¬ 
gan. Minnesota. Iowa. Kentucky. Mis¬ 
souri. Tennessee, Florida. New York, and 
Texas. Application has been filed for 
temporary authority under Section 210a 
<b>. 

No. MC-F-13071. Authority sought for 
purchase by Gateway Transportation 
Co. Inc.. 455 Park Plaza Drive, La Crosse, 
Wise.. 54601. of a portion of the operat¬ 
ing rights of Roadway Express. Inc.. 1077 
George Boulevard, P.O. Box 471, Akron, 
Ohio. 44309. and for acquisition by estate 
of W. Leo Murphy. Eugene W. Murphy. 
John A. Murphy, and Michael P. Murphy. 
1st Wisconsin Trust Co., Milwaukee. 
Wis., 300 Ocean Blvd., Palm Beach, 
Fla.. 455 Park Plaza Dr., La Crosse. Wise . 
and 10301 8. Harlem Avenue, Chicago. 
III.. 60415 respectively, of control of such 
rights through the purchase. Applicants’ 
attorneys: William O’Neill Turney. Suite 
1010. 7101 Wisconsin Avenue. Washing¬ 
ton. D.C.. 20014 and F. Neil Aschemeyer. 
Vice President-Law and General Coun¬ 
sel. 455 Park Plaza Drive, La Crosse. 
Wise., 54601. Operating rights sought to 
be transferred: General commodities, 
with exception as a common carrier over 
regular routes between Buffalo, N.Y., and 
Syracuse, N.Y.. serving the intermediate 
point of Rochester. N Y.; serving the in¬ 
termediate point of Albany, N.Y., in con¬ 
nection with carrier s regular route oper¬ 
ations presently authorized between 
Cleveland, Ohio, and New York, N.Y.. 
serving all intermediate points in Ohio 
and those between Peekskill and New 
York, N.Y.; between Junction UB. High¬ 
ways 62 and 20 at or near Big Tree. N.Y. 
and Crittenden. N.Y.. serving all inter¬ 
mediate points; between Buffalo. N.Y., 
and Syracuse, N.Y., serving all interme¬ 
diate points: between New York points, 
serving all intermediate points, as fol¬ 
lows: from junction U.S. Highway 20 
and New York Highway 78 at or near 
Dopew, N.Y.. over New York Highway 78 
to Lock port, and return over the same 
route. From Buffalo over New York High¬ 
way 263 to Millcrsport, and return over 
the same route. From Buffalo over New 
York Highway 384 to Niagara Falls, and 
return over the same route. From Buffalo 
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over U S Highway 62 to Niagara Palls, 
and return over the same route. 

From Le Roy over New York Highway 
10 to Bergen, and return over the same 
From Rochester over U.S. Highway 15 
to East Avon, and return over the same 
route Prom Rochester over New York 
Highway 31 (formerly portion New York 
Highway 2) to Junction New York High¬ 
way 96 t formerly portion New York 
Highway 2), thence over New York 
Highway 96 to Waterloo, and return over 
the sjuno route. From Rochester over 
New York Highway 3IP (formerly por¬ 
tions New York Highways 33 and 33B» 
to Pairport. N.Y., thence over New York 
Highway 250 to Junction New York High¬ 
way 96 < formerly New York Highway 2>. 
and return over the same route. From 
Manchester over New York Highway 21 
to Canandaigua, N.Y., thence over New’ 
York Highway 332 to Junction New York 
Highway 96 (formerly New York High¬ 
way 2». and return over the same route. 
Prom Ly ons over New York Highway 14 
to Geneva, N.Y., thence over New York 
Highway 96A (formerly New York High¬ 
way 2A' to Ovid. N.Y., thence over New 
York Highway 96 (formerly New York 
Highway 2) to Interlaken, and return 
over the same route. From Port Byron 
over New’ York Highway 38 to Auburn. 
N Y., thence over New York Highway 5 
to junction New York Highway 31B. and 
return over tlie same route. Prom Syra¬ 
cuse over New York Highway 57 to Os¬ 
wego < also from Syracuse over New York 
Highway 48 to Oswego > and return over 
the same route. From Syracuse over New 
York Highway 5 to Junction New York 
Highway 365, thence over New York 
Highway 365 to Rome (also from Syra¬ 
cuse over New York Highway 48 to Os¬ 
wego* and return over the same routes 
From Syracuse over New York Highway 
5 to Junction New York Highway 365, 
thence over New York Highway 365 to 
Rome < also from Syracuse over New 
York Highway 298 to junction New’ York 
Highway 31. thence over New York High¬ 
way 31 to Junction New York Highway 
365. thence over New York Highway 365 
to Rome). and return over the same 
routes. 

Between Niagara Palls, N.Y., and 
Rochester, N.Y., serving the intermediate 
point of Lockport, N.Y.: from Niagara 
Palls over New* York Highway 31 to 
Rochester, and return over the same 
route Between Albany and Syracuse, 

N.Y., serving all intermediate points in¬ 
cluding off-route points within ten miles 
of the described routes, and those within 
ten rniies of Syracuse, except points on 
New* York Highway 5 west of Syracuse: 
From Albany over US. Highway 20 via 
Caxcnovla. N.Y., to junction New York 
Highway 92. thence over New York High¬ 
way 92 to Syracuse, and return over the 
same route. From Albany over New York 
Highway 5 via Vernon. N.Y., to Syracuse, 
and return over the same route. From 
Vernon over New York Highway 234 to 
Junction New York Highway 31, thence 
over New York Highway 31 to Cicero, 
N.Y., thence U.8. Highway 11 to Syra¬ 
cuse, and return over the same route. 
Vendee Is authorized to operate as a 


common carrier In Alabama* Arkansas. 
Connecticut. Delaware, the District of 
Columbia, Florida, Georgia, Illinois, In¬ 
diana. Iowa. Kansas, Kentucky, Loui¬ 
siana, Maine, Maryland. Massachusetts, 
Michigan, Minnesota, Mississippi. Mis¬ 
souri, Nebraska. New* Hampshire, New 
Jersey, New* York. North Carolina. Ohio. 
Oklahoma, Pennsylvania. Rhode Island. v 
South Carolina, Tennessee. Texas. Vir¬ 
ginia. West Virginia, and Wisconsin. Ap¬ 
plication has not been filed for temporary 
authority under section 2l0a<b). 

No. MC-F-13074. Authority sought for 
purchase by K. G. Mooi*e. Inc.. 16 Prog¬ 
ress Avenue. Nashua, NJH.. 03060. of the 
operating rights of Forest City Express 
Company, Brewery Street, P.O. Box 2572, 
Waterbury. Conn., 06720. and for acquisi¬ 
tion by Robert F. Anderson. Jr„ and 
Walter Anderson, both of 16 Progress 
Ave.. Nashua. N.H.. and James J. An¬ 
derson. of 583 Main St., Walpole, Mass., 
of control of such rights through the 
purchase. Applicants’ attorneys: Robert 

O. Parks. 189 Neholden St., Needham, 
Mass., 02192 and Thomas W. Murrett, 
342 N. Main St.. W. Hartford. Conn., 
06117. Operating rights sought to be 
transferred: Under a certificate of reg¬ 
istration In Docket No. MC-15405 «Sub- 
No. 2>. General commodities, as a com¬ 
mon carrier boween all points in the 
State of Connecticut, over irregular 
routes and over described regular routes. 
Vendee is authorized to operate as a com¬ 
mon carrier in Maine, New Hampshire, 
Vermont, Massachusetts, Rhode Island. 
Connecticut, New* York, and New Jersey. 
Application lias been filed for temporary 
authority under section 219a(b)« 

Nott — MC-22088 (8ub-No. 10) is a directly 
related matter. 

No. MC F-13079. Authority sought for 
purchase by Matson Truck Lines. Inc., 

P. O. Box 328, 1407 St. John Avenue, Al¬ 
bert Lea, Minn., 56007, of a portion of 
the operating rights of Johnsrud Trans¬ 
port. Inc.. Highway 9 West. P.O. Box 
447, Cresco, Iowa, 52136, of control of 
such lights through the purchase. Appli¬ 
cants' attorneys: Vol M. Higgins, 1000 
First National Bank Building, Minne¬ 
apolis, Minn.. 55402 and Patrick E. 
Quinn. P.O, Box 82028. Lincoln. Neb., 
68051. Operating rights sought to be 
transferred: Steel sheets . steel coils, and 
steel blanks . as a common carrier over 
Irregular routes from Chicago, HI.; and 
Milwaukee. Wis.. to the facilities of 
Donaldson Company. Inc., at Cresco and 
Oelwcin, Iowa: butter and cheese, except 
in bulk, from Cresco. Decorah, and 
Schley, Iowa, to points in Minnesota 
(except those In the Minneapolis-St 
Paul commercial /x>nc as defined by the 
Commission) and Sioux Palls. S. Dak., 
with restrictions. Vendee is authorized 
to operate as a common carrier In all 
the States in the United States including 
Alaska, 'excluding Hawaii*. Application 
has been filed for temporary authority 
under section 210a(b>. 

Water Carrier Application 

Docket No. W-101 (Exemption Section 
303(g) (2) >. Authority sought for cancel¬ 


lation of the above-noted exemption in 
the name of Raymond International. 
Inc.. P.O. Box 22718, Houston. Tex. 77027. 
and reissuance of same to Hoffman Inter¬ 
national Inc (formerly Hoffman Rigging 
& Crane Service, Inc.), a motor carrier, 
560 Cortland St.. Belleville, N.J., 07109, 
controlled by Hary L. Hoffman, Jr., also 
of Belleville, N.J.. 07109. Applicant's 
attorney: Morton E. Kiel. 5 World Trade 
Center, Suite 6193. New York. N.Y.. 10048 
Exemption sought to be cancelled and 
reissued: Transportation, in interstate or 
foreign commerce, as a water contract 
carrier <1) by derricks and/or barges and 
tugs from and to ports on the Atlantic 
and Gulf coasts of heavy or bulky articles 
such as tanks, boilers, airplanes, crack¬ 
ing chambers, moclilnery and similar 
pieces of freight, and (2) by towing ves¬ 
sels and derrick lighters of contractors* 
equipment and materials, consisting of 
steam shovels, pile driving rigs, trucks, 
bulldozers, ditching machines, caterpillar 
cranes, compressors, dredges, derrick 
lighters, and other miscellaneous heavy 
and bulky materials used in construction 
work between construction sites, along 
the Atlantic coast, on Long Island. N.Y . 
and along Long Island Sound. Block 
Island Sound, and their tributary water¬ 
ways, Narrangansett Bay, Providence 
River, and in the area defined in the 
order of March 26, 1941, in Ex Parte No. 
140. Determination of the Limits of New 
York Harbor and Harbors Contiguous 
Thereto . 

Norx (1): This transaction Is related to 
the purchase transaction previously de¬ 
scribed on November 8. 1972 In the Pedcrul 
Register at No. MC-11701 wherein Hodman 
International. Inc. (formerly Hodman Rig¬ 
ging Ac Crane Service. Inp.). a motor carrier, 
proposed to purchase the certificated water 
carrier operating rights and certain other 
property of Raymond International Inc Au¬ 
thority to acquire the aald certificated right* 
and property was granted by order of tbe 
Commission. Division 3, acting as an Appel¬ 
late Division, served November 0. 1973. 

Notx (2): To facilitate processing of this 
proceeding, copies of aU protest* should be 
served upon applicants and their representa¬ 
tives. 

Note (3): (a) The transaction proposed 
In No. W-101 will be processed under the 
modified procedure. Applicants have been 
directed to file opening verified statements 
in support of the application within 30 days 
or lew of the date of this notice. Protestants 
must file their verified statement* In opposi¬ 
tion to the application within 80 days or 
less of the date of t.ht*i notice. Applicant* 
must file verified statements In reply within 
65 day* or le<et of the date of ihW notice. 

(b) All protesting parties as- well as appli¬ 
cant* must comply with applicable provi¬ 
sions of section 1100.45(b), 1100.46(b). and 
1100 47-1100.54. inclusive of tho Commis¬ 
sion’s General Rules of Practice, relating to 
modified procedure, except that the original 
and one copy of any statement made pursu¬ 
ant to section 110051 shall be filed with the 
Commit ion, 

(o) Copies of any verified statements in 
opposition must be served upon applicants 
and their representative, and a copy of each 
statement filed with the Commission shall 
so certify. Similarly, applicants have been 
directed to serve copies or their verified 
statements upon p rotes tan ta. 

(d) Except for good cause shown, pre¬ 
liminary motions and request* for crose- 
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examination of wltncweft or for other relief 
will not be acted upon prior to the date on 
or before which all verified stntcmenU are 
required to be filed. 

ABANDONMENT APPLICATIONS 

Notice Is hereby given pursuant to sec¬ 
tion latfiHA) of the Interstate Com¬ 
merce Act that orders have been entered 
In the following abandonment applica¬ 
tions which are Administratively Anal 
and which found that subject to condi¬ 
tions the present and future public con¬ 
venience and necessity permit abandon¬ 
ment. 

A Certificate of Abandonment will be 
issued to the applicant carriers 30 days 
after this Federal Register publication 
unless the instructions set forth in the 
notices are followed. 

(Docket No All- 1 (8ub-No 7) | 

Chicago and North Western Trans¬ 
portation Company—Abandonment 

Between Stan wood and TTpton. 

Iowa 

FINDINGS 

Notice is hereby given pursuant to Sec¬ 
tion la(6>(ft> of the Interstate Com¬ 
merce Act 149 U.8.C. Ia(6Xa)) that by 
an order entered on October 2ft. 1976, a 
finding, which is administratively final, 
was made by ihe Commission, Division 3. 
stating that, subject to the conditions for 
the protection of railway employees pre¬ 
scribed by the Commission in Chicago. 
B . <ft Q. R . Co., Abandonment , 257 I.C.C 
700, the present and future public con¬ 
venience and necessity permit the aban¬ 
donment by the Chicago and North 
Western Transportation Company of Us 
branch line beginning at milepost 0.34 at 
6tanwood, Iowa, and extending in a 
southerly direction to the end of the line 
at milepost 9.14 at Tipton, Iowa, a dis¬ 
tance of approximately 8.2 miles, all in 
Cedar County. Iowa. A certificate of 
abandonment will be issued to the Chi¬ 
cago and North Western Transportation 
Company based on the above-described 
finding of abandonment, 30 days after 
publication of this notice, unless within 
30 days from the date of publication, the 
Commission further finds that: 

<1> A financially responsible person 
'including a government entityi has of¬ 
fered financial assistance (In the form of 
a rail service continuation payment) to 
enable the rail service Involved to be con¬ 
tinued: and 

<2) It is likely that such proffered as¬ 
sistance would: 

<a> Cover the difference between the 
revenues which ore attributable to such 
line of railroad and the avoidable cost of 
providing rail freight service on such 
line, together with a reasonable return 
on the value of such line, or 

<b) Cover the acquisition cost of all 
or any portion of such line of railroad. 

If the Commission so finds, the Issu¬ 
ance of a certficutc of abandonment will 
be postponed for such reasonable time, 
not to exceed 6 months, as is necessary 
to enable such person or entity to enter 
into a binding agreement, with the car¬ 
rier seeking such abandonment, to pro¬ 


vide such assistance or to purchase such 
line and to provide for the continued 
operation of rail services over such line. 
Upon notification to the Commission of 
the execution of such as assistance or 
acquisition and operating agreement, the 
Commission shall postpone the issuance 
o! such a certificate for such period of 
time as such an agreement (including 
any extensions or modifications) is in 
effect. Information and procedures re¬ 
garding the financial assistance for con¬ 
tinued rail service or the acquisition of 
the involved rail line are contained in 
the Notice of the Commission entitled 
“Procedures for Pending Rail Abandon¬ 
ment Cases*’ published in the Pederai. 
Register on March 31. 1976. at 41 FR 
13691. All Interested persons are advised 
to follow the instructions contained 
therein as well as the instructions con¬ 
tained in the above-referenced order 
|Docket No. AB-2 (Sub-No. 6) | 

Louisville and Nashville Railroad Com¬ 
pany Abandonment Between Coles- 
buro and Hohenwald, in Djckson, 
Hickman and Lewis Oommxs, Ten¬ 
nessee 

findings 

Notice is hereby given pursuant to 
Section la<6Mai of the Interstate Com¬ 
merce Act (49 U S C. la(6Ha>) that by 
nn order entered on May 17, 1976. and 
the decision and order of the Commis¬ 
sion, Division 3. served November 29, 
1976. which affirmed and adopted the 
initial decision of the Administrative Law 
Judge entered on May 17. 1976. a finding, 
which is administratively final, was made 
stating that, subject to the conditions for 
the protection of railway employees pre¬ 
scribed by the Commlslson in Chicago. 
B. dr Q. R. Co.. Abandonment . 257 I.C.C. 
790, and for public use as set forth in said 
order, the present and future public con¬ 
venience and necessity permit the aban¬ 
donment by the Louisville and Nashville 
Railroad Company of the line of railroad 
which turns out of the Louisville and 
Nashville’s main line at Colcsburg. Dick¬ 
son County, Tennessee, and extends from 
milepost 2 to just south of milepost 52 
near Hohenwald. Lewis County, Tennes¬ 
see. a distance of about 50.5 miles. A 
certificate of abandonment will be issued 
to the Louisville and Nashville Railroad 
Company based on the above-described 
finding of abandonment, 30 days after 
publication of this notice, unless within 
30 days from the date of publication, the 
Commission further finds that: 

(1) A financially responsible person 
(including a government entity) has of¬ 
fered financial assistance tin the form of 
a rail service continuation payment) to 
enable the rail service involved to be 
continued: and 

(2) It Is likely that such proffered as¬ 
sistance would: 

(a) Cover the difference between the 
revenues which are attributable to such 
line of railroad and the avoidable cost of 
providing rail freight service on such line, 
together with a reasonable return on the 
value of such line, or 

(b) Cover the acquisition cost of all 
or any portion of such line of railroad 


If the Commission so findr. the Issu¬ 
ance of a certificate of abandonment will 
be postponed for such reasonable time 
not to exceed 6 months, as lx necessary to 
enable such person or entity to enter into 
a binding agreement, with the carrier 
seeking such abandonment, to provide 
such assistance or to purchase such line 
and to provide for the continued opera¬ 
tion of rail services over such line. Upon 
notification to the Commission of the ex¬ 
ecution of such an assistance or acquisi¬ 
tion and operating agreement, the Com¬ 
mission shall postpone the issuance of 
AUrh a certificate for such period of time 
as such an agreement (Including any ex¬ 
tensions or modifications) Is in effect. In¬ 
formation and procedures regarding the 
financial assistance for continued rail 
service or the acquisition of the involved 
rail line are contained in the Notice of 
the Commission entitled 44 Procedures for 
Pending Rail Abandonment Cases” pub¬ 
lished In the Federal Register on March 
31. 1976, at 41 FR 13691. All interested 
persons are advised to follow the instruc¬ 
tions contained therein as well as the in¬ 
structions contained in the above-refer¬ 
enced order. 

IDockrt No AR-2 <Sub-No 0)) 

Louisville and Nashville Railroad Com¬ 
pany Abandonment Between Frjends- 

ville and Greenback, in Blount and 

Ivoudon Counties. Tennessee 

findings 

Notice is hereby given pursuant to 
Section la<6)(a) of the Interstate Com¬ 
merce Act (49 UJ3.C. la<6Ma>> that by 
an order entered on November 15. 1976. a 
finding, which is administratively final, 
was made by the Commission, Review 
Board Number 5, stating that, subject 
to the conditions for the protection of 
railway employees prescribed by the 
Commission in Chicago. B & Q. R Co.. 
Abandonment. 257 I.C.C. 700. the present 
and future public convenience and nec¬ 
essity permit the abandonment by the 
Louisville and Nashville Railroad Com¬ 
pany of the Une of railroad extending 
from railroad milepost KT290 neai 
Friendsville, Tennessee, in a south south¬ 
westerly direction to milepost KT304.5 
near Greenback. Tennessee, a distance 
of 8.5 miles, in Blount and Loudon Coun¬ 
ties. Tennessee. A certificate of abandon¬ 
ment will be issued to the Louisville and 
Nashville Railroad Company based on 
the above-described finding of abandon¬ 
ment. 30 days after publication of this 
notice, unless within 30 days from the 
date of publication, the Commission 
further finds that: 

til A financially responsible person 
(including a government entity) has of¬ 
fered financial assistance (in the form of 
a rail service continuation payment) to 
enable the rail service Involved to be 
continued; and 

(2) It Is likely that such proffered 
assistance would: 

'a) Cover the difference between the 
revenues which ore attributable to such 
line of railroad and the avoidable cost of 
providing rail freight service on such 
line, together with a reasonable return 
on the value of such line, or 
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(b * Cover the acquisition cost of all 
or any portion of such line of railroad. 

If the Commission so finds, the issu¬ 
ance of a certificate of abandonment will 
be postponed for such reasonable time, 
not to exceed 6 months, as is necessary 
to enable such person or entity to enter 
into a binding agreement, with the car¬ 
rier seeking such abandonment, to pro¬ 
vide such assistance or to purchase 
such line and to provide for the con¬ 
tinued operation of rail services over 
such line. Upon notification to the Com¬ 
mission of the execution of such an as¬ 
sistance or acquisition and operating 
agreement, the Commission shall post¬ 
pone the issuance of such a certificate 
for such period of time as such an agree¬ 
ment < including any extensions or modi¬ 
fications > is in effect. Information and 
procedures regarding the financial assis¬ 
tance for continued rail service or the 
acquisition of the involved rail line are 
contained in the Notice of the Commis¬ 
sion entitled "‘Procedures for Pending 
Rail Abandonment Cases*’ published in 
the Federal Register on March 31. 1976. 
at 41 PR 13691. All interested persons are 
advised to follow the Instructions con¬ 
tained therein as well as tlve instructions 
contained In the above-referenced order 
(Docket No AB 18 (Sub-No 23) | 

Chesapeake and Ohio Railway Company 

Abandonment Between Forest and 

McVey in Raleigh County. West 

Virginia 

findings 

Notice U hereby given pursuant to 
Section la<6* <a) of the Interstate Com¬ 
merce Act <49 UAC. la<6> (a>> that by 
an order entered on November 16. 1976. 
a finding, which is administratively final, 
was made by the Commission. Commis¬ 
sioner Brown, stating that, subject to the 
conditions for the protection of railway 
employees prescribed by the Commission 
in Chicago. B. dc Q. H. Co .. Abandon¬ 
ment. 257 I.C.C. 700. the present and fu¬ 
ture public convenience and necessity 
permit the abandonment by the Chesa- 
jieake and Ohio Railway Company of a 
portion of its Raleigh and Southwestern 
Subdivision from Valuation Station 
280+80.5 at or near Forest to Valuation 
Station 328+55 at end of line at or near 
McVey. a distance of approximately 0.90 
mile, all in Raleigh County. West Vir¬ 
ginia A certificate of abandonment will 
be Issued to the Chesapeake and Ohio 
Railway Company baaed on the above- 
described finding of abandonment. 30 
days after publication of this notice, un¬ 
less within 30 days from the date of pub¬ 
lication. the Commission further finds 
that; 

1 1 > A financially responsible person 
(including a government entity > lias of¬ 
fered financial assistance <in the form 
of a rail service continuation payment' 
to enable the rail service Involved to be 
continued: and 

<2> It is likely that such proffered as¬ 
sistance would: 

(a) Cover the difference between the 
revenues which are attributable to such 
line of railroad and the avoidable cost of 


providing rail freight service on such 
line, together with a reasonable return 
on the value of such line, or 

(b> Cover the acquisition co6l of ail 
or any portion of such line of railroad 

If the Commission so finds, the Issu¬ 
ance of a certificate of abandonment will 
be postponed for such reasonable time, 
not to exceed 6 months, as Is necessary 
to enable such person or entity to enter 
Into a binding agreement, with the car¬ 
rier seeking such abandonment, to pro¬ 
vide such assistance or to purchase such 
line and to provide for the continued 
operation of rail services over such line 
Upon notification to the Commission of 
the execution of such an assistance or 
acquisition and operating agreement, the 
Commission shall postpone the issuance 
of such a certificate for such period of 
time ms such an agreement ‘including 
any exteasions or modifications) is in 
effect. Information and procedures re¬ 
garding the financial assistance for con¬ 
tinued rail service or the acquisition of 
the involved rail line are contained m 
the Notice of the Commission entitled 
“Procedures for Pending Rail Abandon¬ 
ment Cases*’ published in the Federal 
Register on March 31. 1976. at 41 FR 
13691. All interested persons arc advised 
to follow the instructions contained 
therein as well as the instructions con¬ 
tained in the above-referenced order 

| Docket No AB 42 (Sub-No 1 ) | 

Aroostook Valley Railroad Company— 

Abandonment Between Carson Siding 

and Sweden StDiNG. In Aroostook 

County. Maine 

findings 

Notice Is hereby given pursuant to Sec¬ 
tion la(6><a> of the Interstate Com¬ 
merce Act (49 U8.C. la<6Ha>) that by 
an order entered on November 15. 1976. 
a finding, which is administratively final. 
wtls made by the Commission. Review 
Board Number 5, stating that, subject to 
the conditions for the protection of rail¬ 
way employees prescribed by the Com¬ 
mission in Chicago, B dr Q. R. Co.. Aban¬ 
donment. 257 I.C.C. 700. and for public 
use as set forth in said order, the present 
and future public convenience and 
necessity permit the abandonment by the 
Aroostook Valley Railroad Company of 
the line of railroad extending from mile¬ 
post 15.9 near Carson Siding. Maine, in 
a northerly direction to the end of line 
at Sweden Siding. Maine, a distance of 
approximately 7.2 miles. A certificate of 
abandonment will be issued to the Aroo¬ 
stook Valley Railroad Company based on 
the above-described finding of abandon¬ 
ment. 30 days after publication of this 
notice, unless within 30 days from the 
date of publication, the Commission fur¬ 
ther finds that: 

«1) A financially responsible person 
(including a government entity) lias of¬ 
fered financial assistance <tn the form of 
a rail service continuation payment) to 
enable the rail service involved to be con¬ 
tinued: and 

*2) It is likely that such proffered as¬ 
sistance would: 


<a» Cover the difference between the 
revenues which are attributable to such 
line of railroad and the avoidable cost 
of providing roil freight service on such 
Une. together with a reasonable return 
on the value of such line, or 

<b* Cover the acquisition cost of all 
or any portion of such line of railroad 

If the Commission so finds, the issu¬ 
ance of a certificate of abandonment will 
be jxxrtponed for such reasonable time, 
not to exceed 6 months, as is necessary to 
enable such person or entity to enter into 
a binding agreement, with the carrier 
seeking such abandonment, to provide 
such assistance or to purchase such line 
and to provJde for the continued opera¬ 
tion of rail services over such line. Upon 
notification to the Commission of the 
execution of such an assistance or acqui¬ 
sition and operating agreement, the 
Commission shall postpone the Issuance 
of such a certificate for such period of 
time as such an agreement ‘including 
any extensions or modifications) is In 
effect. Information and procedures re¬ 
garding the financial assistance for con¬ 
tinued rail service or the acquisition of 
the involved rail line are contained in 
the Notice of the Commission entitled 
“Procedures for Pending Rail Abandon¬ 
ment Cases’ published in the Federal 
Register on March 31. 1^76. at 41 FR 
13691. All Interested persons are advised 
to follow the Instructions contained 
therein os well as the instructions con¬ 
tained in the above-referenced order. 

Oterating Rights Application^) Di¬ 
rectly Related to Finance Proceed¬ 
ings 

The following operating rights appli¬ 
cation* s) are filed in connection with 
pending finance applications under Sec¬ 
tion 5<2> of tiie Interstate Commerce 
Act. or seek tacking and/or gateway 
elimination in connection with transfer 
applications under Section 212'b> oi 
the Interstate Commerce Act. 

An original and two copies of protests 
to the granting of the authorities must 
be filed with the Commission by Febru¬ 
ary 22. 1977. Such protests shall com¬ 
ply with Special Rule 247<d» of the 
Commission’s General Rules of Practice 
(49 CFR 1100.247) and Include a con¬ 
cise statement of protestant* interest 
in the proceeding and copies of its con¬ 
flicting authorities. Verified statements 
In opposition should not be tendered at 
tills time. A copy of the protest shall be 
served concurrently upon applicants 
representative, or applicant if no repre¬ 
sentative is named. 

Each applicant states that there will 
be no significant effect on the quality of 
the human environment resulting from 
approval of Its application. 

No. MC 60430 < Sub-No. 23 *. filed De¬ 
cember 9. 1976. Applicant: FRIEDMAN'S 
EXPRESS. INC.. P.O. Box 480. Wilkes 
Bane < Dor ranee). Pa. 18703. Applicant’H 
representative: George A. Olsen. 69 Ton- 
nele Ave.. Jersey City, N.J. 07306. Author¬ 
ity sought to operate as a common car¬ 
rier, by motor vehicle, over irregular 
routes, transporting: <1* GeneraI com- 
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modities < except household goods as de¬ 
fined by the Commission, commodities in 
bulk, those of unusual value. Classes A 
and B explosives, and those requiring spe¬ 
cial equipment), from points in Schuyl¬ 
kill County, Pa . to Rending. Pa., re¬ 
stricted against the transportation of 
shipments destined to Reading. Pa.; and 
i2> general commodities (except Classes 
A and B explosives, commodities in bulk, 
and those requiring special equipment), 
<a) between Orwigsburg, Pa., on the one 
hand, and. on the other. Landingville. 
Adomsdole. and Auburn. Pa . and points 
in Pennsylvania within 10 miles of 
Orwigsburg; and (b) between Landing¬ 
ville. Pa., on the one hand. and. on the 
other, points within 10 miles of Orwigs¬ 
burg; and (3) between Schuylkill Haven. 
Pa., and Orwigsburg. Pa. 

Norra—The purpose of this Ming ta to 
eliminate the gateway of Schuylkill Haven. 
Pa. and to indicate applicant's intent to tack 
at that point to provide a through sen*Ice to 
Reading, Pa. Tlila mutter Ls directly related 
to a Section 5(2) finance proceeding In MC- 
P-13066, published in the Ptovoal fUcurrx 
Issue of December 29. 1976. If a hearing is 
deemed necessary, the applicant request* It 
he held at Wilke* Barre. or Harrisburg, Pa. 

No. MC 66060 <6ub-No. 24). Hied Dc 
comber 10. 1976. Applicant: RUSSELL 
TRANSFER, INCORPORATED. 444 
Glenmorc Drive. Salon, Va. 24153. Appli¬ 
cant's representative Daniel B. Johnson. 
Suite 1123 Munsey Bldg.. 1329 E 8t.. 
N.W.. Washington. DC. 20004. Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Malt beverages in truck- 
load lots . empty malt beverage contain¬ 
ers, farm products, farm machinery, 
such bulk commodities as sand, gravel, 
cool, and coke, and building construc¬ 
tion. mining and road machinery ma¬ 
terials. and equipment , between points 
in Meigs. Gallia and Lawrence Counties. 
Ohio, and Wayne, Cabell. Mason, Jack- 
son, Putnam, and Kanawha Counties, 
W. Va.. on tile one hand. and. on the 
other, points In Ohio. West Virginia, and 
those points in that part of Kentucky 
east of a line beginning at Covington. 
Ky.. and extending along U.8. Highway 
25 to Lexington, Ky„ thence along U.S. 
Highway 27 to the Ken t uc ky -Tennessee 
State line. Including points on the indi¬ 
cated portions of the Highway specified. 

Not*. —The purpose of this application hi 
to tack applicant’^ lead Certificate In No. 
MC 68860 and It* Sub-No. 7 with the author¬ 
ity sought above, at Charleston, W. Va., and 
concurrently eliminate the gateway there, eo 
aa to provide a through service of the com¬ 
modities requested above between South 
Carolina, on the one hand, and. on the other. 


the above described radial territory. Thin Is a 
matter directly related to a Section 6(2) 
finance proceeding In MC-F-13054 published 
In the Pcduial Recistks Issue of December 23. 
1970. If a hearing is deemed necessary, the 
applicant requeat* it be held at either 
Roanoke, Va.: Charleston. W. Va-: or Wash¬ 
ington. D.C. 

No. MC 120679 (8ub-No. 2>. filed 
December 7, 1976, Applicant: JOHN A. 
JUNGERMANN * SON. INC. 215 West 
Hoffman Ave., P.O. Box 428. Linden¬ 
hurst. N.Y. 11757. Applicant's represent¬ 
ative: Martin Werner, 2 West 45 Street, 
New York, N.Y. 10036. Authority sought 
to operate as a common carrier, by mo¬ 
tor vehicle, over irregular routes, trans¬ 
porting: <1» General commodities lex- 
cep t those of unusual value, clasm A 
and B explosives, household goods as de¬ 
fined by the Commission, commodities in 
bulk, and those requiring special equip¬ 
ment), ca> between New York City, N.Y., 
on the one h;»nd. and, on the other, 
points in Nassau and Suffolk Counties, 
N.Y.; and <b) between points in Nassau 
and Suffolk Counties, N.Y. The purpose 
of this filing is to convert applicant’s 
Certificate of Registration to a Certifi¬ 
cate of Public Convenience and Neces¬ 
sity; (21 General commodities (except 
those of unusual value, classes A and B 
explosives, household goods as defined 
by the Commission, commodities in bulk, 
and those requiring special equipment), 
between points in Nassau and Suffolk 
Counties. N.Y., on the one hand. and. 
on the other, points in Passaic. Bergen. 
Essex, Union and Hudson Counties. N.J. 
The purpose of this filing is to indicate 
applicant's intent to tack at and elim¬ 
inate the gateway of New York City. 
N.Y. to provide a through service to Pas¬ 
saic, Bergen. Essex. Union and Hudson 
Counties. N.J. 

None.—This In a matter directly related Vo 
a Section 6(2) financo proceeding In MO¬ 
P-13058 published In the Kronur Tlxaumn 
Issue of January 6. 1977. IX a hearing Lr. 
deemed neera-ary, the applicant request* it 
toe held at New York. N.Y. 

No. MC 142761, filed November 8, 1976. 
Applicant: HEMMINGS MOVING L 
STORAGE CO . INC., P.O. Box 96, 
Chester, NJ. 07930. Applicant’s rep¬ 
resentative: Edward P. Bowes. P.O. Box 
1409. 167 Fairfield Road, Fairfield, N J. 
07006. Authority sought to operate as a 
common carrier, by motor vehicle, over 
Irregular routes, transporting: Household 
goods , as defined by the Commission, <1) 
between points in Virginia and West Vir¬ 
ginia. on the one hand, and. on the other, 
points in Connecticut. Massachusetts. 
New Hampshire. Rhode Island, Vermont, 
and points in New York on and east of 


Interstate Highway 81; and (2) between 
points in Michigan. Ohio and Pennsyl¬ 
vania, on the one hand, and, on the other, 
points In Connecticut, Massachusetts, 
New Hampshire, Rhode Island and 
Vermont. 

Not*.—T he purpose of thin filing la to 
eliminate tbe gateway of Washington. N.J . 
and points within 25 mile* thereof This mat¬ 
ter to related to a Section 212(b) transfer 
proceeding In MC-FC-76807, published In tbe 
Pknxjut. Rcounm Issue of January 6. 1977 
Common control may be Involved. IX a hear¬ 
ing is deemed necessary, tbe applicant does 
not specify a location. 

Motor Carrier Alternate Route 
Deviations 

The following letter-notices to operate 
over deviation routes for operating con¬ 
venience only have been filed with the 
Commission under the Deviation Rules— 
Motor Carrier of Property (49 CFR 
1042.4(c) (11)>. 

Protests against the use of any pro¬ 
posed deviation route herein described 
may be filed with the Commission in the 
manner and form provided in such rules 
at any time, but will not operate to stay 
commencement of the proposed opera¬ 
tions unless filed by February 22, 1977 

Each applicant states that there will 
be no significant effect on the quality of 
the human environment resulting from 
approval of its request. 

Motor Carriers or Property 

No. MC-2900 (Deviation No. 32), RY¬ 
DER TRUCK LINES. INC., 2050 Kings 
Rood, Jacksonville, Fla., filed January 4, 
1977. Carrier proposes to operate as a 
common carrier, by motor vehicle, of 
general commodities, (with certain ex¬ 
ceptions) over a deviation route as fol¬ 
lows, From Kansas City, Mo , over UjB. 
Highway 50 to junction U.9. Highway 65. 
thence over U.6. Highway 65 to junction 
U.8. Highway 60, thence over UB. High¬ 
way 60 to junction UB. Highway 63. 
thence over UB. Highway 63 to Memphis. 
Tenn., and return over the same route 
for operating convenience only. The no¬ 
tice indicates that the carrier is presently 
authorized to transport the same com¬ 
modities over a pertinent service route 
as follows: From Kansas City, Mo., over 
UB. Highway 40 to 8t. Louis. Mo., thence 
over Illinois Highway 3 to junction UB 
Highway 51, thence over UB. Highway 51 
to Memphis. Tenn., and return over the 
same route. 

By the Commission. 

Robert L. Oswald, 

Secretary. 

| PR Doc. 7-1792 Filed 1-19-77; 8:45 am.) 
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RULES AND REGULATIONS 


Title 42—Public Health 

CHAPTER 1—PUBLIC HEALTH SERVICE, 
DEPARTMENT OF HEALTH, EDUCA¬ 
TION, AND WELFARE 

HEALTH PLANNING 

C Expenditure Review, Certificate of 
t !eod, and Review of New Institutional 
I leolth Services 

On March 19, 1976, a Notice of Pro-. 
ro«cd Rulemaking wok published in the 
Pldehal Register <41 FR 116881 propos¬ 
ing to amend Title 42. Code of Federal 
Regulations, as follows: 

1. To add to Part 122 thereof a new 
Subpart D. entitled "Procedures and 
Criteria for Review of New Institutional 
Health Services'*. 

2. To add to SubchApter K thereof a 
new Part 123. entitled "State Health 
Planning and Development Agencies*’, 
and to add to such new Part 123 the fol¬ 
lowing new subpaits: 8ubpart A. entitled 
' , DenniUons M ; Subpart B. entitled "Des¬ 
ignation of State Health Planning and 
Development Agencies**; Subpart C. en¬ 
titled "Grunts to State Health Planning 
mid Development Agencies"; Subpart D. 
entitled "Statewide Health Coordinating 
Councils"; nnd Subpart E. entitled "Cer¬ 
tificate of Need and Review of New In¬ 
stitutional Health Services.'* 

3. To revise Part 100 thereof, entitled 
"limitation on Federal Participation for 
Capital Expenditures". 

The regulations under items 1 and 2 
above were proposed as part of the Sec¬ 
retary's implementation of Tit!?* XV of 
the Public Health Service Act ("the 
Act"). added by Pub. L*. 93-641. The revi¬ 
sion of Part 100 is in port mode neces¬ 
sary by Pub. L. 93-641, end in part re¬ 
sults from the Secretary’s experience In 
earning out his responsibilities under 
aection 1122 of the Social 8ecurtty Act 
Interested persons were a Horded the 
opportunity to jmrticlpate in the rule¬ 
making process by submitting written 
comments concerning the proisosed reg¬ 
ulations no later than May 3. 1976. More 
than 3.000 comments were received dur¬ 
ing the comment period 
Because of the large number of com¬ 
ments. and the complex issues raised 
therein, an extended period was needed 
to analyze the comments and revise all 
of the proposed regulations accordingly. 
The Secretary determined, however, for 
the reasons set forth in the Ptdfxai. Reg¬ 
ister of June 3. 1976. (41 FR 22524). 
that it was neither necessary nor wise 
to delay the implementation of Title XV 
as it related to the designation and fund¬ 
ing of State Health Planning and De¬ 
velopment Agencies thereinafter "State 
Agencies") until such time as the com¬ 
ments received in response to the notice 
of proposed rulemaking of March 19. 
1976. could be analyzed. Therefore, on 
June 3. 1976, the Secretory issued In¬ 
terim regulations which constituted the 
bare minimum necessary under the stat¬ 
ute to enable the Secretary to go for¬ 
ward with the designation and funding 
of the State Agencies. Only Subparts A. 
B. C and D of Part 123 were made effec¬ 
tive In tills manner 


The Department's analysis of the 
comments made pursuant to the pro¬ 
posed rulemaking on March 10. 1976, 
continues with respect to Subparta A, 
B. C. and D of Part 123 and Part 100. 
although it has been completed with 
respect to Subpart E of Part 123 and 
Subpart D of Part 122. A summary of 
the comments and recommendations, 
and the Secretary’s conclusions in light 
of them, as well as a description of other 
changes made in these two subparta 
which result from further Departmen¬ 
tal consideration, are set forth below. 

A few comments were received ex¬ 
pressing general dissatisfaction with 
Pub. L. 93-641. which added Titles XV 
and XVI to the Public Health Service 
Act (hereinafter, the Act) or with the 
proposed regulations; the comm enters, 
however, were not specific in their op¬ 
position. The Secretary notes that re¬ 
peal or r.mcndment of any Federal stat¬ 
ute Is a matter for the Congress to 
consider. The Secretary ha* the rospon- 
t ibility to cony out the Act and cannot 
change or delete any of the requirements 
therein. 

Because of the similarity in the con¬ 
tent and structure of Subpart D. Part 
122. and Subpurf E. Port 123. many in¬ 
dividual comment* addressed points in¬ 
cluded in both subpart* or raised ques¬ 
tions regarding aspects of one subpart 
which affected aspects of the other sub¬ 
part. Therefore, this Preamble is orga¬ 
nized to reflect this situation. A Table of 
Contents is set forth below to facilitate 
the reader's understanding of tills or¬ 
ganization. The Table should alert the 
reader to look for information on sub¬ 
sections hi more than one location under 
the appropriate main subpart heading. 
Also, commenters did not address every 
section or subsection of the proposed 
regulation*; therefore, not every num¬ 
bered section of the regulation* will be 
found in the Preamble's Table of Con¬ 
tents. 

OftcuKircD T»«j. or CoirxxnT* To hiDuntj 

rommeuu of ft General Nature. 

Comment* on Specific Portion* ot tht Reg¬ 
ulations 

I 122.301 And I 123.401 Definition* 

I J 22 303 and 1123 403 General 
I 122.304 and f 123.404 New institutional 
health aervtcc* subject to review. 

| 123 406 Enforcement. 

t 12230ft And I 123.406 Adoption and public 
notice of review procedure* and criteria 
by health system.* Agencies and State 
Agencies. 

i 122 306 Adoption and public notice by 
health systems agencies, 
i 123.406 Adoption and public notice by 
State Agencies. 

I 122.306 Procedures for health systems 
agency review; genetal comment* 

I 123.407 Procedures for State Agency re¬ 
view. general comment*. 

( 122306(a) and I 123.407(a) Procedures for 
health system* agency ami State Agency 
review: general comments 
I 123.407(a) Procedures for 8late Agency re¬ 
view; delegation of function*. 

» 122.306(a) (1) and 1 123.407(A)(1) Notifi¬ 
cation of the beginning of a review by 
health system* agencies and State Agen¬ 
cies. 


122306(A) (1) Notification of th?beginning 
of a review by health system a agcnclen and 
State Agencies. 

122300(a)( 2) and 1123 407(a)(2) Health 
systems agency and Stole Agency sched¬ 
ules for review*. 

122.407(A)(3) State Agency schedule* tor 
review*. 

122306(a) (2) (I) Health system- agency 
schedules far reviews. 

122300(a)(3) and 9 133 407 (a)( 3) Submis¬ 
sion of Information by persona subject to 
review to healtb systems agencies and 
State Agencies. 

122306(a)(3) Submission of Information 
to health system* agencies 
123.407 (a)( 3) Submission of information 
to State Agencies. 

122306(a)(4) and 1 123 407(a)(4) Bubmls- 
sSou of periodic report* by poruotn sub¬ 
ject. to review to health systems agencies 
and State Agencies. 

122306(a)(6) and 1 123.407(a)(6) Provi¬ 
sion for written findings by health systems 
agencies and State Agencies. 

122 306(a) (6) ProvtHion for written finepugs 
by health systems agenclea. 

122306(a)(7) And 1123.407(a)(7) Provi¬ 
sion for public hearing In the course of 
agency review by health systems agencies 
and State Agencies 

122.306(a)(7) Provision for public heating 
in the course of agency review by health 
system* agencies. 

122.407(a)(7) Provision for public hearing 
In the course of agency review by Bute 
Agencies. 

122.306(a) <8) and 1123.407(a)(6) Provi¬ 
sion for public hearing for review of health 
system* agency and State Agency decision n 
i 22.306f r.) (8) Provision for public hearing 
for review of health system* agency deci¬ 
sions. 

123 407(a) (8) Provision for public hewing 
for review of State Agency decisions. 
123.407(A)(9) AppcAl of Rtate Agency de¬ 
cision* requested by health systems agen¬ 
cies. 

123.407(a) (9) and (10) Appeal* of State 
Agency decision*. 

127 407(A) (10) Appeal of State Agency de¬ 
cision* requested by proponent. 

123.407(a) (11) State Agency dcctaUm* in¬ 
consistent with health systems agency 
plans. 

123.407(a)(12) State Agency reports of re¬ 
views. 

1223o6ia) <91 Health system* Agency re¬ 
ports of review*. 

122 306(A) (10) Public access to health as¬ 
tern* agency material. 

123.407(a) (13) Public aoccfc* to 8tatc 
Agency material. 

122.306(a) (II) and | 123.407(a) (14) let¬ 
ters of Intent for construction project#. 
122.306(b) and I 123.407(b) Procedure? (or 
different typos of reviews. 

122.307 and f 123 408 Exception' to the use 
of procedures 

122307 Exceptions to the use of pnvedurr. 
for health systems agenclea. 

122308 and f 123.409 Criteria for health 
systems agency and State Agency reviews: 
general comment* 

122308(a)(1) and 1 123.409(a)(1) Rei#. 
UonnhJp of services reviewed to plan* 
122308(a)(2) and 1 123.409(a)(2) Rela¬ 
tionship of services reviewed to long range 
development plans, 

122308(a)(3) and I 123 409(a)(3) Need fo» 
such services. 

122308(a)(4) and 1 123 409(a)(4) Avail¬ 
ability of alternative*!. 

122308(a)(5) and 1 123.409(a)(5) Finan¬ 
cial feasibility, 

122306(a)(6) And 1 123.409(a)(6) Rela¬ 
tionship of proposed services to existing 
system. 
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M22.308ia)< 7) Arid I 123 409<») |7> Arail- 
Abtliiy of resources 

I 122.308(a) (8) and | l23 409(at(8) Relatlon- 
slUp of proposed services to ancillary 
rervk»». 

I 122.308(a) (0) and I 123.400 (a) (9) Special 
need* of provider* serving more tlian one 
health service area 

* i; T 3300(A) (10) and f 123.40U bmIOi Spe¬ 
cial needs of HMOr 

i rj*? 308(A) (11). and • 123.409faMll ) Spe¬ 
cial needs of research projects 
i 122 .i08»aftl2» and » 12.T409i»nt2t Con¬ 
struction projects. 

t 122^08<aMI2MD and I 123 409m) (12) ill 
C<hu and methods of proposed construc¬ 
tion. 

I 122.308(b) and f 123 409(b) Criteria for 
different types of reviews 
I 122.309 and I 123.410 Inpatient facilities 
required finding*. general comments 
I 122.300(a) and I 123.410(a) Alternatives to 
inpatient services 

| 122.309(b) and | 123.410(b) Alternative* to 
new construction. 

• 122309(0) and f 123.410(0 Problem.* in 
obtaining proposed types or service. 

» 122.309(d) and I 123.410(d) Consistency 
with other State plant for long term care 

Comments or a General Nature 

One commenter questioned both the 
constitutionality and legality of the vent¬ 
ing of "regulatory ' authority in a non¬ 
governmental entity such as a private, 
nonprofit health systems agency. How¬ 
ever. with respect to the review of new 
institutional health services, each HSA 
is obliged to serve in an advisory capacity 
to the State Agency by making recom¬ 
mendations to it. It does not make final 
decisions of a regulatory nature. 

Many comments were received with 
respect to the scope of coverage of a 
States certificate of need program (re¬ 
quired by section 1523(a)(4)(B) of the 
Act) and program of review of new in¬ 
stitutional health services «required by 
section 1523<aH5> of the Act>. Both 
programs are required to provide for the 
review of new Institutional health serv¬ 
ices. which arc defined in section 1531 
‘5 1 of the Act as the health services 
provided in or through health care facil¬ 
ities or HMOs, The principal difference 
is that 1 123.405. Enforcement, applies 
only to the certificate of need programs 
One commenter felt that a State 
Agency could not perform the review of 
new institutional health services as re¬ 
quired in the proposed regulations with¬ 
out also being required to perform func¬ 
tions relating to the establishment of the 
State certificate of need program. Sev¬ 
eral comnienters suggested that State 
Agency review of new institutional 
nealth services should be deleted as a 
mandated function. 

It is anticipated that m the final regu¬ 
lation of Part 123. Subpart B. the Sec¬ 
retary will require that the State Agency 
begin its review of new institutional 
health services (section 1523(a)(5) of 
the Acti during the period of conditional 
designation. While the scope of this re¬ 
view function is the same as that for the 
certificate of need program (section 1523 
'&M4)<B» of the Act), this function Is 
essentially a planning function, not re¬ 
quiring any sanction where there is a 
finding that a proposed new institutional 
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health service is not needed, whereas the 
certificate of need function is essentially 
regulatory, requiring that the State have 
sanctions which prevent the offering or 
development of proposed new institu¬ 
tional healtii services found not to be 
needed. Thus, in keeping with the legis¬ 
lative history of section 1523<a>.5». it 
Is anticipated that the Secretary* will re¬ 
quire that State Agencies assume this 
function as soon as possible. 

The Secretary does not intend, how¬ 
ever. that the States be required to reek 
State statutory authority to assume this 
function. The Secretary believes that the 
conduct of reviews under section 1523 < a • 
<5>, as a planning and sanctionless func¬ 
tion. will not require additional State leg¬ 
islative authority. The Secretary' is aware 
that some 8tatc Agencies will not have 
authority to enforce a requirement that 
health care facilities and HMOs submit 
their proposed new' institutional health 
services for review ; accordingly, the Sec¬ 
retary will accept as adequate perform¬ 
ance of this function a State program 
which calls for the filing of appropriate 
applications and which enforces such a 
requirement to the extent that it may do 
so under existing statutory* and adminis¬ 
trative authority. 

The Secretary notes that in many 
Suites, reviews within the scope of sec¬ 
tion 1523(a)(5) are already being per¬ 
formed; for example, reviews under sec¬ 
tion 1122 of the Social Security Act and 
under existing certificate of need pro¬ 
grams. and reviews pursuant to Office of 
Management and Budget Circular A-95. 
However, if the procedures used in con¬ 
ducting these review* programs are in¬ 
consistent with the procedures required 
by $ 123.407. they must, to the extent 
thit the reviews are to fulfill the require¬ 
ments of section 1523(a) <5>, be modified 
so as to be consistent, or an exception 
must be sought and received from the 
Secretary under 1 123 408 if the pro¬ 
cedures used in conducting those reviews 
do not include all the procedural steps 
required by 9 123 407. then either the 
missing steps must be added, or equiva¬ 
lent steps added and an exception sought 
and received from the Secretary under 
9 123.408 

Several commonters expressed the 
opinion that the regulation was too de¬ 
tailed and burdensome for an HSA to 
implement without detracting substan¬ 
tially from its required planning func¬ 
tion. In developing this regulation, the 
Secretary has added to the language 
found in the statute only in those cases 
where clarification was found to be nec¬ 
essary or where substance needed to be 
given to a minimum requirement. The 
Secretary has taken cognizance of the 
fact that the planning function is ini¬ 
tially of primary importance through the 
development of schedules for the gradual 
assumption of functions which empha¬ 
size tile planning function early in thte 
process. The functions of review* of pro¬ 
posed new institutional health services 
are. however, important functions in the 
health planning and resources develop¬ 
ment process and cannot be delayed in¬ 
definitely. 
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A comment suggested that the defini¬ 
tions pertaining to Title XV should be 
consolidated in one place. This may hap¬ 
pen at a later time. However, since the 
regulations which implement Title XV 
are not all being published at one time, 
and since some readers may have Interest 
only in a particular Part or Subpart of 
the regulations, the definitions appear 
with tile Part or Subpart where they are 
used and are repeated when necessary for 
ease of reference. 

Many commenters requested a clarifi¬ 
cation of the roles and relationships of 
the HSA and State Agency, particularly 
with respect to the development of pro¬ 
cedures and criteria for the conduct of 
reviews of new institutional health serv¬ 
ices as required by J 122.305, 9 122.306. 
I 123.407. The comrhenters were divided 
in their opinion as to which agency, the 
HSA or State Agency, should be the con¬ 
trolling one. The roles of these respective 
agencies ure defined by the functions 
which they are required by the statute to 
perform. In the case of the review of new 
institutional health services, the rela¬ 
tionship is also a consequence of func¬ 
tion: the HSA is to recommend (§ 122- 
302*. and the State Agency is to decide 
(5 I23.402«a> (2>). With respect to the 
development of procedures and criteria, 
section 1532 of the Act (and f 122.305 
and 9 123.406 of these regulations) di¬ 
rects each agency separately to follow 
procedures and apply criteria developed 
and published by that agency. The Sec¬ 
retary is sympathetic to the opinions of 
those commenters who have urged that 
the development process, particularly 
with respect to the procedures to be 
used, should be a coordinated one. How¬ 
ever. the Secretary has chosen not to 
mandate such coordination In these 
regulations. It should be noted, how'- 
ever. that final regulations for HSAs 
(at 5 122.107(c) (14>) provide that HSA* 
shall make recommendations “In accord¬ 
ance with procedural requirements de¬ 
veloped by the State Agency." 

The Secretary's support of efforts at 
coordination between HSAs and State 
Agencies has led him to delete from 
I 122.305(a) and 9 123.406(a) of the pro¬ 
posed regulations the requirement that 
these agencies adopt procedures and 
criteria for review within three months 
of designation. The regulation now 
simply requires that HSAs and State 
Agencies adopt such procedures and 
criteria prior to the time they begin their 
review* of new Institutional health serv¬ 
ices It is expected that this flexibility 
will be used by HSAs and State Agencies 
to establish the necessary coordInative 
arrangements 

A commenter requested that language 
be added such that the provision of public 
notice and use by an HSA of review pro¬ 
cedures and criteria be in accordance not 
only with the appropriate sections of the 
regulation, but also be “In accordance 
with applicable State law not inconsist¬ 
ent with this subpart.'* This addition has 
not been made since HSAs are. in any 
case, bound by applicable State law 
which is not inconsistent with Federal 
law and regulations. 
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A few comments were received statins 
that the amount of Federal funds which 
HSA will receive Is inadequate to perform 
these (and other) function*. The Secre¬ 
tary is aware that the level of funding as 
set forth In the Federal Register, Sep¬ 
tember 21. 1976 (41 FR 41089) Is short 
of what many regard as desirable, and 
the Secretary will be carefully monitor¬ 
ing the ability of these agencies to per¬ 
form their functions adequately within 
the limitations of the available resources. 

Many commenters expressed the opin¬ 
ion that execution of the functions re¬ 
quired of an HSA. particularly with re¬ 
spect to the application of the review 
criteria found at f 122.308, would not 
be possible without extensive technical 
assistance to these agencies. The Secre¬ 
tary realizes that all agencies will not 
begin operations at the same level of 
expertise, and. therefore, some will not 
be able to perform this function as well 
or with the same thoroughness as oth¬ 
ers. The Secretary’ is required by’ section 
1533 of the Act to provide agencies with 
the assistance necessary to perform their 
functions properly, and is committed to 
providing this assistance in a timely and 
useful manner. This will occur both 
through the provision of materials de¬ 
veloped or otherwise made available by 
the Secretary and through the funding 
of the centers for health planning, re¬ 
quired by section 1534 of the Act; in 
each of the Department's ten regions. 
In addition, the H8As have expertise 
available to them through such other 
mechanisms as surveying the published 
literature, contracting for special ex¬ 
pertise. utilizing the experience and 
training of members of their govern¬ 
ing bodies and other person* in the com¬ 
munity who may volunteer their services 
to the H8A. and making use of services 
available through the National Health 
Planning Information Center, 

Many comments were received re¬ 
questing clarification or further defini¬ 
tion of variouii terms and expressions 
used in the regulation. It is Important 
to make clear that where terms are 
used either in these regulations, or the 
related regulations regarding HSAs (42 
CFR 122> they can. os needed, be 
given further definition by State Agen¬ 
cies and HSAs. Those explications must, 
however, be consistent with the statute 
and Federal regulation. 

Two commenters contended that the 
scope of coverage of new Institutional 
health services review. 90 122.304 and 
123.404. exceeded statutory authority. 
One contended that the definition of 
"health care facility'' in these regulations 
is required to be identical with that in 
the section 1122 regulation as it was at 
the time of enactment of Pub. L. 93-641 
and the other contended that review is 
limited to only those cases where a capi¬ 
tal expenditure is proposed. These inter¬ 
pretations arc contrary to both the lan¬ 
guage of the statute and the written 
record of Congressional intent. Section 
1531(5) of the Act defines the term in¬ 
stitutional health services as 

Health services provided through health 
care facilities and health maintenance or- 
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IcanizAilona (an such facilities and organl- 
ratlons are dcflr.cil in regulations prescribed 
under section 1122 of the fiortrU Security 
Act) and includes the entitles through which 
such services are provided. 

If the Congress had intended timply 
to adopt Uie definitions of the terms 
contained in the section 1122 regulation 
in effect at the time of enactment. It 
could have done so by repeating these 
definitions verbatim, rather than refer¬ 
ring generally to the definition* More¬ 
over. the legislative history of section 
1531(5) indicates the Congressional in¬ 
tent that the definition of these terms 
for purposes of Title XV be subject to 
future revisions of the regulations un¬ 
der section 1122. As stated in the Re¬ 
port of the House Committee on Inter¬ 
state and Foreign Commerre on this 
legislation 

The committee ha* chosen to key thr dch- 
niuuns of ‘‘lnfitltutional health service'* to 
the definition In regulation* of faculties and 
organizations rcviewable under section 1123 
of the Social Security Act and to allow a 
measure of flexibility in the definition of 
institutional health services 

The stated Congressional intent Is to 
allow flexibility in the definitions, as well 
as to assure their consistency. The Secre¬ 
tary has concluded that the definition of 
’•health care facility" in 9 100.102 of the 
section 1122 regulations may be umended 
and that this amended definition, as set 
forth In S 122.301(b) and 9 123 401(b). is 
applicable to the review of new institu¬ 
tional health services. Accordingly, while 
a full analysis of comments on the Murch 
19. 1976, proposed amendments to the 
regulations under section 1122 (Part 100) 
has not been comp leted , the Secretary 
hereby amends 43 CFR 100.102(e), the 
definition of "health care facility." 

With respect to whether the review of 
new institutional health serv ices must be 
limited to the review of capital expendi¬ 
tures as under the section 1122 program, 
it is pointed out. that the only statutory 
link to the section 1122 review program is 
through the definitions of health care 
facility and health maintenance organi¬ 
sation <HMO). The term "Institutional 
health services," as defined in section 
1531 (5) of the Act. is in no way limited 
to capital expenditures. 

One commenter asked for clarification 
of the Secretary’s position with respect 
to a State charging fees for the process¬ 
ing of certificate of need applications 
The commenter argued that a fee would 
be inappropriate since Federal funds will 
be used to support the review function. 
Nothing in these regulations prohibits 
the charging of an application fee. al¬ 
though the Secretary encourages any 
State which chooses to do so to set the 
amount of the fee at a level which will 
not Impede market entry. However, the 
regulation does specifically prohibit the 
Imposition of fees specifically for public 
hearings during the course of, or after, 
agency reviews (see f 122.306(a) (7) and 
(8> and 9 123.407(a) <7) and (8)). The 
Secretary also notes that revenues or 
projected revenues from such applica¬ 
tion fees must be reported to him by the 
State Agency. 
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A few commenters questioned the re¬ 
quired use. as set forth at f 122.308(a) 
(1) and 9 123 409(a)(1), of the Health 
System Plan (H8P) and Annual Imple¬ 
mentation Plan < AIP) in the review of 
new institutional health services. Some 
noted that there may not exist an HSP 
and on AIP at the time the review of 
new* institutional health services begins, 
and two commenters claimed that it 
would be Improper to conduct these re¬ 
views in the absence of such plans. The 
Secretary notes that section 1532 of the 
statute nnd 1 123.409 of the regulation 
specify that the relationship of a pro¬ 
posed new institutional health service to 
the HSP and AIP is only one of several 
criteria to be used in conducting these 
reviews. Although it would be inconsist¬ 
ent with the purpose of the statute for a 
8tate to permit the unrestricted develop¬ 
ment of new tnstituttonal health services 
within that 8+*te oendinq development 
of HSPs or AIPs. plans and criteria with 
respect to the need for health services 
and facilities already exist in many 
States and communities. The Secretary 
encourages the State Agencies and H8A* 
for this purpose to adopt as appropriate, 
nnd utilize as necessary, the plans and 
criteria of their predecessor agencies, i.e„ 
comprehensive health planning agencies. 

Another commenter suggested amend¬ 
ing the regulation to require the State 
Agency to develop plans and criteria 
which nertatn to a specific health service 
prior to undertaking a review of a pro¬ 
posal to provide thAt health service. The 
Sectary Points out that the existence of 
specific plans and criteria for each type 
of proposal may be desirable, but may 
not be iwMble. The Important consider¬ 
ation is that the proponent of a new 
health service should have access in ad¬ 
vance to the standards bv which hi* 
proposed health service will be judged, 
not that those standards be so specific 
as to apply only to his proposed type of 
health service. 

One commenter requested the addi¬ 
tion of language which would require 
that State Agency procedures and cri¬ 
teria (9 123.407 and f 123.409 resoec- 
tlvcly) be "in conformance with State 
law not Inconsistent with Federal law." 
The commenter’5 reason for requesting 
this addition was not stated. If the pur¬ 
pose was to clarify that the State Agency 
is bound by 8t*te law. the addition of 
such language to the regulation is not 
peccssarv. since this is indisputably the 
case. If. however, the pun>ose of the pro¬ 
posed language is to nullify those re¬ 
quirements of the Federal requisition 
which add to the language of the statute 
but which may be contrary to State law 
the Secretary notes that there is already 
in the regulation, at I 123.408, a process 
for the State to request exceptions to 
the required procedures when there Is 
sufficient reason to do so. Incompatibil¬ 
ity of the requirement with present State 
law may be a reason that a State would 
wish to initiate the process set forth in 
| 123.408. 

One commenter suggested requiring 
that Professional Standards Review Or¬ 
ganizations <P8ROs> be consulted on all 
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decisions which require medical Judg¬ 
ment. The Secretary is not requiring that 
those organizations be so consulted, since 
the responsibility (or making the deci¬ 
sion with respect to a proposed new in¬ 
stitutional health service rests with the 
State Agency, and the responsibility for 
making recommendations to the State 
Agency is with the HSA. The utilization 
of the PSRO for advice in this area of 
expertise, however, is a proper subject for 
the agreement required by 42 CFR 
f 122.107(c)(10) between the HSA and 
each appropriate PSRO. 

One respondent felt that the empha¬ 
sis in these subparts on the review of 
“new” services appears to preclude re¬ 
view of existing services and. thus. Im¬ 
pairs the capability of the HSA and 
State Agency to have a constructive im¬ 
pact on the health car© delivery system. 
These subparts, however, are issued to 
implement only the sections of the Act 
pertaining to “reviews of new institu¬ 
tional health services” (section 1513(f) 
of the Act for HSAs and sections 1523 
(um4i and 1523(a)(5) of the Act for 
State Agencies and to “oilier review's” of 
proposed health services conducted by 
KSAs (see section 1532(a) of the Act 
and § 122.302 ‘. In fact, HSAs will neces¬ 
sarily review existing health services in 
the course of analyzing data pursuant to 
section 1513(b)(1). and developing the 
HSP and AIP required in sections 1513 
<b><2» and 1513ib><3). State Agencies 
are likely to find a review of existing 
health services crucial to obtaining the 
Information needed to prepare a pre¬ 
liminary State Health Plan and to make 
determinations of need pursuant to sec¬ 
tions 1523(a)(4) and 1523(a)(5) of the 
Act. In addition, the Act requires HSAs 
(In section 1513(g)) and State Agencies 
<ln section 1523<au6>) periodically to 
review' existing services for appropriate¬ 
ness: this function will be addressed in 
future regulations. 

A commenter suggested that the Sec¬ 
retary should develop a comprehensive 
study to evaluate the effectiveness of 
certificate of need review and its effect 
on the health care system. The commen¬ 
ter requested that undue reliance not be 
placed on the certificate of need process 
until the results of the study were avail¬ 
able. The Secretary lias previously spon¬ 
sored limited studies of the effects of 
existing State certificate of need pro¬ 
grams and will continue to analyze the 
effectiveness of these programs as they 
arc modified by the States to meet Fed¬ 
eral requirements. Additionally, the 
Secretary does not agree that undue re¬ 
liance is being placed on this regulatory 
approach to improvement of the health 
care system, which Is one of several reg¬ 
ulatory mechanisms required by Title 
XV of the Act. 

A commenter asked that the Secre¬ 
tary define the term "plan.” since ap¬ 
parently there Is some confusion as to 
the type of plan w'hich would be needed 
for the review* of new institutional health 
sendees. Section 1532(c)(1) of the stat¬ 
ute and 8 122.308(a)(1) and 8 123.409 
aMl) of the regulations require that 
both the HSA and the State Agency con¬ 
sider the relationships of the proposed 


new institutional health service to the 
appropriate HSP and AIP, if any. The 
Secretary published In the Federal Reg¬ 
ister or July 8. 1976 (41 FR 27996). a 
Notice asking for public comments on 
proposed guidelines for the HSP and 
AIP. It is these guidelines which will 
elaborate on the structure and content* 
of these plans. 

One comment proposed several addi¬ 
tions to the language contained in these 
subpnrts for the purpose of addressing 
more directly the concerns of minority 
groups. Specifically, additions were rec¬ 
ommended for the sections concerning 
public notice of review* procedures and 
criteria (| 122.305. 8 123.406*. notice of 
the beginning of review* (8 122.306(a) 
(1) and 8 123.407(a)(1)). criteria to be 
used in conducting reviews ($ 122,308. 
I 123.409). and enforcement of certifi¬ 
cate of need decisions by the State 
Agency 19 123.405). Many of these sug¬ 
gested additions have merit, and the 
Secretary plans to consider them in pre¬ 
paring guideline materials to assist these 
agencies in performing their review func¬ 
tions. However, these additions are not 
incorporated into the final regulations 
because to do so would have greatly and 
unnecessarily complicated the regula¬ 
tions. 

Comments on SrEcinc Portions or the 
Regulations 

1 122.302 and 1 123.401 Definitions. 

Tills section includes definitions of the 
terms "health care facility” and "health 
maintenance organization,” which are 
required to be covered in State certificate 
of need programs. The entitles referred 
to in iliese definitions, together with the 
definition of “new' institutional health 
services” in $ 122.304 and 8 123.404. in 
effect, constitute the minimum scope of 
coverage for State certificate of need 
programs. 

Many common ters questioned the 
scope of coverage of State certificate of 
need programs (and reviews of new* in¬ 
stitutional health services); they con¬ 
trasted the coverage of these programs to 
the coverage required under 42 CFR 
8 100.103, which implement* section 1122 
of the Social Security Act. Section 1531 
(5> requires that the definition of 
“health care facility” and “health main¬ 
tenance organization” be the same os 
their definition in the section 1122 regu¬ 
lation. However, the program authorized 
by section 1122 is limited to review' of 
certain capital expenditures, whereas 
State certificate of need programs and 
reviews of new institutional health serv¬ 
ices mandated in sections 1523(a) (4) < B> 
and 1523(a M5> of the Act require a 
broader scope to cover all new Institu¬ 
tional health services, not Just those in¬ 
volving capital expenditures. 

It was also suggested that the defini¬ 
tions for the components of the term 
“health care facility” set forth in sec¬ 
tions 1861 and 1905 of the Social Secu¬ 
rity Act be used for the certificate of need 
regulations These components w’ere de¬ 
fined therein for the section 1122 pro¬ 
gram in order to assure certain stand¬ 


ards of quality in facilities receiving re¬ 
imbursement under the Social Security 
Act. The Secretary has decided that, for 
purposes of certificate of need programs, 
coverage Is better expressed in terms 
more general than the Social Security 
Act definitions. Therefore, while the pro¬ 
posed definitions have been based on the 
Social Security Act definitions, they have 
also been broadened. It is important to 
include oil such facilities, whether or not 
they meet standards of quality required 
by the Social Security Act definitions, to 
prevent a facility from circumventing 
certificate of need review by not meeting 
Social Security Act standards. 

It W'as specifically recommended that, 
the term “psychiatric hospital” In 8 122.- 
301(b)(2) and 9 123.401(b)(2) be ex¬ 
panded to Include reference to the 
mentally retarded Insufficient rationale 
was presented by the commenter to war¬ 
rant altering the definition, although 
States are free to make the addition if 
they so choose. Further, one commenter 
recommended eliminating the separate 
definition for “psychiatric hospital” and 
Including the term as a component of the 
term “hospital," This recommendation 
was not followed because the Secretary 
feels that a definition of “psychiatric 
hospital” should be presented in the 
regulations in order to make clear that 
such hospitals are to be covered in 8tate 
certificate of need programs. 

Some commentcrs asked that the 
definitions of “skilled nursing facility" 
(8 122.301<b)(4) and 9 123.401(b)(4)) 
and “intermediate care facility” (f 122 - 
301(b)(5) and 9 123.401(b)(5)) be ex¬ 
panded, but offered no suggested lan¬ 
guage or rationale for doing so. However, 
one commenter did suggest deletion of 
the final clause of the definition of “in¬ 
termediate care facility” because the 
stipulation that health care and serv¬ 
ices “can be made available to them only 
tiirough Institutional facilities” was in¬ 
appropriate. The commenter pointed out 
that “intermediate care facilities” do 
offer health services which could be pro¬ 
vided in other than an institutional con¬ 
text, eg., home health services: how¬ 
ever. these might not be procured due 
to family and social preferences, home 
health care program restrictions or un¬ 
availability of home health care. The 
Secretary agrees that this change would 
result in a more accurate definition of 
“intermediate care facilities,” and the 
suggested deletion has been made in 
9 122.301<b)(5( and 9 123.401(b)(5). 

Again with respect to the definition of 
“intermediate care facility,” one com¬ 
menter suggested Dial there are facilities 
offering a level of care above the level 
of room and board, but which does not 
yet constitute a form of health care that 
should be regulated through certificate 
of need. Section 1523(a) (4) (B) and sec¬ 
tion 1523(a)(6) of the Public Health 
Service Act npply to “health care facili¬ 
ties.” and no authority exists to extend 
coverage to faculties which are non- 
health care faculties. The Secretary also 
notes that there may be borderline coses, 
and that in all cases. States must apply 
the definition of “health eftre faculty” 
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($ 122.301 < b) and i 123.401(b)) to Indi¬ 
vidual cases and judge whether an Insti¬ 
tution provides health services in such 
a way. or to such an extent that it falls 
under the definition and Is thus subject 
to review. Further. States are free to 
extend certificate of need programs be¬ 
yond these minimum requirements and 
include facilities such as these in their 
coverage. 

It was further suggested that the defi¬ 
nition of the term ‘intermediate care 
facility” be clarified to specify the kind 
of care and services required by patients 
of such facilities. The term “health re¬ 
lated” has therefore, been inserted in 
the definition at 1 122.301(b)‘5) and 
$ 123.401(b) <5> to make this clarifica¬ 
tion. 

In addition, a large number of com¬ 
ments were received concerning the pro¬ 
posed deletion of the terms “home health 
agencies, providers of outpatient physi¬ 
cal therapy services,” and “organized 
ambulatory health care facilities/’ from 
the definition of “health core facility" 
in the section 1122 regulation at 4 100.- 
102(e) and in these regulations. The 
commenters felt that the definition of 
facilities covered should remain as in¬ 
clusive as possible, and they argued that 
there is need both to plan and to regulate 
the entire range of “ health care facili¬ 
ties” providing health services. Further, 
they saw improved standards of care, in¬ 
tegrated system-wide planning, the pre¬ 
vention of overdevelopment and duplica¬ 
tion of effort In the health care industry, 
and an even-handed approach to both 
institution-based and free-standing pro¬ 
viders of home health care, outpatient 
physical therapy, and ambulatory care 
services as by-products of certificate of 
need reviews. 

In the case of home health agencies, 
the Secretary has decided not to include 
such agencies in the definition of “health 
care facilities.” He has decided to omit, 
for the sake of uniformity, home health 
services from coverage under certificate 
of need regardless of whether these serv¬ 
ices arc free standing or Institutionally 
based. However, it should be noted that 
capital expenditures by a covered health 
care facility or HMO for home health 
service programs (and their supporting 
administrative services, etc.) are subject 
to certificate of need review in the same 
manner as other capital expenditures by 
facilities or HMOs. It should be noted, 
however, that the Secretary is sensitive 
to the concerns expressed by the com¬ 
menters that home health agencies might 
appropriately be subject to such reviews. 
As stated in the preamble to the pro¬ 
posed regulations, the Department in¬ 
tends to monitor closely the growth and 
expansion of such agencies in order to 
evaluate their impact on the health care 
system. 

With respect to “organized ambulatory 
health care facilities,” with Preamble to 
the proposed regulations noted that the 
variety of forms in which these facilities 
manifest themselves resulted In “serious 
definitional difficulties” of these facili¬ 
ties throughout the States, the Secretary 
proposed to forego establishing a unl- 
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form national method for dealing with 
this issue; the Preamble to the proposed 
regulations encouraged States “to under¬ 
take various aprooches” toward “orga¬ 
nized ambulatory health care facilities.” 

The comments on the proposed rules 
generally supported the Secretary's 
statement in the Preamble to the pro¬ 
posed regulation that “the practice of 
medicine in ambulatory facilities consti¬ 
tutes an important means for the de¬ 
livery of health care ' and that “unneces¬ 
sary acquisitions of expensive items of 
capital equipment by such facilities 
might adversely affect health care costs,” 
and favored including “organized ambu¬ 
latory health care facilities” in the defi¬ 
nition of “health care facility." Although 
several commenters offered definitions 
for organized ambulatory facilities to be 
used for specific facilities covered under 
this term, no definition was offered, or 
has been formulated, which is both work¬ 
able and within the limits of the statute. 
Therefore, the Secretary has chosen not 
to include organized ambulatory health 
care facilities In the definition of health 
care facilities at this time. He will, how¬ 
ever, follow closely the effect of this reg¬ 
ulation on the sources and objects of cap¬ 
ital expenditures in the health area and 
on health care costs. 

In addition, it is Important to note that 
several commenters have expressed con¬ 
fusion concerning whether home health 
care and ambulatory care services would 
require review regardless of the insti¬ 
tutional setting which they are offered. 
Ambulatory health care services ore re¬ 
quired to be covered only when they are 
based in a covered institution (a health 
care facility or health maintenance orga¬ 
nization as defined in the regulations 
(J 122.301(b) and f 123.401(b)). When 
they are freestanding, they are subject to 
review only If covered by a provision of 
a State program which goes beyond the 
Federal minimum requirements. As noted 
previously, home health services are not 
required to be covered under minimum 
Federal certificate of need regulations. 
They would be subject to certificate of 
need review only If covered by a State 
program which goes beyond the Federal 
minimum requirements. 

Several commenters also requested de¬ 
letion of “health maintenance organiza¬ 
tions ’ from those institutions whose pro¬ 
posed new* institutional health services 
must be included in a State certificate 
of need program. This recommendation 
Cannot be accepted because inclusion of 
health maintenance organizations is a 
statutory requirement (section 1531(5) 
of the Act >. Some commenters also ques¬ 
tioned whether certain types or activi¬ 
ties of health maintenance organizations 
are required to be Included in a State 
certificate of need program. Specifically, 
questions were raised with respect to In¬ 
clusion of health maintenance organiza¬ 
tions not qualified under Title XIII of the 
Public Health Service Act (“Health 
Maintenance Organizations'* >. physician 
services obtained through contractual 
arrangements, the administrative and In¬ 
suring entities of health maintenance 
organizations which do not provide hos¬ 


pital care, and Blue Cross/Blue Shield 
plans. Further, one commcnter ques¬ 
tioned the meaning of the phrase “health 
services . . . offered in or through a ,, • 
health maintenance organization” (see 
l 122.304(d) of the proposed regulations 
and { 122.304(a)(4) and 5 123.404(a) *4• 
of the final regulation). 

In answer to these questions, 3 122.301 
(c) and i 123.401(c) of the regulations 
define “health maintenance organiza¬ 
tions” broadly. Any public or private or¬ 
ganization or entity which is organized 
under State laws and which meets the 
criteria set forth in the regulations is 
included within the term “health main¬ 
tenance organization” as defined. It per¬ 
tains to both those health maintenance 
organizations which are qualified under 
Title XHI of the Act and those which arc 
not so qualified, but w’hlch meet the 
other definitional requirements of the 
regulations for Inclusion of health main¬ 
tenance organizations. This definition 
also states that a “health maintenance 
organization" subject to review Is one 
which “ provides or otherwise makes 
available” certain health services. This 
means that an entity which makes avail¬ 
able health services through contract or 
other formal arrangement with health 
care providers fa not exempt from cer¬ 
tificate of need review merely because it 
docs not itself provide the services. How¬ 
ever. this does not mean that individual 
providers of health care necessarily be¬ 
come subject to certificate of need re¬ 
view because they have contracted with 
a health maintenance organization to 
provide health services. Rather, it fa the 
health maintenance organization pro¬ 
posing a new health service as set forth 
in $ 122.304 and | 123.404 which is sub¬ 
ject to review. State law must determine 
whether the individual provider who has 
contracted with the health maintenance 
organization fa to be considered a part of 
the health maintenance organization 
entity, and, thus, subject to review if he 
or she seeks to offer or develop a new 
institutional health service. 

Clarification was also sought concern¬ 
ing whether the benefit package pay¬ 
ment arrangements, Insurance aspects, 
and so forth of “health maintenance 
organizations” are subect to review. To 
the extent that such characteristics of 
health maintenance organizations meet 
the definition of new Institutional health 
services contained in the regulation 
(4 122.304 and S 123.404) or are within 
the coverage of the certificate of need 
program as expanded upon by the State, 
they are subject to review*. Where con¬ 
fusion or uncertainty persists concern¬ 
ing which entities or organizations do. in 
fact, meet the definition of “health 
maintenance organization” as set forth 
in the regulations. States will be obliged 
to interpret individual State laws under 
which a ““health maintenance organiza¬ 
tion” fa organized, and clarify the term 
as it fa applied in that State. 

Numerous alternatives were offered to 
f 122.301(d) and { 123.401(d), the pro¬ 
posed definition of “health services.” The 
Secretary has substituted the term 
“treatment” for “curative” os a type of 
clinically related health service in these 
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sections, because “treatment" connotes 
a broader range of health activities than 
does “curative." including for example 
ameliorative or maintenance health 

services. 

It was further recommended that 
“health services" be specifically defined 
to include nutrition, health education, 
environmental and occupational health, 
or what could be termed generally “pre¬ 
ventive health services." The “promotion 
of activities for the prevention of dis¬ 
ease" is a national health priority set 
out In the Act; support for this goal 
is evidenced in the guidelines for de¬ 
velopment of Health Systems Plans and 
Slate Health Plans. The Secretary does 
not feel that mandatory coverage In 
State certificate of need programs is the 
appropriate mcchantsm for emphasizing 
the importance of. and need for. pre¬ 
ventive health services. Rather, it is 
hoped that certificate of need programs 
will promote the reallocation of limited 
resources to the most appropriate areas, 
including appropriate preventive care 
services and programs. 

The Secretary does not agree with a 
comment that the definition of "health 
services” is so vague as to include certain 
social service agencies, schools, and so 
forth, because of counseling services they 
provide. Only new health sendees of¬ 
fered in or through “health care facili¬ 
ties" and “health maintenance organiza¬ 
tions." os these institutions are defined 
in § 122.301 and $ 123,401. arc required by 
this regulation to be subject to review for 
certificate of need. However, the defini¬ 
tion of “health services" as it now stands 
in 3 122.301(d) and 3 123.401(d) is only 
a minimal one. and States may expand 
the term in ways suitable to their in¬ 
dividual needs. 

Several comments were also received 
concerning the definition of the term 
"modernization" in 3 122.301(f) and 
J 123.401(f). One respondent asked that 
the term be clarified to Indicate whether 
or not it includes replacement of a struc¬ 
ture at a different site. Other respond¬ 
ents considered the term too broadly de¬ 
fined and inconsistent with the defini¬ 
tion of modernization in Section 1033 
(11) of the Public Health Service Act. 
and suggested it be deleted. Since the 
term “modernization" itself is used only 
as an example in the body of the regula¬ 
tions. the definition has been deleted. 

For the purpose of establishing which 
new institutional health services are cov¬ 
ered by certificate of need, it was sug¬ 
gested that the definition of "person" 
in 1 122.301(g) and 3 123.401(g) of the 
final regulation (f 122.301(h). 5 123.401 
<h> of the proposed regulations* be ex- 
ixinded to Include the Federal Govern¬ 
ment and its Instrumentalities. The Sec¬ 
retary has concluded that a requirement 
for coverage of Federal facilities in State 
programs for review of new institutional 
heal til services has no basis in the Act. 
Nonetheless, voluntary participation of 
Veterans Administration facilities in 
State and local health planning is en¬ 
couraged through the statutory provision 
for ex officio membership on the HSA 
governing body (section 1512(h)(3)(C) 
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(til) <1H> > and the SHCC (section 1524 
(b)(1)(D)). 

Miscellaneous other comments were 
received suggesting changes In phrase¬ 
ology which, because they did not change 
the meaning of the terms addressed, have 
not been accepted. 

Two comm enters recommended the 
exclusion of 8tatcs and their agencies 
and Instrumentalities from the definition 
of “person." These comments were not 
accepted, since section i523(a><4> <BJ 
mandate* that certificate of need reviews 
apply to all proposed new institutional 
health services and State-owned facili¬ 
ties are not exempted. Further, such fa¬ 
cilities constitute an Important part of 
the health care system; to exclude them 
would severely limit the effectiveness of 
any new institutional health services re¬ 
view program. In fact, several State cer¬ 
tificate of need programs currently cover 
State-owned facilities and this provision 
has proved to be workable and effective. 

§ 122.304 and 3 123.404 New institu¬ 
tional health services subject to re¬ 
view . 

These provisions have been renum¬ 
bered due to the transfer to these sec¬ 
tions of language regarding coverage. 
New 3 I22.304cb» and 3 123.404<b> con¬ 
cern certificate of need review with re¬ 
spect to predevelopment activities, and 
Include an amended definition of such 
activities. Because this definition was lo¬ 
cated at 3 123.405(a), Enforcement, In 
the proposed regulation, the discussion 
of the comments received regarding this 
provision will be found tn the portion of 
the Preamble where 3 123.405(a) is dis¬ 
cussed. 

With respect to the new institutional 
health services subject to review’, one 
commenter argued that the proposed 
thresholds are too low in view’ of the 
cost involved In regulating through cer¬ 
tificate of need. The Secretary has re¬ 
viewed the thresholds in the section 1122 
program and the existing State certifi¬ 
cate of need programs. The thresholds set 
forth at 3 123.404 were developed in light 
of this experience. However. States are 
provided some flexibility in applying the 
thresholds for certificate of need review 
For example, 5 123.404(a) 1 3» leaves it to 
States to define bed capacity’ and bed 
categories and. hence, determine when 
an increase in bed capacity is reviewable 
or when redistribution of beds crosses 
these category lines and becomes review- 
able; 3 123.404 < b) of the proposed regu¬ 
lations <now 3 123.404(c) of the final reg¬ 
ulations) allows the States to extend tile 
scope of review coverage beyond that of 
5 123.404(a). 

Two comment*rs noted that the thres¬ 
holds might be so low as to discourage 
health maintenance organizations and 
health care facilities from making posi¬ 
tive modifications in their programs. If 
such modifications are found by a State 
Agency to be needed, however, the re¬ 
quested certificates of need will be 
granted. The very purpose of the certif¬ 
icate of need program is to enable the 
State to make these determinations so as 
to ensure that only needed services and 
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facilities are offered. Further, if the State 
w ishes to expedite consideration of cer¬ 
tain types of bed changes, certain types 
of capital expenditures or certain types 
of health services by using procedures 
n*t in conformance with the minimal 
procedures set forth at 5 122.306 and 
5 123.407, it may (under provisions of 
5 122,307 and 9 123.408* apply to the 
Secretary for on exception to the use of 
the required procedures for review In 
these Instances. It was also suggested 
that States be allowed further to define 
conditions activating certificate of need 
review. Here, as In any other aspect of 
the certificate of need program. States 
are permitted to go beyond the Federally 
required minimum, as long as the addi¬ 
tional requirements of the State program 
are not inconsistent with the Federal 
statute or regulations 

Several respondents also favored re¬ 
quiring that the first condition necessary 
for any review must be a capital ex¬ 
penditure of at least $150,000 (either 
alone or with one of the other three 
thresholds), This is inconsistent with the 
requirement in section 1523 of the Act 
that the program apply to “new insti¬ 
tutional health services.” which includes 
new’ services not requiring capital ex¬ 
penditures. 

In addition, several respondents have 
favored applying the second threshold 
($150,000 capital expenditure. 9 122 304 
(ft)<2) and 3 123.404(a)(2)) only to 
those cases where the offering or develop¬ 
ment of a health service is being pro¬ 
posed. Instead of covering expenditures 
made for both health and nonhealth pur¬ 
poses by “healtli care facilities" and 
“health maintenance organizations." One 
commenter asserted that the Act does 
not provide for reviews of capital ex¬ 
penditures. but only for reviews of new 
institutional health services. This would 
have the effect of eliminating the cover¬ 
age of large capital expenditures for ad¬ 
ministrative support functions (e.g.. 
computers, parking garages, staff resi¬ 
dences. and employee restaurants). The 
Secretary disagrees with this interpreta¬ 
tion because one Important goal of the 
required certificate of need program is 
to contain the rapidly rising costs of 
providing health care. In section 2 of 
Pub. L. 93-641, Congress made the find¬ 
ing that increases in the cost of health 
care have been both uncontrollable and 
Inflationary. Furthermore. Congress 
stated that at this time there are Insuffi¬ 
cient incentives for consumers to utilize 
alternatives to inpatient hospital care, 
one of tiie prime contributors to rising 
costs. In order to promote the alterna¬ 
tives to inpatient care successfully, as 
well as to explore opportunities for con¬ 
trolling costs, the certificate of need 
program must be able to influence all ex¬ 
penditures by health institutions, includ¬ 
ing expenditures not directly for patient 
care. Capital expenditures made by a 
facility affec t the cost base which is nor¬ 
mally used to calculate a facility's direct 
charges and reimbursement by third par¬ 
ties. Unnecessary capital expenditures, 
therefore, contribute directly to unneces¬ 
sary increases In health care costs. 
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In answer to the comment that there 
are no suitable criteria to determine 
need for such expenditures, the Secre¬ 
tary notes that It is the role of both 
State Agencies and HSAs to develop 
criteria for all new Institutional health 
cervices which are subject to review.* 
based on considerations set forth JlI 
f 122.308 and $ 123.409 of the regulation. 

Some respondents asked for clarifica¬ 
tion as to when a series of capital ex¬ 
penditures, each less than $150,000, con¬ 
stitutes a single expenditure and there¬ 
fore is subject to review. As discussed 
earlier In the Preamble, each State must 
address such questions in administering 
its own certificate of need program in 
order to take into account individual and 
unique circumstances. In addition, sev¬ 
eral requests to change the $150,000 
level were received. Most favored lower¬ 
ing this dollar level or making it con¬ 
sistent with the section 1122 dollar 
threshold <$100,000 *. The dollar thresh¬ 
old for section 1122 programs was estab¬ 
lished by statute and. therefore, cannot 
be changed through regulation. Based on 
(1) the experience of section 1122 and 
State certificate of need programs; <2* 
the fact that few significant capital ex¬ 
penditures are less than $150,000: and 
<3) the inflation in the coat of medical 
equipment In the years since the enact¬ 
ment by Congress of the section 1122 
program, the Secretary has decided to 
retain the dollar threshold set forth in 
the proposed rule <8 122.304 and 8 123- 
404). States desiring a threshold con¬ 
sistent with section 1122 may set their 
certificate of need threshold at *100.000. 
since the regulations permit 8tates to 
be more stringent than the minimum* 
set forth in Federal regulation. 

Some respondents favored explicitly 
covering the acquisition of existing 
health Institutions, through leases as 
w T ell as changes in ownership by sale or 
donation. The Secretary feels that the 
question of coverage of acquisitions of 
existing health care facilities and health 
maintenance organizations should be left 
to the States, and this is specified at 
8 122.304<a> (2) and 5 123.404*a> (2* of 
the final regulations. It should also be 
noted that the coverage of "site acquisi¬ 
tions** has been made optional isee the 
discussion which follows in this Pre¬ 
amble of 5 123.4054a) and the regula¬ 
tions at i 123.404*. 

To summarize the provisions of these 
regulations with respect to acquisition: 
(&> Capital expenditures in excess of 
$150,000 ore subject to review, except 
that site acquisitions and acquisitions of 
existing health care facilities and health 
maintenance organizations ‘whether 
through sale, lease, or donation * are ex¬ 
cluded from this requirement. ‘States 
may choose to require review’ of capital 
expenditures of less than $150,000. and 
may choose to require review of site 
acquisitions and acquisitions of health 
care facilities and health maintenance 
organizations. 

tb> Coverage is required of any other 
acquisition ‘including, for example, ex¬ 
pensive medical equipment) through 
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lease or donation if its acquisition by 
purchase would have required review. 

tc) If a State chooses to cover site 
acquisitions and acquisition of health 
care facilities and health maintenance 
organizations by purchase. It need not 
cover their acquisition by lease or dona¬ 
tion since the coverage of such pur¬ 
chases would already exceed the mini¬ 
mum requirements. However. States are 
encouraged in such coses to complete 
their coverage by including acquisition 
by lease or donation. 

It was also proposed that the capital 
expenditure threshold not be applied to 
the termination of a service, because In 
many instances (e.g.. where services may 
be duplicative* termination can lead to 
the kinds of savings and efficiencies the 
Act is designed to encourage. However, 
the Secretary, while interested in pro¬ 
moting comprehensive health planning, 
agrees that States are not required to 
cover capital expenditures solely for ter¬ 
minations or reductions of beds or 
health services. Therefore. 8 122.304(a) 
(2) and 8 123.404‘a* <2) (8 122.3044b) 
and 8 123.404(a) *2) of the proposed 
regulation* have been modified accord¬ 
ingly . 

With respect to the "bed complement" 
threshold, several respondents asserted 
that the term *‘bed complement/’ used 
in If 122.304ic) and 123.404<an3) of 
the proposed rule and now in If 122.304 
4a><3) and 123.404<a> <3) below, was 
confusing because it is presently used 
variably to denote: <a> an institution's 
total licensed beds; <b> an institution's 
total bed capacity; <c) the beds staffed 
and in operation for any given period of 
time; and <d> the allocation of beds to 
various specialities <e.g.. medical/surgi¬ 
cal. obstetrics, gynecology, etc.). In or¬ 
der that there be no ambiguity regard¬ 
ing the purpose of thisr threshold, the 
word "complement** has been deleted 
due to the confusion caused by its sev¬ 
eral different connotations and has been 
replaced by specific definition of those 
bed changes requiring review. 

Many comments were received regard¬ 
ing coverage of changes in beds. Some 
asserted that the statute does not pro¬ 
vide for review’ of bed changes because 
such changes do not necessarily involve 
the offering of a fine institutional health 
service. Others argued that changes of 
only one bed. as required in 88 122.304‘c) 
and 123.404(a) (3) of the proposed regu¬ 
lations do not warrant a certification of 
need review. Still others asked that 
"conversion** of beds be excluded, as 
long as the beds in question are all li¬ 
censed. since conversion* would not 
increase the overall supply of beds. It 
was also proposed that the capital ex¬ 
penditure threshold not be applied to the 
reduction of the number of beds. After 
considering all of the above comments, 
the Secretary has determined that sub¬ 
stantial conversions or additions In beds 
may affect the delivery and cost of 
health services. Therefore the term "sub¬ 
stantial** has been given operational 
meaning by the revisions made to 
If 122.304*a) <$) and 123.404(a) <3* 
which now provide that additions or 


conversions of more than forty berfr. or 
twenty-five percent, whichever is 1 cm, 
over a two year period must be covered 
regardless of whether any capital ex¬ 
penditure is involved. 

On this same subject, one commenter 
expressed concern that since bed u*e 
may change daily from one category to 
another <c.g., "skilled nursing facility" 
to "intermediate care facility") it would 
be impossible for a certificate of need 
program to regulate these constant var¬ 
iations. Dally bed fluctuation clearly 
need not be subject to certificate of need 
review, because States arc required by 
the Federal regulations to review only 
substantial bed changes. States are. of 
course, free to require review of those 
bed chAngos which are not covered by 
the Federal regulations. 

In addition, a question w^as raised as 
to what is meant by "relocation" of beds. 
The final regulations at 8 122.304(a) 
<3) and 8 123 4044a) (3) specify that relo¬ 
cation of beds "from one physical fa¬ 
cility or site to another" requires review. 
If there is any confusion with respect to 
relocation in particular circumstances, 
the 8tatc Agency must determine wheth¬ 
er review 16 necessary. 

Regarding | 122.304<d) of the pro¬ 
posed regulation. 1 122.304<a) (4* and 
8 123.404(a) (4) below, numerous requests 
were made that the Secretary define the 
term "new service/* that he limit re¬ 
views to those for "substantial changes*’ 
in service, and that he specifically ex¬ 
clude increases of a type of service al¬ 
ready offered. Section 123.404'b> of the 
proposed regulations. 8 123.404(c) of the 
final regulations, provides that the State 
Agency shall issue a description of the 
scope of coverage of its program. In do¬ 
ing so. It will define such terms as 
necessary. 

Numerous questions about whether 
various specific services are covered can 
be answered simply: any service Is cov¬ 
ered If it is included in the scope of 
coverage developed by the State. Tills 
scope of coverage must be at least as 
broad as the definition of '’health serv¬ 
ices" set forth at 8 122.301(d) and l 123.- 
401 «d>, but may be more compre¬ 
hensive. 

One commenter also suggested that 
8 122.304id) of the proposed regulation. 
8 122.304*a) <4>, and 8 123.404(an4) 
below, be amended to require review of 
new services which were not offered on 
a regular basis within the 12 month pe¬ 
riod prior to the date of application for 
review, rather than the 12 month period 
prior to the time such services would 
be offered as presently required. Insuffi¬ 
cient rationale was presented to support 
this change and it has not been made. 

Three commenters asked what was 
meant by the phrase "cm a regular ba¬ 
sis" as used In 8 122.304<d' of the pro¬ 
posed regulation, 8 122.304<a) <4> and 
8 123.404<aH4) below. This phrase 
serves to modify "new* service," and it 
is expected that it will be given opera¬ 
tional meaning by each 8tate. 

Questions were received concerning 
the meaning of "health services offered 
in or through a health care facility or 
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health maintenance organization. 

4 emphasis added, in I 122.304(d> of the 
proposed regulation, and 9 122.304* a > 
<4). and 9 123.404(a) <4> below). The ef¬ 
fect of the word “through’* is that those 
services not offered physically In the in¬ 
stitution subject to review, but which are 
offered to a substantial extent on behalf 
of such an institution by others, are re¬ 
quired to be reviewed for certificate of 
need purposes. 

One State suggested granting an ex¬ 
ception to certificate of need review for 
• experimental programs** of one year 
duration if no capital expenditure is In¬ 
volved. The Secretary does not feel that 
such programs should be exempted from 
review, since they may have a substan¬ 
tial impact upon the provision or other 
services and the allocation of resources 
within the State. However. State Agen¬ 
cies could process such cases expedi¬ 
tiously if the appropriate exception to 
procedures has been sought from and 
granted by the Secretary. (See the dis¬ 
cussion in this Preamble of 4 122.307 and 
9 123 408.) 

In addition, several respondents ques¬ 
tioned the requirement for review of 
changes in physical facilities in emer¬ 
gency situations <e.g„ the replacement 
of a furnace) or in cases where another 
public regulatory body Imposes condi¬ 
tions that the institution must meet in 
order to continue in operation (eg., 
compliance with fire and other safety 
codes). These sorts of changes, if sub¬ 
ject to review under the State program, 
can be reviewed “expeditiously” if 
agencies apply for and receive from the 
Secretary, under I 122.307 and $ 123 408 
of the regulations, an exception to the 
procedures required for review. 

Finally, because the proposed regu¬ 
lation did not provide sufficient time for 
States to develop an adequate scope of 
coverage, the time allowed to publish the 
scope of services covered has been made 
more flexible in 9 123.404(c) (which was 
§ 123.404(b) of tiie proposed regulation). 
Publication is now required before an 
agency reviews new institutional health 
services. 

I 123.405 Enforcement. 

Several commenters requested speci¬ 
fication of a maximum period for com¬ 
mencement of the development or offer¬ 
ing of n new institutional health service 
following the granting of a certificate 
of need and a maximum number of re¬ 
newals. Although these comments have 
merit, the Secretary believes provisions 
such as these should be developed by 
the individual States in administration 
of their own certificate of need pro¬ 
grams. nither than by the Federal Gov¬ 
ernment. The Secretary notes that 
nothing In the Act or in this regulation 
precludes a State from adopting such a 
provision Therefore, these suggestions 
have not been followed Another com- 
inenter suggested a provision specifying 
that the maximum life of a certificate 
should, in no event, exceed the useful 
or depreciable life of major equipment or 
facilities. While this suggestion may be 
followed by any 8tate. the Secretary 


lias not adopted It for the reason given 
above. 

One commcnter suggested the addi¬ 
tion of a provision requiring the denial 
of a certificate of need where the appli¬ 
cant is a facility which has received 
funds under Title VI of the Public Health 
Service Act (the Hill-Burton program) 
and has failed to fulfill its assurances 
of provision of “free care** and “com¬ 
munity service.” This suggestion was not 
accepted because there is no statutory 
basis for such an approach, and because 
sanctions exist under Title XVI of the 
Act to deal with tills specific problem. 

The following additional provision 
was recommended by one commcnter: 
“In providing for sanctions as required 
in (b* above, the Governor may request 
as part of an agreement under section 
123.105 and/or section 123.106 (of the 
proposed regulation governing State 
Agencies *; Federal cooperation through 
the Intergovernmental Cooperation Act 
of 1968. pub. L. 90-577: 82 Slat. 1098 
(1968) or other appropriate method." 
The commcnter added that by allowing 
States to request cooperation from the 
Department and/or through the Fed¬ 
eral Intergovernmental Cooperation Act. 
certain States may be able more effec¬ 
tively' and economically to achieve the 
results desired. Another commcnter 
recommended that as a further sanc¬ 
tion the Department should assist the 
State by prohibiting conveyance of 
funds within its control (e.g.. Medicare 
and Medicaid reimbursements) to facili¬ 
ties In violation of certificate of need. 
Neither of these suggestions can be ac¬ 
cepted since at this time there is cur¬ 
rently no authority, beyond that pro¬ 
vided In section 1122 of the Social Se¬ 
curity Act, for the Federal Government 
to act generally to enforce State de¬ 
terminations of need. Moreover, the 
State’s sanctions themselves must be 
effective in preventing the offering or 
development of unneeded services and 
facilities, thus negating any need for 
the Federal sanctions suggested 
A change in wording of 9 12^.405 (a> (1 1 
was recommended by one commcnter. 
from “only those new institutional 
health services • • • found to be needed” 
to “only’ those new institutional health 
services * • * found • • • to meet the 
adopted criteria of the State Agency as 
well as the appropriate Health System 
Agency t ies> “. This suggestion may be in¬ 
terpreted one ol two ways: First, the 
wording could require that both the 
State Agency and the HSA would have 
to agree that a proposed new sendee met 
their Adopted criteria, which would have 
the effect of giving HSAs a veto rather 
than the recommendatory function 
given them by section 1513<f>. Alterna¬ 
tively, the wording could be interpreted 
to mean that the State Agency would 
have to adopt any criteria adopted by 
the HSA. This would be contrary to 
section 1532<a • of the Act. which man¬ 
dates that HSAs and State Agencies 
each develop procedures and criteria 
Since either interpretation would be in¬ 
consistent with the Act. the suggestion 
cannot be accepted Moreover, the Sec¬ 


retary notes that the requirement of a 
f ading of need is derived from the stat¬ 
ute and must therefore be kept in the 
regulation. 

Another com men ter expressed concern 
that the language in 9 123.405'b) implied 
that certificate of need and licensure are 
dependent upon each other and that this 
Is impracticable If tied to 9 123.106<b> <6>. 
the review of existing institutional 
health services for appropriateness, be¬ 
cause an entire institution “would be at 
risk for a small part of its operation that 
is deemed unnecessary and because of 
decisions after the fact.” The Secretary 
will issue the regulation governing re¬ 
views under | 123.106(b)(6) at a future 
date and it Is important that the dis¬ 
tinction between the functions of review 
of existing institutional health services 
and review' of new institutional health 
services be clear. A licensure sanction 
may be used to prevent the offering of a 
new facility, or a new service in an exist¬ 
ing. already licensed facility, if the State 
selects it as a sanction under its cer¬ 
tificate of need program, as set forth 
in 9 123.405(b). although licensure is 
only one example of a sanction that a 
State may use. Additionally, it should be 
reiterated here that the enforcement re¬ 
quirement applies only to certificate of 
need reviews, not to reviews of pro¬ 
posed new Institutional health services 
under section 1523(a)(5) of the Act or 
of existing institutional health services. 
Section 123.405(b) lists several types of 
sanctions, and States may use one or a 
combination of the listed sanctions or 
devise alternatives as long as the re¬ 
sulting provisions ensure that only 
needed new institutional health services 
are offered or developed within the 
State. 

One commenter. objecting to the 
statement in Subpart E of the Preamble 
to the proposed regulation that “sanc¬ 
tions lending to the denial of reimburse¬ 
ments • • • are not, in themselves, suffi¬ 
cient sanctions • • \“ stated that pro¬ 
vider sanctions should be viewed on their 
merits In a particular locale. Denial of 
reimbursement may be effective In de¬ 
terring a certificate of need regulation 
violation However. Title XV requires 
that “only those services, facilities and 
organizations found to be needed shall 
be offered or developed.” 8uch a sanction 
.would not apply to all institutional 
health services; for example, it would 
not affect new services aimed entirely at 
the private-pay market which might be 
offered or developed despite u negative 
finding by a State Agency. 

One commcnter objected to “criminal 
penalties.” as a sanction (f 123.4054b* >. 
and another stated that the enumerated 
sanctions w ere too severe and should bo 
an individual State prerogative All 
types of sanctions listed in 9 123.405(b) 
are examples of sanctions which might 
be used by States and are Intended to be 
illustrative only. 

A commcnter requested tliat the regu¬ 
lation provide for both “conditional” and 
partial" certification to permit the 
State Agency to Attach conditions or to 
approve part of the application. TTie 
Secretary believes it is not appropriate 
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for the regulation either to prohibit or 
require this. A change has been made 
in 4 I23.407<a><5> to clarify that States 
may attach conditions to a final decision 
if the State program provides for such 
a procedure. 

To allow States more flexibility in de¬ 
termining sanctions, one commcnter 
suggested the following word change In 
paragraph <b>: from M * 1 * which the 
Secretary finds appropriate • • •" to 
"• • • which the Secretary finds suffi¬ 
cient • • **\ The Secretary agrees that 
this suggested rewording more clearly 
reflects the Intent of the legislation and. 
therefore, has incorporated this change 
in the regulation. 

Many commcnters stated that the re¬ 
view of predovelopment activities Involv¬ 
ing a capital expenditure in excess of 
$150,000 C| 123.405(a) of the proposed 
regulation and 4 122.304<b) and 1123.- 
404(b) below) would be inappropriate 
interference with institutional manage¬ 
ment because the planning for new serv¬ 
ices is a vital function of a business. One 
observed that hospitals enter Into feasi¬ 
bility studies as part of their long-range 
planning in the normal course of busi¬ 
ness. and that health planning agencies 
would not be performing such activities 
for institutions. Others remarked that 
no mention was made of predevelopment 
activities in the Act. However, the stat¬ 
ute does require, at section 1523(a)(4) 
(B), that State certificate of need pro¬ 
grams provide for review and determi¬ 
nation of the need for new institutional 
health services “prior to the time such 
services, facilities, and organizations are 
offered or developed or substantial ex¬ 
penditures are undertaken in prepara¬ 
tion for such offering or development 
• • Therefore, the required review of 
certain predevelopment activities must 
be retained 

Based on the comments received, the 
Secretary has reconsidered the require¬ 
ment that site acquisition be reviewed. 
It has been pointed out that institutions 
frequently acquire real estate as oppor¬ 
tunities arise, often for investment pur¬ 
poses. and with no definite plans for de¬ 
velopment or expansion. Since the pur¬ 
pose of this threshold is to review ac¬ 
tions cloecly related to the offering or 
development of health services, the ac¬ 
quisition of land, which is not necessar¬ 
ily development-related, is no longer re¬ 
quired by regulation to be reviewed. 
Also, preliminary plans. surveys, and 
studies, on the basis of the arguments 
stated' above, could be said to fall within 
the normal course of business; because 
they represent a very early and specula¬ 
tive stage of development, the regula¬ 
tion docs not require these to be re¬ 
viewed unless the State program so spec¬ 
ifies. Consequently, the terms “site ac¬ 
quisition" and "preliminary plans, sur¬ 
veys. and studies" have been deleted 
from the definition of predevelopment 
activities found in ) 123.405(a) of the 
proposed regulation I 122.304(b) and 
4 123.404(b) below of the regulations. 
However, the regulation still requires a 
determination of need prior to substan¬ 
tia) expenditures In preparation for the 
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offering or development of a new Insti¬ 
tutional health service, and any ex¬ 
penditure in excess of $160,000 for 
architectural designs, plans, working 
drawings, and specifications remains 
subject to review. Therefore, this re¬ 
quirement lias been retained but moved 
to 1 123.404(b). In addition, language 
has been added to 4 122.304(b) and 
4 123.404(b) in order to clarify that 
these activities are to be covered under 
new Institutional health services subject 
fco review. 

A common ter pointed out that If a 
proponent has secured arrangements 
or commitments for financing a new in¬ 
stitutional health service, this might in¬ 
fluence a planning agency to approve 
the offering or development of a pro¬ 
posed new service; conversely. If the pro- 
pooed service then were not approved, 
serious financial losses to the applicant 
might result. For these reasons, this ac¬ 
tion has been included In 8 123.404(b) as 
a predcvelopment activity which may 
not be undertaken prior to a determina¬ 
tion of need. 

1 122.305 and § 123.406 Adoption and 
public notice of review procedures 
and criteria. 

Proposed 4 122.305 and 8 123.406 set 
forth for the H8As and State Agencies, 
respectively, the schedule for the adop¬ 
tion of review procedures and criteria 
and the requirements for publicizing and 
distributing these procedures and cri¬ 
teria. A number of comments considered 
these sections to be undue regulation on 
the port of the Secretory and one com- 
menter felt the sections should be delet¬ 
ed. A further rationale offered for de¬ 
letion of 4 123.406 was that a State can 
implement the review of new institu¬ 
tional health services only through 
existing programs such as certificate of 
need or review under section 1122 of the 
Social Security Act, and, therefore, there 
is no need to develop and publish a sep¬ 
arate set of procedures and criteria. An¬ 
other commenter called the regulations 
burdensome and costly. The statutory 
basis for inclusion of these sections is 
section 1532(a) of the Act which re¬ 
quires HSAs and State Agencies to fol¬ 
low procedures, and apply criteria, de¬ 
veloped and published In accordance 
with regulations of the Secretary. The 
requirements of section 1532 apply 
equally to reviews of new institutional 
health services, certificate of need re¬ 
views and section 1122 review’s by HSAs 
and State Agencies, and other reviews 
of proposed health services by HSAs. 

One respondent suggested that the cri¬ 
teria for the present review of capital ex¬ 
penditures In accordance with section 
1122 of the Social Security Act should be 
allowable for use during the conditional 
designation period, implying that lack of 
adequate time would require use of tem¬ 
porary measures for proposed procedures 
and criteria. As explained below, the re¬ 
vised time period will allow sufficient 
time for development of procedures and 
criteria. 

A large number of commcnters ex¬ 
pressed opposition to the Lhree-month 


time period for Adoption of procedures 
and criteria In 4 122.303(a) and 8 123.406 

(a) . As a result of these comments, the 
provisions have been changed. Since the 
HSAs arc only recently designated in 
many areas, and a few State Agencies 
arc still undcxignAted. the Secretary be¬ 
lieves it unwise to require adoption of 
procedures and criteria by these agencies 
in such a short period because the H8A 
and 6tato Agency might be unable to co¬ 
ordinate with each other. The regula¬ 
tions governing the time period for both 
HSA (4 122.305) and Stitc Agency 
(| 123.406) adoption of procedures and 
criteria have been revised to require their 
adoption prior to performance of the re¬ 
view functions. However, under the au¬ 
thority of sections 1515(b)(2) and 1521 

(b) <2) (A) of the Act, the Secretary may 
require any conditionally designated 
State Agency or H8A to adopt review 
procedures and criteria and to assume 
a review function at the earliest practi¬ 
cable date when in his judgment that 
agency is capable of doing so. 

Others suggested allowing a specific 
time period for interested groups to com¬ 
ment on proposed procedures and cri¬ 
teria, and allowing appeals from pro¬ 
vider groups affected (4 122.305(b) and 
4 123.406(b)), Neither suggestion was 
adopted since the Secretary believes this 
is inappropriate detail for these regula¬ 
tions. The State Agency and HSA are 
required to give interested persons the 
opportunity to comment, but a time limit 
may be set. Either agency may also pro¬ 
vide for an appeal if it desires to do so 

Several commcnters thought the dis¬ 
tribution list in 8 122.305(b)(1) and 
I 123.406(b) (1) should be more selective, 
while others proposed the addition of 
oilier persons or groups to receive copies 
of proposed or adopted procedures and 
criteria. The Secretary agrees that any 
agency which establishes rates for health 
institutions must receive this informa¬ 
tion so that the various regulatory 
methods may be coordinated. A provision 
has been added at 4 122.305(b)(1) and 
4 123.406(b) (1) to this effect. 

The requirement at 4 122.305(b)(2) 
and 4 123.406(b)(2) for publication of 
proposed or adopted procedures and cri¬ 
teria elicited numerous comments. Many 
respondents protested the prohibition oo 
placement of the notice in the legal no¬ 
tice or classified advertisement sections 
of the newspaper. Two reasons were 
given: (1) Placement elsewhere in the 
paper is financially prohibitive; and (2) 
exact placement of the notice cannot 
always be assured. This section has been 
revised to delete the prohibition against 
the placement of the notice in legal or 
classified sections. A contrasting sug¬ 
gestion was that publication of the no¬ 
tice be required once a week for three 
consecutive weeks in the classified or 
display ads. This suggestion was not fol¬ 
lowed, since to do so would be unneces¬ 
sarily burdensome. Another comment 
suggested that public notice be given by 
the issuance of press releases to all the 
news media in the area. This was not 
adopted because agencies cannot assure 
that press releases will be used and no¬ 
tice actually given to the public by thl* 
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means One comment dealt specifically 
with the use of alternative methods for 
providing notice of proposed procedures 
nnd criteria. The suggestion was incor¬ 
porated into the revised regulation by 
adding 9 122 305rb>(3> and ? 123 406(b) 
3>. which allow the HSA or the State 
A rccncy to receive an exception to this 
requirement in certain Instances where 
uitable alternative means is proposed 

Other comments involved suggestions 
for post-adoption actions. These ranged 
from holding a public hearing to give 
reasons for not adopting comments to 
providing for a written appeal after 
adoption. These suggestions were not ac¬ 
cepted because they limit too severely 
the flexibility of the agencies. However, 
the State Agency or HSA is free to add 
these or other provisions, not incon¬ 
sistent with the regulations, as it deems 
necessary. 

t 122.305. 

One commcnter asked for clarification 
of the term “unit of local government ’ 
in i 1 22.3 05(b) <i). The term is defined 
at 42 CFR 122.1 (q). To be consistent with 
this reference, the term has been 
changed to “units of genera! local gov¬ 
ernment/* 

9 123.406* Adoption and public notice 
by Stale Agcncies. 

One commcnter noted that the SHCX: 
and one or more HSAs in the State may 
not exist at the time the State Agency 
adopts its procedures and criteria, and. 
therefore, the regulation should speak 
to this circumstance in i 123.406ib> (1)' 
No change to the regulation is required, 
since the State Agency may fulfill its re¬ 
quirement by distribution to those agen¬ 
cies which exist at the Umc of adoption 
and to the others upon their establish¬ 
ment. 

One commenter suggested that the 
public notice of procedures and criteria 
for a State Agency sorting a State with 
an interstate standard metropolitan 
.statistical area should be published 
throughout that area (| 123.406(b) (2) >. 
The Secretary believes that sufficient 
public notice lias been provided for In 
tlie regulations and that the addition of 
such a requirement would be unnecessar¬ 
ily burdensome to the State Agency. 

I 122,306 Health systems agency pro - 
cedures; general comments. 

A commenter said that the review of 
HMOs by HSAs must be more clearly ad¬ 
dressed in the regulations if it is to be 
meaningful. The commcnter claimed 
that existing procedures for review by 
the Department of HMO grants would 
make HSA review and comment redun¬ 
dant. However. HSAs are required by 
section 1513(f) of the Act to review and 
muke recommendations to State Agen¬ 
cies respecting the need for new institu¬ 
tional health services, which would in¬ 
clude those provided m or through 
HMOs.'as well as new HMO* themselves. 
This review would be based on the agen¬ 
cies* criteria, which might well be differ¬ 
ent from those established by the Secre¬ 
tary for reviewing the HMO grant 


proposal. The HSAs nonetheless are en¬ 
couraged to coordinate their reviews 
with other required reviews of HMO 
proposals. Including for example their 
reviews of proposed uses of Federal funds 
under section 1513(e) of the Act, a pro¬ 
gram for which the Secretary will soon 
issue regulations. 

I 123.407 State Agency procedures gen¬ 
eral comments. 

It was suggested that 9 123.407 be re¬ 
written to coincide with the procedures 
for section 1122 of the 8ocial Security 
Act. It is expected that section 1122 re¬ 
views and reviews of new institutional 
health services (including certificate of 
need) will be closely coordinated at the 
State and HSA level. In fact, pursuant to 
section 1532 of the Act. many of the pro¬ 
cedures for reviews under section 1122 
are Identical to those for reviews of pro¬ 
posed new Institutional health services 
However, since the authority and re¬ 
sponsibility for the section 1122 pro¬ 
gram rests with the Federal Government , 
it Is necessary that the regulation per¬ 
taining to this review provide the neces¬ 
sary detail so that ambiguity and dif¬ 
fering Suite-by-State Interpretations do 
not exist. With respect to reviews of new 
Institutional health services, the Secre¬ 
tary’s intent Is to provide minimum regu¬ 
lations in order to allow States and 
HSAs as much flexibility as possible in 
developing their own review programs to 
meet State and local needs 

i l22J06\a> and 1 128.407*0* Health 
systems agency and State Agency 
procedures; general comments. 

Many commenters objected to the du¬ 
plicate procedural requirements found in 
I 122.306(a) for HSAs and 5 123.407<a> 
for State Agencies. While section 1532(a) 
of the Act directs each of these agencies 
to make provisions for carrying out all 
the procedural requirements listed in 
section 1532(b). the Secretary recog¬ 
nizes that four of these procedural re¬ 
quirements need not be actually per¬ 
formed by both agencies in order to 
achieve the results required by the Act. 
For this reason, paragraph (c) was added 
to i 122.306 to relieve HSA s of the re¬ 
quirement of 9 122.306(a) (1) for written 
notification of the beginning of a review*, 
if the State Agency, in performing its 
function under $ 123.407(a) (11 gives 
such notification. Also 5 122.306(d) and 
5 123.407(c) were added to permit the 
HSA and State Agency to coordinate the 
three functions listed so that if one 
agency provides for performance of die 
function, the other agency is not required 
to do so. These three functions are those 
of requiring certain Information from 
persons subject to review: submission of 
periodic reports by providers and others 
respecting development of proposals sub¬ 
ject to review; and submission of letters 
of intent in the case of construction proj¬ 
ects. In addition, the HSA's provision of 
the opportunity for a public hearing dur¬ 
ing the course of review may satisfy this 
required procedure for the State Agency, 
if the State program so specifies. 


I 122.407 1 a) Procedure of agcncu t dele¬ 
gated State Agency functions. 

A comment was received suggesting tire 
inclusion ol language referring to the 
procedures adopted and utilized by agen¬ 
cies other than the State Agency, when 
such functions ore delegated to such 
agencies in accordance with } 123.107. It 
is anticipated that appropriate language 
will be added to 9 123.1 (when Subpart A 
of Part 123 is finally adopted) to.require 
that reference to the State Agency with 
respect to a particular function shall be 
deemed reference to the agency which is 
performing that function under an ap- 
propriate agreement with the Stale 
Agency. 

9 122.306*a* *J> and 9 123.407\a> (/ • 

Notification of the beginning of a re¬ 
view by health systems agencies and 
State Agencies. 

Several commenters suggested that Uie 
notification of the beginning of a review 
by the HSA or State Agency should be 
made only upon receipt of a completed 
application. The Secretary believes Unit 
this matter is best left to the agencies to 
address in their published procedures. 

Further, the Secretary’, in order to pre¬ 
vent confusion, has defined the “date of 
notification" for purposes of 9 122 306 1 a > 

«1» and t 123.407(a) < 1 > to mean the date 
on which notice to afTected persons is 
sent or the date on which notification 
appears in the newspaper, whichever date 
i«. later. 

Several comments suggested that the 
minimum 30-day period, required to be 
allowed for affected persons to request 
a public hearing, may be loo long in 
emergency situations. In response, the 
parenthetical phrase, ‘ which period may 
not be less than 30 days from the date 
of the written notification required by 
tills subparagraphhas been deleted 
from 1 122.306(a)(1) and 1 123.407(a) 
(1). Section 122.306(a) <7* and 9 123.407 
«aM7>, dealing with public hearings in 
the course of agency review, have been 
modified to provide that such hearings 
must be held within a reasonable period 
from the date of written notification to 
affected persons of the beginning of a 
review. 

Other commenters recommended per¬ 
mitting the legal notices section of a 
newspaper to be the medium for notify¬ 
ing “affected persons.*’ Sections 122.306 
(aMl) and 123.407(a)(1) require the 
HSA and State Agency to notify mem¬ 
bers of the public through newspapers of 
general circulation but do not specify 
the particular section of the newspaper 
Thus, there is no need to change this 
language. 

Several commenters requested that 
certain groups be specifically mentioned 
in the definition of “affected persons" in 
f l22.306<aMl) and ff 123.407(a) <1). 
Among the organizations proposed to be 
included were hospital councils. Medi¬ 
care fiscal Intermediaries, and PSROs. 
These organizations have not been 
named, but the Secretary* did consider it 
necessary to include specific mention of 
any agency which establishes rates for 
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health institutions, m> that the various 
regulatory methods may be coordinated 
Accordingly, language has been added at 
9 123.407(a) (1) to include such agencies 
In the lists of ' affected persons" who re¬ 
ceive notification of the schedule for re¬ 
view. In addition, HSAs and State agen¬ 
cies may expand this minimum definition 
to include other individuals and orga¬ 
nizations. 

It was also suggested by several com¬ 
mon ters that notification to "affected 
persons" should be allowed by means 
other than direct mail. As indicated in 
9 122.306(a) (l) and 1 123.407(a)(1) of 
the regulations, these persons may be 
notified through a regular system of 
mailed notices, such as newsletters, 
rather than by individual letters an¬ 
nouncing single reviews. 

One commenter suggested stronger 
language to encourage increased utilisa¬ 
tion of newspapers for public notice. The 
Secretary has determined that the pres¬ 
ent language adequately carries out the 
Intent of the statute. 

A comment was received requesting 
the inclusion of language to allow notice 
through other communications media, in 
addition to newspapers of general circu¬ 
lation. However, such additional notice 
is not prohibited by the language of 
f 122.306(a) <1 1 and 9 123.407(a) (1>. 

$ 122.30C 10 m i > Notification of the 
beginning of a rayiew bp health sys- 
tetrui agencies. 

One commenter suggested that the 
responsibility for written notification to 
affected persons be placed upon the ap¬ 
plicant, rather than upon the HSA. Sec¬ 
tion 1532(b)(1) of the statute requires 
only that each HSA and State Agency in¬ 
clude in its procedures a requirement for 
written notice to affected persons. The 
Secretary believes that the assignment of 
responsibility for this notification is 
more properly dealt with by HSAs and 
8 tate Agencies as they develop review 
procedures, than by Federal regulation. 

9 122.306(q>< 2) and i 123.407(a)(2) 
Health systems agency and State 
Agency schedules for review. 

Comments were received recommend¬ 
ing that schedules for reviews by the HSA 
and State Agency of new institutional 
health services consist of two separate 
90-day review periods, rather than the 
single 90-day period required in 9 122,306 
(a)(2) and 5 123.407(a)(2) of the pro¬ 
posed regulations. Experience with the 
section 1122 program suggests that a 
90-day period Is usually adequate to com¬ 
plete the review. In any case, the re¬ 
quirement Ls that it be 90 days "to the ex¬ 
tent practicable." Finally, there is no 
legislative history to suggest that Con¬ 
gress intended a 180-day period of review’ 
for each new proposed service. The 180- 
day period is longer than the '•eview pe¬ 
riod normally found in State certificate 
of need programs, and it could represent 
a substantial and costly delay to the 
proponent of a new institutional health 
service. For these reasons this proposal 
has not been accepted 


Se veral comment era recommended 
that a concurrent review be required by 
the HSA and State Agency. Other com- 
menters suggested that a sequential re¬ 
view’ be mandated. The regulation 
specifies neither, and therefore, allows 
either type of review to take place within 
the required time period. 

One comment was received suggesting 
that the review by the State Agency and 
HSA be a joint review, or that the 8tatc 
Agency waive its option to review pro¬ 
posals. This suggestion is contrary to 
tho statute, which requires distinct re¬ 
views by the HSA ‘section 1513(f)) and 
the State Agency (sections 1523(a) (4) 
(b> and 1523(a) <5>) of proposed new 
institutional health services. 

Several comments were received re¬ 
questing clarification of those activities 
which must be performed within the 90- 
day review period. In response, the Secre¬ 
tary expects that agencies will have 
reached a decision, pursuant to their 
adopted procedures, within the 90-day 
review period. The Secretary notes that 
a public hearing for good cause shown 
occurs subsequent to a decision, and 
therefore is excluded from thte 90-day 
time frame. Further, he notes that 
9 123.407(a) (2) requires agencies to adopt 
criteria for determining when it would 
not be practicable to limit a review to 90- 
days; and that it is likely that these 
criteria will include provision for those 
occasions when a public hearing daring 
the course of a review’ extends beyond 
the usual time. He further notes tlxat the 
period allotted for HSA review may not 
be reduced beyond 60-days without the 
w’rilten consent of the HSAs 

Section 123.407(a) (2) State Agency 
schedules for reviews. 

Several comments were received sug¬ 
gesting modification.*? that would extend 
the 90-day review period. However, the 
present language already provides the 
opportunity for the 8tate Agency to ex¬ 
tend the review* period based upon cri¬ 
teria It establishes for determining that 
the 90-day review period is not practi¬ 
cable 

A recommendation w’as also received 
that when a decision by a State Agency 
is not rendered within the 90-day review 
period, the proposal shall be deemed to 
have been approved. The language of the 
statute does not allow this, as section 
1523(a)(4) requires that the 8tate cer¬ 
tificate of need program provide that 
"only those services, facilities and or¬ 
ganizations found to be needed shall be 
offered or developed. • • •" Therefore, 
provision has been made at 9 123.407(a) 

(15) for cases where a proposal for a new 
institutional health service has not been 
reviewed in the appropriate period. The 
proposal then Is deemed to have been 
found by the State Agency not to be 
needed. 

Two commenUi concerned cases In 
which an HSA would not make a recom¬ 
mendation to the State Agency within 
the time allotted by the State Agency for 
its review. One commenter recommended 
tlxat States should be able to act on the 
application without waiting for the HSA 


recommendation, while the other felt 
that the State should not be able to make 
a fiixal decision until it has received the 
recommendation. Section 1523(a) (4) and 
1523<a) <5> of the statute and 9 123.- 
403<b> of the regulation require the State 
Agency to consider the recommendation 
of the HSA in conducting its review 
However, if the HSA does not make a 
recommendation in the allotted period 
of time, the 8tato Agency must make a 
decision by the end of 1U review period 
without waiting for the HSA>recom¬ 
mendation. It should be noted, however, 
tlxat on HSA has the obligation under 
the statute to make recommendation* 
within the appropriate period. 

Some commcnters asked about co¬ 
ordination of procedures and review time 
periods between HSAs and State Agen¬ 
cies. The Secretary notes tlxat 9 122.306 
(a) (2) (i) of the regulations requires that 
reviews pursuant to section 1513(g) of 
the Act shall not take longer than the 
period specified by the State Agency to 
accordance with 42 CFR 123.407(a)(2). 
This provision is necessary in order that 
the State Agency have the necessary 
flexibility to obtain HSA recommenda¬ 
tions on certain types of reviews (for ex¬ 
ample, reviews under section 1122. w hich 
arc governed by the provisions of 42 CFR. 
100 ). 

9 122.306(a) (3> and } I23.407\a • (3) 
Submission of information by per¬ 
rons subject to review to health sys¬ 
tems agencies and State Agencies 

A comment was received which urged 
language allowing an applicant to make 
minor revisions in a submitted applica¬ 
tion during the course of review if these 
revisions would not change the scope or 
content of the application. Others sug¬ 
gested that the Secretary remove pro¬ 
visions in the proposed rules allowing 
amendment of proposals during a review 
cycle The Secretary has decided that 
this issue should be left to the individual 
States for resolution. 

Further, an addition has been made to 
these subparagraphs to clarify the regu¬ 
lation on the types of information which 
agencies may request. The addition per¬ 
mits agencies to vary the informational 
requirements according to the purpose 
for which a particular review is con¬ 
ducted or the type of health service beiiu 
reviewed, provided that the HSAs and 
State Agencies may require no informa¬ 
tion of person subject to review’ which is 
not prescribed and published as being 
required for that type of review 

I 122.306(a) (3) Submission ot tufas- 
motion to health systems agench- 

Several commenters suggested modi¬ 
fications to the requirement that HSA- 
prescribe and publish a description of the 
types of information they will requin 
from persons subject to review. The pro¬ 
poned rules did not contain such a re¬ 
quirement. However, the Secretary ha* 
decided that this subparagraph should 
be changed to require HSAs to prescribe 
and publish a description of the type of 
information that is required. In Additkn 
to Its form and manner. 
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1 123.407(a) (3) Submission of infor¬ 
mation to State agencies. 

Other commenters suggested that the 
State Agency prescribe the Information 
to be submitted to the HSA as well as 
itself for review purposes. The Secretary 
has decided not to require this. However, 
in I 122.l,07(c> <14> of the regulation gov¬ 
erning HSAs. these agencies are required 
to make their recommendations to State 
Agencies in accordance with the proce¬ 
dural requirements developed by the 
State Agency. In other matters, the Sec¬ 
retary encourages coordination between 
the State Agency and the HSAs within 
the State, in this and all other review 
procedures. In fact, provision has been 
made at 4 122 306 ic> and id), and 4 123.- 
407(c). to allow agencies to coordinate 
performance of certain functions in 
order to avoid unnecessary duplication of 
effort (see the discussion under those 
sections of the Preamble). The submis¬ 
sion of required information to the 
State Agency is a procedure which need 
not be performed at both the State 
Agency and HSA level if one agency pro¬ 
vides for performance of this function. 

5 122 300(a) (4) and i 123.407* a > (*• 
Submission of periodic reports by 
persons subject to review to health 
systems attendee and State Agencies . 

Several commenters suggested that an 
institution’s long-term plan should be 
deemed sufficient to meet the require¬ 
ment for “periodic reports” which must 
be submitted to the health systems 
agency and the State Agency. It is the 
responsibility of the HSA and the 8tate 
Agency to determine the form of periodic 
report required, and they may consider 
such plans acceptable Several com- 
m enters suggested that these previsions 
for periodic reports be deleted, but they 
are required by section 1532(b) <5) of the 
Act and cannot be deleted. 

Several commenters expressed concern 
w ith the content and timing of the sub¬ 
mission of j>eriodic reports required by 
both the State Agency and HSA and 
suggested a coordinated, common report¬ 
ing system. As is the case with certain 
other procedures. 4 122.306* d) and 
I 123.407(c> permit coordination between 
the 8tate Agency and the HSA; there is. 
however, no requirement for it in the 
regulation. 

} t22 3Q6ia> (5> and } 123.40? i a* *5) 
Provisions for written findings by 
health systems agencies and State 
Agencies. 

A comment was received suggesting 
that HSAs contiguous to the health sen - 
ice area In which the preposed institu¬ 
tional health service is to be located be 
included among parties required to re¬ 
ceive written findings. The Secretary 
does not find this additional require¬ 
ment to be necessary, since a contiguous 
HSA must be given notice of the begin¬ 
ning of a review' and may then request a 
copy of the written findings, if it wishes 
to do so. 

Section 123.407(a) (5) has been revised 
to make it clear that if a State Agency 
wishes to attach conditions to Its recom- 
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mcndatlon or decision, it may do so as 
long as the established State program 
permits conditions to be attached. Sec¬ 
tion 122.306(a)(5) now provides HSAs 
may attach conditions If the State pro¬ 
gram does not prohibit such a procedure. 

f /22.306(a)(5) Provision for written 
findings by health systems agendas . 

One comment was received asking for 
correction of the section references with¬ 
in the parenthetical clause to 3 122.300, 
and the correction has been made. 

Many commenters requested deletion 
of the words “final decision of" from this 
subparagraph on grounds that HSAs 
make only recommendations, not deci¬ 
sions. The phrase has been retained for 
reasons explained below In the discussion 
of 5 122.306»a><8>. 

I 122.306ia > (7) a?uf 4 123.407 <a> (7) 
Provision for public hearing in the 
course of agency review by health 
systems agendas and State Agencies. 

Several comments were received on the 
minimum definition to “persons directly 
affected" who are. therefore, entitled to 
request a public hearing in the course of 
agency review. Many felt that the defini¬ 
tion w as too broad and that certain ele¬ 
ments of the definition should be deleted 
to give more flexibility to the HSA and 
State Agency. Others commented that 
the definition should include mention of 
specific groups, such as Medicare inter¬ 
mediaries. health care providers within 
the region served, or public elected offi¬ 
cials. either In addition to. or in place 
of. current elements of the definition. 
The Secretary has determined that aw 
agencies which establish rates for health 
care facilities or HMOs in the State or 
health service area should be included in 
this definition. Furthermore. HSAs or 
State Agencies may expand the definition 
in their adopted procedures. 

Several comments stated that the term 
“hearing" in many States requires spe¬ 
cial treatment under State law and sug¬ 
gested that a less formal term be used, 
such os “public meeting." The term 
“hearing* is retained in 4122.306(a)(7> 
and 4 123.407«a> (7) and <8). since it is 
the term used In section 1532(b)(8) of 
the Act. A comment w*as also received 
recommending that the regulation pro¬ 
vide for the following: right to repre¬ 
sentation by counsel; right to require the 
availability of documents; written rec¬ 
ords of hearings: pre-hearing discovery, 
and pre-hearing conference; and receipt 
of testimony under oath. However, speci¬ 
fication of the degree of formality of the 
hearing has been left to the agency’s 
procedures. 

Other commenters objected to repeti¬ 
tive public hearings and asked that this 
paragraph be deleted. Some commenters 
felt that a single healing should be held 
by the HSA while others were of the 
opinion that only the State Agency 
should hold u public hearing. Section 
1532(b) (8» of the statute requires, how¬ 
ever, that each agency make provision 
for public hearings in the course of 
agency review. It should be noted, how¬ 
ever, that nothing in this regulation rc- 
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quires more than a single public hearing 
for a proposed new institutional health 
service, and nothing in it prohibits the 
holding of a single public hearing for 
consideration of more than one new In¬ 
stitutional health service proposal. The 
regulations explicitly provide at 4 123.407 
(a)(7)(ii) that the State Agency may 
consider the provision of an opportunity 
for a public hearing by the HSA as satis¬ 
fying the State Agency requirement. 

One comment was received asking that I 
the public be allowed to comment at 
meetings at which the application is 
scheduled for discussion or other action 
Ail business meetings of the HSA and 
State Agency must be open to the public 
and. should the HSA or State Agency 
decide to use the meeting at which the 
application is reviewed as a public hear¬ 
ing for the purpose of accepting com¬ 
ments, it may do so. The regulations pro¬ 
vide that the procedure for such a public 
hearing must permit any person to pre¬ 
sent testimony. 

Some commenters asked, without spec¬ 
ifying any details, that persons request¬ 
ing a hearing sometimes be required to 
bear the cost of the hearing. HSAs and 
State Agencies ore funded for the pur¬ 
pose of carrying out certain functions, 
including the provision of an opportunity 
for public hearing. The Secretary feels 
that for agencies to charge fees expressly 
for conducting public hearings would un¬ 
duly restrict public participation, con¬ 
trary to the intent of the Act. The 
regulations have been revised at 9 122.306 
<aW7). 4 122.306<a> (8). 4123.407(a)(7) 
and 4 123.407(a)(8) so as to prohibit 
State Agencies and HSAs from imposing 
fees for hearings requested by “persons 
directly affected" or hearings for “good 
cause 5how*n." This, of course, does not 
preclude a State’s requiring an applica¬ 
tion foe in its certificate of need program, 
even though the review process may en¬ 
tail a hearing. 

One commcnter proposed that the pro¬ 
cedures for holding hearings coincide 
with procedures in the sectlon 1122 reg¬ 
ulation. The regulations permit, but do 
not require, the HSA or State Agency to 
develop the procedures for hearings to 
coincide with the section 1122 hearing 
procedures. 

Several comments were received re¬ 
garding procedures for presenting testi¬ 
mony. Some contended that time limits 
should be set for each person proposing 
to testify and that groups should be re¬ 
quested to provide a single speaker. 
Others urged that a notice of intent to 
give testimony be required prior to the 
public hearing, with the applicant being 
furnished a list of those to testify. Still 
others sought clarification as to whether 
written testimony would satisfy the re¬ 
quirement of a public hearing. The regu¬ 
lations leave procedural details of this 
nature to the HSA and State Agency and 
do not preclude any of the above. As 
stated above. 4 122.306(a) (7) (for H8As> 
and 4 123.407<aM7> (for State Agen¬ 
cies) provide that there must be an op¬ 
portunity for an open public hearing, at 
which any person may present testimony. 
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Comments were received asking that 
there be clarification as to the notice of 
public hearings during the review. The 
regulations provide for the H8A and 
State Agency to develop the procedure to 
be used to notify persons of public hear¬ 
ings. and this procedure is required to be 
provided in the notification of the begin¬ 
ning of a review pursuant to ft 122 306 
(a> d) and I 123.4074a) cl). 

A comment was received questioning 
the purpose and procedure for holding 
a public hearing prior to final decision 
or rccomendatton on the proposal. Sec¬ 
tion 1532<bH8) of the statute provides 
for each agency to permit a directly af¬ 
fected person to request a public hear¬ 
ing; the purpose of this provision is to al¬ 
low such persons who may be affected by 
the proposal to have, prior to any final 
decision or recommendations, a forum 
for presenting facts and expressing their 
opinions. The hearing for good cause 
shown, which is to reconsider a decision 
after it is made, would not achieve this 
purpose. 

ft 122.306* a >< 7 > Provision for public 
hearing in the course of agency re¬ 
view by health systems agencies . 

Several contents were received recom¬ 
mending that the HSA be required rou¬ 
tinely to bold a public hearing during the 
process of each review. The statute re¬ 
quires only that a hearing be held if re¬ 
quested by a person directly affected; 
however, the HSA is not precluded from 
routinely holding such hearings. 

Several comments were also received 
asking that the HSA be required to de¬ 
velop criteria delineating the circum¬ 
stances under which the application 
would receive a public hearing. Others 
asked that the HSA be required to make 
a determination within set time limits 
during the review period as to whether 
an application would receive a public 
hearing. 8tlll others asked for the in¬ 
clusion of a definition of "good cause" 
and that a minimum number of requests 
be received in order for a hearing to be 
required. As mentioned above, the stat¬ 
ute requires that there be a hearing dur¬ 
ing the course of review if requested by 
persons directly affected by the review. 
The procedures must provide for time 
frames within which the request for 
public hearings may be made and time 
frames for the holding of such hearings 
prior to the due date of the HSA’s recom¬ 
mendations. The HSA may develop other 
procedures to implement the public 
hearing provision as long as such pro¬ 
cedures do not restrict the ability of any 
person directly affected by the review to 
request a public hearing, or relieve the 
HSA of the responsibility for holding 
one. 

The phrase "health care facilities and 
health maintenance organizations lo¬ 
cated in the health service areas of the 
agency which provide services similar to 
the proposed services under review'* in 
ft 122.306<a> (7> was accidentally re¬ 
peated. The repetitive phrase has now 
been deleted. 

A comment was received noting that 
ft 123.407(a) (7>. concerning 8tate Agen¬ 
cies. Included the words "one or more" 


preceding "persons directly affected" 
while 5 122.306(a) (7), concerning HSAs. 
did not. For consistency, the words "one 
or more" have been added to the latter 
section. 

ft 123.407\a) <7) Provision for public 
hearing in the course of agency re¬ 
view by State Agencies. 

Several comments were received sug¬ 
gesting that the State Agency not be re¬ 
quired to hold a public hearing if the 
HSA had provided the opportunity for a 
public hearing. The regulations now pro¬ 
vide at ft 122.306(d) and ft 123.407(0 
that when an opportunity for a public 
hearing is provided by the appropriate 
HSA. the State Agency is not required to 
hold such a hearing, if its procedures 
so state However, language has been 
added to the regulations stating that 
where the HSA did not provide the op¬ 
portunity for a public hearing to a per¬ 
son defined as "directly affected" by the 
State Agency due to a difference in defi¬ 
nition of "persons directly affected." 
the State Agency must provide such an 
opportunity to that person. The para¬ 
graph has been modified to include this 
requirement. 

A comment was received stating that 
there should be a mandatory public 
hearing on all inpatient applications. 
While the regulations do not require such 
action, there is nothing in the regula¬ 
tion to prevent the State Agency <or 
HSA > from adopting procedures man¬ 
dating a public hearing in the case of 
applications for inpatient services. 

f 122.306(a) («» and ft 123.107*0* »*> 
Provision for public hearing far re¬ 
view of health systems agency and 
State Agency decision. 

Several comments were received con¬ 
cerning the term "good cause shown." 
One commcnter recommended that the 
term "good cause" be replaced by "on 
grounds of arbitrary or capricious" ac¬ 
tion. This suggestion has not been ac¬ 
cepted because the statute uses the term 
"good cause." Still another comm enter 
requested that the definition be made 
more exact. This is considered unneces¬ 
sary because the agencies are expected 
to give any needed clarity to this re¬ 
quirement in their adopted procedures. 

Several commenters also recom¬ 
mended that tills section be deleted and 
replaced by a provision for a public hear¬ 
ing held during, rather than after, the 
review process. Section 122.306ia> (7) «in 
the case of HSAs) and I 123.4074a) (7> 
<ln the case of State Agencies) provide 
for public hearings during the review if 
requested by persons directly affected by 
a proposal. The Act requires an addi¬ 
tional hearing after the agency decision 
if requested by any person who lias 
shown good cause. However, because re¬ 
views of proposed new institutional 
health services under section 1613(f). re¬ 
sult in "recommendations”, not "deci¬ 
sions". by HSAs, the requirement for a 
post-decision hearing does not apply to 
these reviews. 

Other comments sought specific time 
limits for requesting and holding hear¬ 


ings for good cause shown in order that 
decisions would not Indefinitely remain 
under a cloud of doubt. To avoid this 
possibility, the Secretary has amended 
ft 122.306(a) 48) and ft 123.407<a) <8>. 
Section 123.407*a> (8) now requires that 
to be effective, requests for hearings must 
be received within thirty days of an 
agency decision and that. the hearing 
shall commence within thirty days of 
receipt of such a request. However, 
where the State law governing the prac¬ 
tices and procedures of administrative 
agencies provides for different time pe¬ 
riods, the tatter shall govern. 

One comment wtls received requesting 
that the term "any person" a* used in 
this paragraph be defined to include only 
those persons who participated in pub¬ 
lic hearings during the review process. 
Other comments were received request¬ 
ing that where a proposal by an HftfO 
has been reviewed, the applicant MMO 
is the only person who should be able to 
request a public hearing for good cause 
shown for review of a decision These 
recommendations were unacceptable be¬ 
cause the term "any person" is taken 
from the statute, and the Secretary has 
no basis for restricting its literal defini¬ 
tion. 

Several comments were received ask¬ 
ing that a request for a public hearing 
for the purpose of reviewing a decision 
regarding an HMO be completed within 
30 days from receipt of the request. As 
noted above, time limits have now been 
placed on the review of an agency de¬ 
cision. Further, as has been explained 
in the Preamble discussion of ft 122.308 
and I 123.409, the HSA and State Agency 
are encouraged to consider the time re¬ 
quirements of those HMOs which ore re¬ 
ceiving or requesting Federal assistance 

Comments were received noting that 
the proposed regulations contained no 
notification requirement for holding a 
public hearing for the purpose of review¬ 
ing a decision; they also recommended 
that the regulations Include minimum 
notice requirements. This recommenda¬ 
tion was accepted, and the language re¬ 
quiring notification has been added in 
ft 122.306*a) <8> and ft 123.407(a) (8*. 

Several comments requested clarifica¬ 
tion concerning which procedural re¬ 
quirements might be applicable to a re¬ 
viewed decision. In response, ft 122.306 
(a) 48* now* states that a reviewed de¬ 
cision under that paragraph shall be 
considered a decision of the HSA and 
shall be subject to the requirements of 
ft 122.3064a) <5) # <6* and (9), regarding 
WTitten findings, notification of status 
and results of reviews, and publication 
of reports of reviews. A similar, but ex¬ 
tended. provision has also been added to 
I 123.407(a) (8). which pertains to the 
State Agency. 

In addition, several commenters asked 
for clarification of who determines that 
"good cause" has been shown in order to 
require review of a decision regarding 
the need for a new institutional health 
service. In the case of State Agency de¬ 
cisions. it is the State Agency that de¬ 
termines whether "good cause" is shown, 
and ft 123.407(a) i8> has been adjusted 
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to clarify tills. Similarly, in the case of 
HSA decisions, it is the USA that deter¬ 
mines whether “good cause** is shown, 
and I 122.306<an8) now clarifies this. 

9 122.306 <a ) (8) Prottefon for public 
hearing for review of health sys¬ 
tems agency decision . 

Several comments were received Ques¬ 
tioning the need for review hearings at 
the HSA level since the HSA makes rec¬ 
ommendations. not decisions, to the 
State Agency. In Its reviews of new in¬ 
stitutional health services. Such recom¬ 
mendations are not subject to review at 
a public hearing for good cause shown. 
However, section 1532(a) of the Act and 
9 122.302 of the regulations, pertain to 
required procedures for two types of re¬ 
views: Those conducted “pursuant to 
sub-sections <e>, <f), and ig) of section 
1513“ and “any other reviews of pro¬ 
posed or existing health services.*’ In re¬ 
gard to the former type of review. 9 122 - 
306«a><8’ notes that, “an agency rec¬ 
ommendation pursuant to section 1513 
*f> is not a decision.” Therefore, the 
HSA “recommendation” is not considered 
a “decision” which requires a hearing 
for “good cause shown.” However, it is 
the second kind of review to which this 
paragraph applies, since it Is only tills 
latter sort of review in which the H8A 
may make a decision. Examples of such 
reviews might be those reviews per¬ 
formed under the provisions of Office of 
Management and Budget Circular A-95. 
which, although they are reviews of 
proposed health services, do not fall 
within the meaning of review* of “new 
institutional health sendees.” Further, 
this paragraph docs not apply to the re¬ 
view functions conducted under section 
1513 <e» or (g> of the Act (review and 
approval of certain proposed uses of 
Federal funds, and periodic review of 
existing institutional health sendees for 
appropriateness!; the regulations per¬ 
taining to these reviews will be Issued at 
a later date. 

One comrnenter recommended that the 
r*ame criteria be included for determin¬ 
ing ‘ good cause shown” as are included 
in 1 123.407(a)(8) for State Agencies, 
and this recommendation has been 
followed. 

$ /23.407(a) (8> Provision for public 
hearing for review of State Agency 
decision. 

Several commcntcrs stated that this 
provision for public hearings to review 
decisions when good cause is shown is 
unnecessary and should be deleted. Rea¬ 
sons given Included duplication of the 
available appeal procedures provided by 
Suite administrative procedure acts, 
other traditional legal procedures, and 
the appeals provided for HSAs (5 123 - 
407(a)(9)) and “the person proposing 
the new* institutional health service” 
f > 123.407(a) (10> >. It was also stated 
that hearings on the State Agency de¬ 
cision should be the responsibility of an 
independent authority. This recommen¬ 
dation was not adopted, as the statute 
requires the State Agency to make pro¬ 


visions for these public hearings if good 
cause is shown. 

Some commenters recommended that 
the criteria listed in 9 123.407(a) (8> 
<Mv) for determining good cause to be 
expanded to include ‘'failure of the State 
Agency to apply Its own criteria.** The 
Secretary feels that the criteria which 
are listed at 9 123.407(a) (8) (i-Jv) arc 
sufficient Federal criteria for determin¬ 
ing good cause, and. therefore, this sug¬ 
gestion w*as not accepted. State Agen¬ 
cies may. of course, adopt additional 
criteria. 

Others recommended that an agency 
of the State, other than the State 
Agency, be allowed to determine when 
good cause has been shown. Tills recom¬ 
mendation was not adopted because the 
hearing for good cause shown respecting 
a State Agency decision is intended to be 
not a formal appeal but rather the review* 
of a decision by the agency making the 
decision. 

Several comments referred to specific 
questions of administrative procedures, 
Some of these comments included sug¬ 
gestions that the regulations specify a 
time period for requesting hearings as 
previously discussed in that port of the 
Preamble concerning 9 122.306( a M8» 
and 123.407(a) (8». This change has 
been made in both sections. Others were 
that there should be a limit on the num¬ 
ber of these hearings on a single applica¬ 
tion; that there should be a procedure for 
the conduct of hearings covering such 
matters as board composition, represen¬ 
tation of parties, and evidence to be 
heard: and that there should be proce¬ 
dures for a further hearing by the same 
agency on a reviewed decision if that 
decision reversed or modified the original 
decision. The Secretary encourages the 
State Agency to address specific pro- 
ceduressu ch as these in developing its 
program: however, the addition of such 
detail to the Federal regulation is view*ed 
as inappropriate. 

Other commenters asked that the term 
“any person” be defined to Include enti¬ 
tles such as third-party payors and per¬ 
sons w’ho participated in public hearings 
during the review*. Since the term “any 
person** would Include any individual or 
entity, this modification is not necessary. 

9 123.407(a) (9) Appeal of State Agency 
decisions requested by health sys¬ 
tems agencies , 

Several comments recommended 
amendment of this section to require 
that in cases where an appeal body 
makes a determination which Is incon¬ 
sistent with an HSA recommendation or 
State Agency decision, it also be required 
to furnish its findings in writing and the 
basis for Its decision, as the State Agency 
is required to do. The Secretary agrees 
that such a procedure is consistent with 
section 1522(b»(13> of the Act since the 
decision of the appeal agency in section 
1522(b) (13) (B) Is considered the State 
Agency decision. w*hlch section 1532(b) 
(6) requires must be in writing. There¬ 
fore, this requirement has been added to 
9 123.407(a)(9). 

One comrnenter proposed that this sec¬ 
tion clearly Identify grounds upon which 
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the State Agency could take action con¬ 
trary to HSA recommendations. There 
Is no statutory basis for such a limitation 
on the State Agency, although the regu¬ 
lation does not preclude the State Agency 
from identifying the grounds for this 
form of self-limitation. In addition. 
9 123.407(a)(9) requires a State Agency 
to provide to the HSA reasons for a deci¬ 
sion inconsistent with the HSA’s rec¬ 
ommendations. 

Of concern to several commenters was 
the lack of time frames for appeal of a 
State Agency decision. They recom¬ 
mended amendment of the regulations to 
conform to appropriate parts of the reg¬ 
ulations for the section 1122 review pro¬ 
gram. 42 CFR 100.106(c). This recom¬ 
mendation has been accepted, and a pro¬ 
vision has been added to 9 123.407(a) (9> 
which requires that: (1) HSA has 30 days 
In which to appeal a State Agency deci¬ 
sion. except that where State law gov¬ 
erning the practices and procedures of 
administrative agencies provides a dif¬ 
ferent time period, that time period pre¬ 
vails; and (2) the review* shall commence 
within 30 days of the request, again, ex¬ 
cept where State law provides a different 
time period. 

One comrnenter suggested that if the 
tentative decision of the State Agency U 
not in agreement with the recommenda¬ 
tion of the affected HSA. the State 
Agency should be required to hold a pub¬ 
lic review* (hearing) on the certificate of 
need request, and should be required to 
notify the affected HSA. the applicant 
and “other affected persons.” The Secre¬ 
tary is of the opinion that the require¬ 
ment for a hearing after the State 
Agency decision is sufficient: to require 
another one before it W'ould substantially 
burden the State Agency, although the 
State is not precluded from adopting 
such a procedure. 

A comrnenter proposed that f 123.407 
(a) <9> read “Provision that if a State 
Agency makes a decision • • • w*hicli 
is not in agreement with a recommen¬ 
dation made with respect thereto by a 
health systems agency, the State Agency 
shall submit to such HSA its wTlttcn 
findings and recommendations together 
with reasons for its decision. Such de¬ 
cision • • • shall, upon request of the 
health systems agency be reviewed, by 
the Board of Control of the State Agency 
or under an appeals mechanism as pro¬ 
vided under 9 123.407(a) (10).“ This sug¬ 
gestion has not been accepted because 
it would not- add significantly to the 
regulations. 

One commenter noted that I 123.407 
(a><9» did not make it clear that only 
the HSA within svhose area a project is 
to be located is entitled to an appeal of 
a State Agency decision. The section 
has been changed to clarify this 
provision 

Another commenter wanted this same 
section expanded to provide for an ap¬ 
peal by any aggrieved party. This has 
not been accepted because there is no 
statutory requirement to do so. and to 
add tills as a requirement w*ould add a 
significant burden to the State Agency. 
The Secretary notes, however. _tbat 
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1 123.407tax 10) requires tlu\t the State 
Agency permit the person proposing the 
new institutional health service to ap¬ 
peal the State Agency's decision. Again, 
States may, IX they choose, exceed Fed¬ 
eral requirements and allow any person 
to appeal. 

One common ter believed that, since 
the applicant has the right to appeal 
under $ 123.407<n> <10), there appears to 
be no reason why an HSA should be 
allowed to challenge the decision of 
the State. This position has not been 
adopted because the HSA's right to ap¬ 
peal is a statutory requirement man¬ 
dated by section 1522(b) (13) <A>. It Is 
likely to be exercised, for example, In 
the appeal of a State Agency finding of 
need, which an applicant would be less 
likely to appeal. 

An observation was made that where 
a State Agency performs HSA functions 
under the special provisions of section 
1536 of the Act. no HSA exists to ap¬ 
peal State Agency findings of need and. 
therefore, only the applicant has appeal 
rights. The suggestion was made that 
any person affected by a State Agency 
decision in such a State should have 
appeal rights. This has not been adopted 
on grounds that such provisions would 
be burdensome. Further, in such States 
there is broad-based representation 
through the Statewide Health Coordi¬ 
nating Council (SHCC>. and this orga¬ 
nization must be given the opportunity 
to review and comment prior to each de¬ 
cision of the State Agency <| 123.110(a) 
<3> <iv)). 

I 123.407(a) (9) and 8 123.407(a) (10) 
Appeals o/ State Agency decisions . 

Several commenters believed there 
should be a ‘ good cause” provision al¬ 
lowing an HSA or applicant to request 
a review by another agency, and sug¬ 
gested language similar to that in 
8 123.407(a) (8). This suggestion has not 
been adopted because section 1522(b) 

(13) <A> of the Act does not limit the 
HSA to a showing of good cause; rather. 
It requires that a review be made avail¬ 
able whenever the State Agency deci¬ 
sion is inconsistent with the HSA’s 
recommendation. The provision for an 
applicant’s appeal has been designed to 
parallel that for HSAs 

Other commenters were of the opinion 
that the appeals agency should have the 
option only of upholding a State Agency 
decision or remanding to the State 
Agency for review and should not Itself 
render decisions. These comments could 
not be accepted, as the reviewing agency 
is clearly given decision making capa¬ 
bility by section 1522(b) U3><B>, which 
provides that any decision by the re¬ 
viewing agency is considered to be the 
decision of the State Agency. However, 
this section does not require that the 
reviewing agency make a decision on 
every appeal. Thus, the reviewing agency 
lias the option to remand the matter to 
tile State Agency for further action. 

A commenter believed that the regula¬ 
tions prohibit the State Agency from 
being the appeals body, even where the 
certificate of need review function has 
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been delegated to a different agency pur¬ 
suant to section 1523(b)(1). and ob¬ 
jected to such a prohibition. The Sec¬ 
retary believes that there Is no such 
prohibition and Intends to amend 8123.- 
104(b) (17) to clarify that the State 
Agency may be the appeals body where 
another agency of State government Is 
performing the certificate of need func¬ 
tion. 

Commenters also asked for clarifica¬ 
tion as to w hether State Courts and the 
State legislature can be considered agen¬ 
cies of the State other than the State 
Agency for the purpose of hearing ap¬ 
peals. It is the opinion of the Secretary 
that State judicial and legislative agen¬ 
cies might qualify for this purpose, but 
that case-by-case decisions must be 
made. 

8 123.407(a) (10) Appeal ot State Agen¬ 
cy decisions requested by propo¬ 
nents. 

Several commenters recommended re¬ 
quiring that the person proposing the 
new instiutlonal health service file no¬ 
tice of intent to appeal within 30 days 
and that the State Agency hearing be 
held within 60 days. In response, a pro¬ 
vision has been added to 8 123.407(a) 

< 10) requiring that, to be effective, a 
request for a hearing be made within 
30 days of a State Agency decision and 
that the hearing commence within 30 
days of such a request (except where 
other periods arc required by State law)* 

Other commenters requested provi¬ 
sion of a mechanism to appeal State 
Agency decisions to the Secretary. They 
noted that such a mechanism exists with 
respect to capital expenditure reviews 
pursuant to section 1122 of the Social 
Security Act. This suggestion was not ac¬ 
cepted because the certificate of need 
program requires that determinations 
be made by the State as to whether or 
not a need for the proposed services of 
facilities exists. The Secretary believes 
that unlike in the section 1122 program, 
there is no role envisioned for the Fed¬ 
eral government In such individual de¬ 
terminations in the certificate of need 
and new* institutional health service re¬ 
view* programs. 

Another commenter sought standards 
for appeal procedures to assure open¬ 
ness and the opportunity for the HSA 
and applicant to present their cases. Sec¬ 
tion 1522(b) (13MA) of the Act and 
I 123.407(a) (10) require that the ap¬ 
peal mechanism must be consistent with 
applicable State law. The Secretary be¬ 
lieves that, together with 8 122.306(a) 
(9). 1 123.407(a) (8), and 8 123.407(a) 
<9>, these provisions assure applicants 
and HSAs of openness in the appeals 
procedure. Furthermore, because of the 
varying State laws throughout the coun¬ 
try, the Sec re tan* has determined that 
no additional procedures are practical. 

One commenter suggested that any 
decision made by n State Agency, ap¬ 
proval as well as disapproval should, 
upon request of the proponent, be re¬ 
viewed under an appropriate appeals 
mechanism. This recommendation has 
been accepted, as the Secretary believes 


that the proponent should be able to 
appeal partial or conditional approvals 
w here the State Agency chooses to make 
that kind of decision. 

8 123.407(a) (ID State Agency deci¬ 
sions inconsistent with health sys¬ 
tem agency plans. 

Several commenters suggested that the 
regulation should include the language, 
“the HSA’s health systems plan ap¬ 
proved by the 8HCC.” This suggestion 
has not been accepted because the HSA 
may. in performing its review t unctions, 
have to use a health systems plan < HSP > 
which has not yet been reviewed by the 
SHCC and revised as needed. The in¬ 
tent of this provision is to require the 
State Agency to provide the HSA with 
a written statement of the reasons for 
State Agency Inconsistency with the 
HSA’s HSP used in review of the new in¬ 
stitutional health service. Others re¬ 
quested deleting this provision entirely. 
This change has not been made because 
this provision is required by section 1523 
<c) of the Act. 

8 123.407(a) (12) State Agency report* 
of reviews . 

One commenter requested that, be¬ 
cause the requirement for publication of 
reports by the State Agencies was not 
based on the law, this provision should 
be stricken from the regulations. This 
suggestion has not been followed because 
section 1532(b)(9) of the Act imposes 
this requirement upon State Agencies. 
The regulations have simply interpreted 
the statutory reference to “regular” re¬ 
ports to mean “at least annually.“ 

Another commenter urged that the 
publication of reports required by this 
paragraph be m one or more newspapers 
of general circulation, and occur once a 
week for three consecutive weeks in the 
classified section of the newspaper. This 
request has not been accepted because it 
Is unduly burdensome. The Secretary be¬ 
lieves that the method of publication is 
best determined by the State Agency. 

8 122.306(a) t$> Health systems agency 
reports of reviews. 

One commenter suggested that where 
reviews have been completed at the State 
level, the reports by the HSA on Its re¬ 
views should include the final determi¬ 
nations of the State Agency as well as 
whether an appeal was requested. While 
such information would be helpful, the 
suggestion has not been adotped. since 
it is felt that such an additional require¬ 
ment would be unnecessarily burdensome 
to the HSA and tills Information will be 
available directly from the State Agency, 
in the report it is inquired to make under 
the provisions of 8 123.407(a) (12». 

5 123 306(a) (10) Public access to health 
systems agency material. 

One commenter observed that HSA 
meetings at which decisions are made 
should be open to the public. The Secre¬ 
tary agrees with this comment and notes 
that at 8 122.109(e)(3) the term ”busi¬ 
ness meet Inga” is defined broadly to In¬ 
clude meetings at which functions under 
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the Act < including reviews of propped 
new institutional health service) are per¬ 
formed. Additionally, the HSA must con¬ 
duct Its business meetings In public and 
must give adequate notice of such meet¬ 
ings. and must make its data and records 
available to the public in accordance 
with the requirement of 1122.114. 

5 123.407fat (13) Public access to State 
Agency material . 

Several commentcrs proposed that the 
regulations be amended to allow State 
Agencies to adopt as policies for public 
access to records related to applications, 
policies which conform to State law 
governing confidentiality. The Secretary 
cannot accept this proposal, as the sta¬ 
tutory language in section 1522<b><6) 
does not allow the 8tatc to restrict ac¬ 
cess to this information. 

U 122.306(0(11) and 123.407(a) (14 > 
Letters of intent for cojis (ruction 
projects. 

8everal commentcrs suggested omit¬ 
ting the requirement for submission of 
letters of Intent, believing that this gen¬ 
erates unnecessary paperwork and, in 
general, serves no useful purpose. This 
suggestion is not accepted because there 
is a statutory requirement for submis¬ 
sion of letters of intent. Agencies may. 
of course, limit their requirements for 
information to be contained in such 
letters. Others suggested language al¬ 
lowing this requirement to be satisfied by 
the filing by providers of a long-range 
development plan with the appropriate 
agency. Their rationale was that such 
plans are superior in content to periodic 
reports. It is. of course, for the State 
Agency and the HSA to specify the pre¬ 
cise detail, as well as the form, of the 
information to be submitted. 

One commenter requested deletion of 
the requirement that letters of Intent 
be given to both the State Agency and 
the HSA. Section 1532(b) (11» requires 
that these letters be submitted to both 
the HSA and the State Agency, in the 
case of construction projects, in order to 
inform these agencies of the scope and 
nature of the projects at the earliest 
possible opportunity. After considering 
this comment, the Secretary has con¬ 
cluded that this requirement would be 
satisfied If either the HSA or the State 
Agency has provided for the submission 
of letters of intent in tbe case of con¬ 
struction projects, so long as these let¬ 
ters are made available to the other 
agency. Accordingly, language to this 
effect has been added to the regulations 
at *f 122.306(d) and 123.407(c>. Further, 
it should be pointed out that f 122.307 
<m the case of HSAs> and g 123.408 (in 
the case of State Agencies) of the regu¬ 
lation provide for exceptions to the re¬ 
quired procedures for review. The Sec¬ 
retary may giant exceptions to these 
procedures if he determines that the 
proposed substitute procedures are less 
costly or more effective, are consistent 
with the purposes of the statute, and 
do not adversely and substantially af¬ 
fect the rights of persons affected by 
the subject reviews. 


1122.306(b) and 5 123.407(b) Proce¬ 
dures for different types of reviews. 

Another commenter asked for inter¬ 
pretation of these paragraphs. The 
meaning here is that the procedures 
used by the HSA and the State Agency 
may vary depending on the type of re¬ 
view or type of service reviewed How¬ 
ever, the procedure for each type of re¬ 
view must meet the minimum require¬ 
ments of this subpart. 

As an example of varying procedures 
for different types of reviews, the HSA 
might adopt procedures for A-05 re¬ 
views of proposed health services that 
differ from procedures for review of new 
Institutional health services; both sets 
of procedures, however. must meet the 
minimum requirements of this subpart. 
An example of varying procedures for 
different types of services reviewed 
would be the adoption of review proce¬ 
dures for construction proposals which 
differ from review procedures for pro- 
posals to change services not involving 
construction. Both sets of procedures 
must, however, meet the mtnimum re¬ 
quirements of this subpart. 

A11 reviews within a type of review, 
or type of service reviewed, must fol¬ 
low the procedures adopted for that 
type. Where the HSA or State Agency 
wishes to develop procedures not con¬ 
sistent with the requirements of this 
subpart, S 122207 or f 123.408 (Excep¬ 
tions to the use of procedures), respec¬ 
tively. applies. 

5 122 307 and f 123.408 Exceptions to 
the use of procedures. 

One commenter stuted that these sec¬ 
tions are not clear and asked that 
grounds for granting exceptions be 
spelled out. Others felt that these sec¬ 
tions should permit non-substantive re¬ 
view. as well as expeditious review or no 
review at alf when changes are required 
by licensing or accrediting agencies or 
by emergency conditions. The Secretary 
believes that the HSAs and State Agen¬ 
cies should determine those instances 
in which requests for exceptions to the 
minimum Federal requirements are in 
order. Examples of reasons for request¬ 
ing exceptions might include instances 
when a required procedure is in conflict 
with State law or regulation, or in¬ 
stances where there Is a need for ex¬ 
peditious review in those situations re¬ 
quiring an immediate decision on a pro¬ 
posal before the Agency. . 

1 122J307 Exceptions to the use of pro¬ 
cedures for health systems agen- 
cies. 

Se\ end commentcrs were of the opin¬ 
ion that the procedure for granting an 
exception to ft 122.306 ‘Procedures for 
health systems agency review) gives the 
Secretary unlimited authority, and that 
the regulations should be changed to re¬ 
quire State approval of HSA requests for 
such exception. Others felt that provider 
groups should also be given the oppor¬ 
tunity to comment on requests for ex¬ 
ceptions. Still others suggested requir¬ 
ing a written statement that the State 
Agency has verified that the proposed 


procedures arc consistent with State 
law. Although there Is no change to the 
language of the regulations, the Secre¬ 
tary intends to consult with State Agen¬ 
cies prior to the granting of exceptions 
requested by HSAs to determine whether 
the proposed substitute procedures are 
consistent with State law and compati¬ 
ble with the procedures used by the State 
Agency. 

5* 122.308 and 123.409 Criteria for 
health systems agency and State 
Agency reviews. 

A number of commcuts were received 
which expressed the opinion that the 
criteria as set forth in these sections are 
only guidelines and not sufficiently spe¬ 
cific to be applied to the review proc¬ 
ess. In addition, several commentcrs 
questioned the ability of the planning 
agencies to develop and utilize appro-- 
priate criteria; they felt that agency 
staff would be limited by lowr funding 
levels and by the heavy responsibilities 
created by the Act and these regula¬ 
tions. 

With, respect to these commonLs. it is 
pointed out that these sections as well 
as the statute do not. strictly speaking, 
specify criteria that must be applied 
to the review? of all proposals for new in¬ 
stitutional health services. Rather. 

£ 122.308 and I 123.409 delineate a mini¬ 
mum set of considerations to be includ¬ 
ed in the review criteria and provide 
that such criteria may vary "according 
to the purpose for which a review’ is be¬ 
ing conducted or the type of health 
service being reviewed." Since these con¬ 
siderations constitute only a minimum 
mandatory set, HSAs and State Agencies 
are encouraged to elaborate on these 
and, in so doing, to incorporate con¬ 
cerns and circumstances appropriate 
to their health service areas and States 
The Secretary will seek to provide tech¬ 
nical assistance wherever possible 
through the Centers for Health Plan¬ 
ning and by disseminating appropriate 
guidelines and suggested .standards. 
National guidelines for health planning 
will be issued, ns provided for In sec¬ 
tion 1501 of the Act In addition, plan¬ 
ning agencies may also acquire needed 
information and expertise from the Na¬ 
tional Health Planning Information 
Center as well ns from other sources, 
including members of tlielr governing 
bodies and committees. It should be 
pointed out. however, that the develop¬ 
ment of cnteriA is possible even without 
direct technical assistance, as much 
work has already been done in this area, 
and the results of this work are avail¬ 
able in the literature 
Numerous comments were received 
from several interest groups represent¬ 
ing providers and consumers request¬ 
ing that the Federal regulation include 
specific criteria to address their speciAl 
needs and circumstances. The Secretary 
recognizes these concerns but believes 
that the problems vary with local con¬ 
ditions and are, therefore, more appro¬ 
priately addressed by local solutions. As 
indicated above, the considerations set 
forth In the regulations are the mlnl- 
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mum considerations to be addressed in 
review of new institutional health serv¬ 
ices, and HSAs and State Agencies 
should take local needs and concerns 
into account as they develop more spe¬ 
cific review criteria. Furthermore, these 
needs and concerns should also be re¬ 
flected In the HSPs and State Health 
Plans. 

One common ter suggested that excep¬ 
tions be provided for those HSAs and 
State Agencies which are not able to 
apply these considerations. The Secre¬ 
tary has not accepted this suggestion, be¬ 
lieving that these considerations arc the 
minimum necessary considerations to 
achieve the goals of the Act. In addition. 

4 122.308 and 1 123.400(b) stipulate that 
criteria may vary according to the pur¬ 
pose for which a review Is being per¬ 
formed or the type of health service being 
reviewed. 

Several comments were received sug¬ 
gesting that review criteria used by the 
HSA be consistent with those of the State 
Agency. In fact, one commenter recom¬ 
mended that this be accomplished by re¬ 
quiring the State Agency to develop a 
master set of criteria. There is no specific 
statutory authority for the State Agency 
to direct the development of criteria by 
the HSAs; rather each type of agency 
is required by section 1532(a) to develop 
its own criteria. However, the HSAs and 
State Agencies have now been given a 
more flexible time schedule for com¬ 
pleting the development of review cri¬ 
teria and procedures (5 122.350(a) and 
4 I23.406(a» respectively) and it is ex¬ 
pected that they will take advantage of 
this flexibility to coordinate the develop¬ 
ment of their procedures and criteria 
The Secretary received several com¬ 
ments urging Inclusion of a criterion re¬ 
lated to the capability of the applicant to 
develop or offer the new institutional 
health service. The Secretary believes 
that this consideration is implicit in one 
or more of the considerations already 
listed in the regulations. In any case, 
these criteria constitute only the mini¬ 
mum set of considerations; planning 
agencies are free to include provider 
capability as an additional specific meas¬ 
ure for evaluating a proposed new insti¬ 
tutional health service. 

Several comments were received sug¬ 
gesting that the regulations should re¬ 
quire that categorical disease expertise 
and patient care standards be used where 
they exist. The Secretary believes that 
this matter is not appropriate for Fed¬ 
eral regulations; however. HSAs and 
State Agencies are encouraged to obtain 
this expertise and information and to use 
them in performing their reviews. 

Another commenter stated that cri¬ 
teria other than those in the Act should 
not be included in the regulations These 
additional considerations were added to 
address other sections of the statute, par¬ 
ticular section 2 of Pub. L. 93-641, 
• Findings and Purpose/’ and section 
1502 of the Act, “National Health Pri¬ 
orities/* The specific criteria appropriate 
to the review of a particular new in¬ 
stitutional health service proposal must 


be determined by the agency conducting 
the review. 

1 122J08<a> (!) and 4 123.409(a) (f) 
Relationship of services reviewed to 
plans. 

One commenter asked whether it is the 
AIP or the HSP with which a proposed 
project must be consistent in the event of 
a conflict between the two plans regard¬ 
ing the proposed project. Another indi¬ 
cated that the regulations should not re¬ 
quire conformance to the AIP as a dis¬ 
crete document. The Secretary points out 
that the regulations do not require that 
the proposed service be consistent with 
either the HSP or the AIP. They require 
only that the planning agency take these 
plans into consideration in evaluating the 
proposed project. 

On the same general issue, the Secre¬ 
tary received a number of comments sug¬ 
gesting that applications for new institu¬ 
tional health services be examined in 
terms of compliance with the HSP and 
the State Medical Facility Plan. However, 
the Secretary wishes to emphasize that 
the State Medical Facility Plan must, 
under Title XVI of the Public Health 
Service Act. be consistent with the State 
Health Plan. The latter In turn is made 
up of HSPs. as revised by the Statewide 
Health Coordinating Council <SHCC) to 
“achieve their appropriate coordination 
or to deal more effectively with State¬ 
wide health needs” (section 1524(c)(2) 
‘A»>. 81nce HSPs and State Medical 
Facilities Plans must be consistent it is 
not necessary to require in the Federal 
regulation that both plan* be used in 
conducting review*. 

Several commenters also recommended 
that the HSP Which has been revised by 
the SHCC in developing the State 
Health Plan be the only valid HSP for 
use in reviewing proposals for new in¬ 
stitutional health services. The Secre¬ 
tary notes that when the HSP has been 
revised by the SHCC pursuant to section 
1524(c*(2) (A), the HSP as so revised 
becomes the only effective HSP, and, 
therefore, which must be used In the 
process of reviewing new institutional 
health services. However, until such time 
as the SHCC has revised the document, 
the HSP established and adopted by the 
HSA pursuant to section 1513(b) is the 
only HSP in existence, and. therefore, 
must be used for review of new institu¬ 
tional health services. 

One commenter advocated that pub¬ 
lic need for a health service should take 
precedence over the requirement that 
the service be considered in light of the 
HSP. The Secretary has listed the cri¬ 
teria in the regulation in the same order 
as they axe listed in the statute. No 
priority ranking is implied and. further¬ 
more, an agency is free to develop its 
own priorities to address the needs of 
its area 

4/22.308'a) «2> and 4 123.<409<a) (2) 
Relationship of services reviewed to 
long-rannc development plans. 

Several comments were received re¬ 
questing deletion of the requirement that 
proposed new institutional health serv¬ 


ices “conform” to the applicant's long- 
range development plan. This considera¬ 
tion is required by the statute and. 
therefore, cannot be deleted. However, 
the Secretary wishes to emphasize that 
this is only one of twelve minimum con¬ 
siderations to be included In the criteria 
for reviewing the proposed service. 
Furthermore, conformance to the long- 
range plan is not required, only consid¬ 
eration of the relationship. 

4 122.30&<an3 » and 4 123.409<a) • 3* 
Need for such services. 

The Secretary' received a comment 
recommending that this provision be 
changed from “need • • • for the serv¬ 
ices" to "appropriateness of the services" 
for the population to be served. The sug¬ 
gestion was not accepted because the lan¬ 
guage of the proposed regulations was 
derived directly from the statute. How¬ 
ever. when adopting criteria for the re¬ 
view’ of new institutional health services. 
HSAs and State Agencies are encouraged 
to specify whatever elements of need arc 
proper for particular types of services 
and for their planning areas. 

One commenter said that services de¬ 
signed to meet special needs often can¬ 
not be Justified when compared to serv¬ 
ices that meet the general needs of the 
community. It is the Secretary’s view 
that in evaluating a proposed service to 
meet a special need, the agency should 
regard this need as one of many factors 
to be considered in deciding whether or 
not to approve the service. The task of 
balancing multiple criteria is one that 
the HSA and State Agency must under¬ 
take. 

A very large number of comments were 
received from osteopathic physicians, 
hospitals and their patients, expressing 
concern that the proposed regulations 
did not include language in 4 122.308(a) 
(3) and 4 123 409<a) (3) which mandated 
consideration of the availability of both 
osteopathic and allopathic facilities and 
services within a community. The Secre¬ 
tary recognizes that this Is a pervasive, 
although largely anticipatory, concern 
of the osteopathic community. He has 
thoroughly examined the statute and the 
arguments for and against separate con¬ 
sideration for osteopathic services and 
facilities and he has concluded that he 
cannot administer the statute In accord 
with its intent and. at the same time, 
place such a requirement on the HSAs 
and State Agencies. A basic goal of the 
law is to require and allow r local and 
State planning agencies to develop 
health plans which incorporate the 
unique concerns of their respective plan¬ 
ning areas, and. subsequently, to conduct 
reviews of new* institutional health serv¬ 
ices which utilize these plans os guides 
in the review process. To include the re¬ 
quested osteopathic consideration in 
Federal regulations would be a serious 
interference with the local planning 
process, especially since the extent of the 
osteopathic community’s concerns varies 
greatly from state to state. 

The Secretary w f as also persuaded by 
additional arguments. For example, the 
intent of Congress was to make health 
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planning a public process through the 
requirements specified in the Act. The 
governing boards of HSAs must Include, 
among others, consumers, public offi¬ 
cials. and representatives of various pro¬ 
vider groups. Osteopathic concerns may 
be voiced through these persons. More¬ 
over the statute provides for public 
hearings before and after review deci¬ 
sion are made by the planning agen¬ 
cies; this constitutes another avenue to 
ensure that osteopathic concerns are 
considered. Finally, there is ample op¬ 
portunity for community Input in the 
development of both the HSP and the 
State Health Plan. Therefore, the Sec¬ 
retary believes that the structure of the 
HSA and the planning process afford 
adequate opportunity for the inclusion 
of osteopathic concerns, where they 
exist, in the health plans of the area. 
These concerns are safeguarded even 
further by the provision in f 123.407(a) 
(II) that the State Agency must pro¬ 
vide written findings if its decision Is 
counter to the HSP or AIP of the HSA; 
and 8 123.407(a)(9) provides for an ap¬ 
peal hearing at the option of the HSAs 
If the State Agency’s decision is con¬ 
trary to the recommendations of the 
HSA. Moreover, although osteopathic 
physicians and facilities in some areas 
of the country may have experienced 
opposition from the allopathic medical 
community, no evidence has been pre¬ 
sented to indicate that osteopaths have 
received discriminatory treatment from 
comprehensive health planning agencies 
in the past. 

The Secretary, because of his concern 
about discrimination against popula¬ 
tions who wish to be served by osteo¬ 
pathic services and facilities in their 
communities, strongly encourages State 
Agencies and HSAs to incorporate con¬ 
sideration of the needs of the popula¬ 
tion being served by such services Into 
their health plans. However, he wishes 
to make clear that he Is not advocating 
the development of duplicate systems of 
health care and, in particular, does not 
advocate the duplication of expensive 
facilities and equipment. 

The Secretary Is mindful of his con¬ 
tinuing obligation to monitor the per¬ 
formance of the HSAs and State Agen¬ 
cies. As a part of this monitoring, he 
will look at the extent to which plans, 
recommendations, and review decisions 
reflect the needs of the population wish¬ 
ing to be served by osteopathic services 
and facilities. Tho Secretary also in¬ 
vites public comment on the impact of 
these regulations on this issue. The 
reader's attention is also drawn to the 
Guidelines Concerning the Develop¬ 
ment of Health 8ystems Plans and An¬ 
nual Implementation Plans.” Issued 
December 23. 1976 (page 20) # which also 
drew attention to the concerns of the 
osteopathic community. 

« 122 308(a) (4) and 5 123.409 a* (4) 
Availability of alternatives. 

A commenter argued that the possi¬ 
bility that a less costly alternative serv¬ 
ice could be developed Is too theoretical 
a ground for determining that a pro¬ 
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posed service is not needed. The Secre¬ 
tary wishes to clarify this provision by 
pointing out that “availability,” as used 
in this provision, refers to existing alter¬ 
native services or those alternatives 
which have a reasonable opportunity of 
being developed, not services which 
theoretically might be developed In the 
community. 

$ I22.308*a)(5) and f 123.409*0 "5> Fi¬ 
nancial feasibility . 

One commenter remarked that con¬ 
sideration of immediate and long-term 
financial feasibility of a proposed serv¬ 
ice is counter-productive and unneces¬ 
sary. and presumably desired the dele¬ 
tion of this consideration. The Secretary 
considers the financial feasibility of a 
proposed service to be an important con¬ 
sideration in reviews, so that agencies 
may have a basis for preventing adverse 
effect on the health care costs of the ap¬ 
plicant facility and of the community 
being served through the facility’s fail¬ 
ure to meet its costs or through sub¬ 
stantial rate Increases. 

Another commenter proposed that 
where there is a rate review body in a 
State, that review body, rather than the 
State Agency, should assume the re¬ 
sponsibility for rendering decisions re¬ 
garding financial feasibility, availability 
of resources, and cost of proposed con¬ 
struction. The Secretary agrees that 
rate review body may be useful as a re¬ 
source to the planning agency: however, 
the statute requires that decision¬ 
making authority for new’ institutional 
health service proposals reside with the 
State Agency, unless the entire function 
is performed by another agency under 
an agreement In accordance with sec¬ 
tion 1523(b)(1). Rate review agencies 
have now been added to the list of per¬ 
sons to receive certain notifications as 
specified in 8 123.406 and I 123.407, and 
language has been added to require con¬ 
sideration of the probable Impact of the 
proposal on the costs of and charges 
for providing services by the person pro¬ 
posing the new institutional health 
service. 

A suggestion was made to amend 
8 122.308(a)(5) and 8 123.409<a) (5) to 
make the regulations conform with the 
requirements for grants under Title 
XVI of the Act. The commenter Implied 
that Congress Intended that poverty 
projects supported by Federal funds be 
deemed financially feasible. However, tho 
Secretary has concluded that this is not 
tlie intent of the law. Section 1604(b) (1) 

(E) of the Act provides that Federal as¬ 
sistance given to medical facilities In 
poverty areas or individuals served by 
them shall be considered as financial 
support in determining if reasonable as¬ 
surance can be given that adequate fi¬ 
nancial support will be available for the 
projects* maintenance and operation. 
Thus. Federal funds received by a pov¬ 
erty project can be considered as finan¬ 
cial support in determining if the project 
is financially feasible, but receipt of 
Federal support should not be equated 
with financial feasibility. Moreover, sec¬ 
tion 1513(e) assigns to HSAs the respon- 
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Mbility to review and approve or dis¬ 
approve certain proposed uses of Federal 
funds within their health service areas, 
including proposed assistance under 
Title XVI. Thus, a Federal determina¬ 
tion of need is not contemplated under 
the statute as being a basis for overlook¬ 
ing State and local determinations of 
need. 

A suggestion was made to amend the 
financial feasibility provision to include 
additional specific considerations. The 
Secretary believes that such detail is not 
appropriate In Federal regulations but 
is more appropriately left to the HSAs 
and State Agencies. 

8 122.308(a) (O and I I23.409'a> <6> 
Relationship of proposed services to 
existing system. 

A number of comments recommended 
that an additional criterion be added to 
address the impact of a proposed health 
service on other services offered by the 
applicant, on third party payors, and on 
the community. It is the opinion of the 
Secretary that such concerns are already 
included in several of the considerations 
listed In the sections on criteria. 

Another commenter suggested that 
8 122.308(a)(6) and 5 123.409<aM6> be 
either clarified or deleted. Inasmuch as 
these provisions are required by statute, 
they cannot be deleted. However, the 
Secretary points out that while the rela¬ 
tionship of the proposed service to the 
area's health care system must be con¬ 
sidered In reviewing a new institutional 
health service, the actual measures used 
to evaluate its impact on the existing 
system are to be determined by the HSA 
and State Agency. 

One commenter indicated that the 
proposed regulations did not fully ad¬ 
dress the problem of limited access by 
poverty populations to existing facilities. 
Although tills Is a valid concern, the so¬ 
lution to this problem lies not in man¬ 
dating specific standards In Federal reg¬ 
ulations but to the incorporation of this 
concern as a port of the consideration of 
access in the development of the HSP 
and AIP. This question of access will be 
further addressed In technical assistance 
materials to be Issued by the Secretary. 

8 122.308<uU7) and i 123.409<a> <7> 
Availability of resources. 

One commenter advocated that tlie 
determination of whether there are 
available the resources needed to under¬ 
take a new institutional health service 
be made by the proponent of the service. 
Tlie Secretary believes that the propo¬ 
nent has an Active role to play in this 
matter and his documentation concern¬ 
ing the availability of resources should 
be taken Into consideration in the review 
process. However, the planning agency 
must be the final arbiter on this ques¬ 
tion. 

One commenter suggested that it is 
not realistic for an agency to disapprove 
a service which satisfies other appropri¬ 
ate criteria on the grounds that the re¬ 
sources required for the service could 
have been Invested to an alternative 
service that is more desirable from the 
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planners’ point of view. The Secretary 
wishes to emphasize that this considera¬ 
tion h only one of twelve required to be 
applied in evaluating a proposed service. 
If a project satisfies the other criteria, 
the planning agency should take that 
Into account in arriving At its decision. 

1 122.308(a)(8) and ft 122.409(a) (8 * 
Relationship of proposed services to 
ancillary service j. 

A conimenter questioned the need for 
considering the relationship of proposed 
services to auxiliary or support services. 
It is the Secretary’s view that these fac¬ 
tors must be considered, because the full 
implications of a proposed new institu¬ 
tional health service may not be known 
unless there is also an assessment of the 
availability of those services necessary 
to support the proposed new service (e.g., 
kidney dialysis in the case of a bum care 
service > and those services necessary to 
provide for proper continuity of care 
(e.g.. an immunization or treatment pro¬ 
gram In the case of a proposed program 
for screening of early childhood disease>. 

ft 122.308(a) (9> and ft 123.409(a) (9> Spe¬ 
cial needs of providers serving more 
than one health service area. 

The Secretary received a number of 
comments recommending that the list of 
entities receiving special consideration 
for providing resources or services to in¬ 
dividuals residing in adjacent health 
service areas be extended to Include in¬ 
stitutions with accredited residency pro¬ 
grams. sectarian health care facilities, 
sectarian homes for the aged and be¬ 
havioral and biomedical research proj¬ 
ects. among others. While the Secretary 
thinks that it would be inappropriate to 
list additional examples, he emphasizes 
tliat if one or more of these factors is 
Important In any local area, the HSA and 
State Agency may develop criteria to ad¬ 
dress these special needs 

Several comments requested that the 
Secretary require each applicant to sub¬ 
mit to the HSA a quantitative estimate of 
the extent to which the proixxsed new in¬ 
stitutional health service will meet needs 
outside the health service area and the 
extent to which it will serve the general 
community. It is the Secretary’s opinion 
that the importance of tills factor may 
vary from area to area and state to state, 
and that it therefore is not an appropri¬ 
ate matter for Federal regulations. Fur¬ 
thermore, ft 122.306(a) <3* and ft 123.407 
(a>(3> permit planning agencies to re¬ 
quire such information if they deem it 
Important. 

| 122.301'a»'|0i and \ 122.409(a) <10' 
Special needs of HMOs. 

A large number of commenters. fear¬ 
ing an adverse impact on health mainte¬ 
nance organizations f HMQs > os a result 
of these regulations, strongly favored a 
Federal requirement that HSAs and 
State Agencies give special consideration 
to HMOs and many offered specific 
criteria to be used in the review process. 
After considering these comments, the 
8ccretar>’ has amplified the general 
language contained in section 1532(c)(8>, 
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of the statute by including in the reg¬ 
ulations the minimum special needs and 
circumstances of HMOs which shall be 
given consideration by HSA* and State 
Agencies in developing review criteria. 

In arriving at this provision, the Secre¬ 
tary was persuaded by the following fac¬ 
tors. First, inasmuch as the Congress has 
established and the Department ad¬ 
ministers a national program under Title 
XIII of the Act specifically designed to 
encourage the growth and development 
of HMOs. this policy should be sustained 
and supported. Regulations promulgated 
under Title XV should not counteract tlie 
purposes of that program. Second. HMOs 
represent a different and competing sys¬ 
tem for the delivery and financing of 
health services, and they therefore 
respond to the health industry's need to 
experiment and innovate so that con¬ 
sumers may be provided with an alterna¬ 
tive mode of health care delivery. In 
order to promote innovation, an environ¬ 
ment conducive, or at least not hostile, to 
experimentation must be fostered. A final 
factor Is the existence of impediments in 
sonic states and localities to the develop¬ 
ment of HMOs and the expansion of 
their services. These impediments arc 
found in the requirements of some State 
laws and Ui opposition from some local 
planning bodies. Any HSA or State 
Agency that does not recognize the situa¬ 
tions of developmental HMOs may ag¬ 
gravate the problems faced by entities 
that wish to become HMOs. 

Notwithstanding the above, the Secre¬ 
tary’ points out that when new institu¬ 
tional health services proposed by HMOs 
involve inpatient facilities. 5 122.309 and 
ft 123.410 <“Inpatient facilities; required 
findings”*, as well as ft 122.310 and 
ft 123.411 ("Health Maintenance Orga¬ 
nizations; required findings”), shall 
apply. 

Comments were ateo received pointing 
out that since both TiUe XU1. Health 
Maintenance Organizations, and TiUe 
XV of the Act govern certain aspects of 
HMOs. the two titles should be coordi¬ 
nated so as to avoid conflict. Addition¬ 
ally. commcnters highlighted the prob¬ 
lems of applicants for assistance under 
Title XIII whose developmental or opera¬ 
tional activities could be significantly de¬ 
layed and possibly Jeopardized unless co¬ 
ordination occurred. They feared that 
either the length of time required by the 
review and appeals process, or the dis¬ 
approval of a new institutional health 
service that U a continuation of an ear¬ 
lier activity for which a certificate of 
need has already been granted, would un¬ 
dermine the development of HMOs. The 
Secretary recognizes that HMOs receiv¬ 
ing Federal grants under Title XIII are 
confined to a stringent timetable for 
completing each phase of their planning 
and developmental activities. Therefore, 
the Secretary emphasizes the need for 
HSAs and State Agencies to establish a 
flexible review schedule for HMOs and 
to expedite appeals procedures to meet 
the needs of applicants under the Fed¬ 
eral HMO program. 

In addition, new ft 122.310 and f 123.- 
411, “Health Maintenance Organiza¬ 


tions; required finding” have been added 
to address the second concern above. 
These provisions ensure that an HMO 
will not be denied a certificate of need 
for a new institutional health service 
which is consistent with the basic objec¬ 
tives, time schedule, and plans of its pre¬ 
viously approved application, if any. 

Numerous comments suggested that 
the review criteria already established 
under Title XIII be used by HSAs and 
State Agencies to review HMO proposals 
for new’ institutional health services. In 
accordance with section 117*a) of the 
recently enacted Health Maintenance 
Organization Amendment of 1976 (Pub. 
L. 94-460*. the Secretary has added to 
the regulations the requirement that the 
criteria established by HSAs and State 
Agencies under these paragraphs "shall 
be consistent with the standards and cri¬ 
teria established by the Secretary’ under 
section 1306(0 of the Act." Existing reg¬ 
ulations under section 1306(c) are found 
at 42 CFR 110.204; these will be amended 
shortly to carry out the provisions of 
Pub. L. 94-460. 

The commcnters differed on whether 
an HMO should be exempt from review 
if It has been determi ned to be a quali¬ 
fied HMO under Title Xm. Some indi¬ 
cated that they were in favor of exemp¬ 
tion while others claimed that since Fed¬ 
eral qualification is not an indicator of 
quality, these HMOs should not be ex¬ 
empt. The Secretary points out that cov¬ 
erage of HMOs under these regulations 
is required by the statute, and there is 
no legal basis for their exemption, re¬ 
gardless of whether they have been found 
to be qualified HMOs under Title XIII 

A few* commcnters suggested that. In 
developing criteria for reviews of new 
Institutional health services. HSAs and 
State Agencies should give special con¬ 
sideration to those HMOs which pre¬ 
dominantly serve Medicare and Medi¬ 
caid beneficiaries as well as those HMOs 
which serve more than one health service 
area. While these concerns are impor¬ 
tant they should be addressed at the 
HSA and State level. As HSPs and 8tate 
Health Plans arc established and review 
criteria developed. HMOs with unique 
concerns should provide information to 
the planning agencies so that their par¬ 
ticular circumstances are considered. 

Objection was raised to the fact that 
HMOs arc placed in a disadvantageous 
position compared to providers of ambu¬ 
latory services on a fee-for-scrvice basis 
and insurance companies (which provide 
indemnity’ coverage), since these regula¬ 
tions do not cover either of the latter. 
Coverage under the regulations is based 
on the statute, which requires review* 
only of institutional health services, de¬ 
fined in section 1531(5* explicitly to in¬ 
clude service® provided through health 
care facilities and HMOs. 

A number of commcnters recommend¬ 
ed that language be added to the regula¬ 
tions to state that the HSA shall recom¬ 
mend. and the State Agency shall grant, 
certificates of need to HMOs unless the 
agencies can make written findings that 
there Us an excessive number of HMOs 
in the area or that the proposed new* tn- 
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bUtutJonal health service is available 
from non-HMO providers tn a reason¬ 
able and cost effective manner. This rec¬ 
ommendation was not accepted because 
it would be tantamount to creating a 
separate review process for HMOs. H8As 
and State Agencies would be required to 
show that the proposed new institutional 
health service Is not needed rather than 
confirming that a need for such serv¬ 
ices exists This would result in the plan¬ 
ning agencies having minimal authority 
to exercise any regulatory control over 
the development or expansion of HMDs. 
The Secretary believes that this would be 
contrary to the statute, which specifi¬ 
cally requires the review of the need for 
new institutional health services ‘•pro¬ 
vided through health care facilities and 
health maintenance organizations." 

I 122.308(a) (It) and 8 t23.409(a> <//> 
Special needs of research projects . 

Prom several comments, it has become 
apparent that some confusion exists with 
respect to the requirement for consid¬ 
eration of the special needs and circum¬ 
stances of biomedical or behavioral re¬ 
search projects which are designed to 
meet a national need and for which local 
conditions offer special advantages. This 
consideration was included to discourage 
the disapproval of such projects with¬ 
out at least consideration of their spe¬ 
cial needs, such as the presence of a 
highly skilled investigator or access to 
certain facilities. 

A few commenter* requested identi¬ 
fication of the entity that would be re¬ 
sponsible for determining whether a na¬ 
tional need was being met by a research 
project. These commenter* suggested 
that a mechanism be established for a 
coordinated review of such proposals by 
Federal, State and local agencies. The 
Secretary notes that the reviewing agen¬ 
cy is the entity which must determine 
whether a national need would be met. 
and encourages Federal agencies. State 
Agencies and HSAs to coordinate their 
activities In reviewing such research 
projects. 

8 122.308(a) (12) and | I23 409*aut2i 
Construction projects. 

Numerous comments were received re¬ 
questing deletion of the provision requir¬ 
ing consideration of the cost and impact 
of construction projects. These provi¬ 
sions are required pursuant to section 
1533(c) <9) of the statute and. thus, can¬ 
not be deleted. 

Several com men tors suggested that 
planning agencies review only those con¬ 
struction projects which have an Impact 
on the area's health care system or serv¬ 
ices and exempt those projects which en¬ 
tail only minor renovation or moderniza¬ 
tion. The Secretary believes that any 
construction project covered by these 
regulations would have an effect on costs. 
If the construction affects the costs of 
the applicant in providing health care, It 
obviously affects the health care costs of 
the community; the extent of this effect 
can be determined only by review. 


RULES ANO REGULATIONS 

ft 122.308(a) (12) <0 and 5 123.409(a) (12) 
<0 Costs and methods of proposed 
construction . 

A number of commenters opposed the 
role of HSAs and 8tate Agencies tn re¬ 
viewing the methods of construction to 
be utilized in a proposed project and re¬ 
quested deletion of these provisions. 
However, this requirement is set out in 
section 1532(c)(9)(A) of the Act. and 
therefore cannot be deleted. 

Additional comments were also re¬ 
ceived suggesting deletion of the require¬ 
ment that HSAs and State Agencies con¬ 
sider the costs and methods of energy 
provision. Although this provision is not 
a statutory requirement, it was included 
because the costs of providing energy' ore 
rapidly increasing and causing signifi¬ 
cant increases in the costs of construc¬ 
tion and on-going operation of facilities. 
The Secretary has. therefore, concluded 
that these are necessary conditions. An¬ 
other comm enter suggested that this 
consideration he broadened to include 
consideration of energy utilization and 
the provisions of other utilities. The Sec¬ 
retary feels that this degree of detail is 
inappropriate for Federal regulations and 
Is best left to the HSA and State Agency. 

8 122.308(b) and 8 123.409(b) Criteria 
for different types of reviews, 

One comjnenter recommended that ex¬ 
ceptions be allowed to the me of criteria. 
Tills recommendation has not been ac¬ 
cepted because the criteria ultimately 
adopted by an agency need to be applied 
only as appropriate to a particular pro¬ 
posal. Given this flexibility in the appli¬ 
cation of criteria, the commenter’s con¬ 
cern is satisfied without further provi¬ 
sions in the regulations. 

> 122.309 and * 123.410 Inpatient facil¬ 
ities; required flndirtQs: oencral com¬ 
ments. 

Many commenters requested the dele¬ 
tion from these sections of the required 
findings with respect to the appropriate¬ 
ness of the use of similar existing in¬ 
patient services. Deletion was requested 
for tlie following reasons: (1) An im¬ 
partial and objective analysis is impos¬ 
sible to perform and the reviewing agen¬ 
cies are powerless to impose sanctions 
with respect to existing services or other¬ 
wise to correct deficiencies; (2) this re¬ 
quirement provides no Incentive for a 
health facility to operate in an efficient 
and effective manner; (3) it is actually 
a disincentive to efficiency in that any 
provider can discourage competition by 
being inefficient; and (4) It is vague, in¬ 
definite. not reasonably capable of proof 
and budget constraints do not permit 
its review. Other commenters indicated 
that the burden placed on an applicant 
by this requirement is unfair since the 
applicant cannot directly Influence the 
behavior of competitors and should 
therefore not be held responsible for their 
efficiency. The Secretary is convinced by 
these arguments and has deleted this 
provision (8 122.309(b) and 8 123.410(b) 
of the proposed regulations) as a re- 
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qulred finding. However, the appropriate¬ 
ness and efficiency of existing Inpatient 
facilities providing services similar to 
those being proposed are Important fac¬ 
tors in the review of an application for 
a certificate of need. Therefore, the in¬ 
troductory paragraphs of § 132.309 and 
6 123.410 have been modified to reflect 
the need for this consideration. This 
modification also addresses the concerns 
of those who requested that public char¬ 
ity hospitals and HMOs not be subject to 
these findings, because in their view such 
entities would have been penalized by 
6 122.309<b> and 8 123.410(b) of the pro¬ 
posed regulation. The deletion of § 122.- 
309(b) and 8 123.410(b) also eliminates 
any need to combine them with 8 122.309 
<d) and 8 123.410(d), as suggested by 
one comm enter. 

One commontcr requested that the 
phrase •‘existing inpatient facilities'* be 
changed to "existing health care sys¬ 
tem.*' Although the appropriate and 
efficient use of all parts of the existing 
health care system is a goal of certificate 
of need programs, this change was not 
Included in the amendment to the intro¬ 
ductory paragraph in | 122.309 and 
8 123.410, since the Secretary docs not 
expect an HSA or a State Agency to re¬ 
view the entire health care system in the 
review of a specific proposal. 

One commenter suggested that local 
providers and provider organizations 
should be involved In making the find¬ 
ings required by 8 122.309(b) and 8 123 - 
410(b) of the proposed regulations, to 
prevent arbitrary decisions on the part 
of the HSAs. This provision is considered 
unnecessary in the language now added 
to the introductory paragraphs, since 
the agencies may use whatever sources of 
expertise arc available to them but arc 
required to make these findings them¬ 
selves prior to recommending or approv¬ 
ing an inpatient service. 

Another commenter requested that the 
requirement for comparison be modified 
to ensure that, where existing inpatient 
facilities of low quality arc not being 
used in an appropriate and efficient man¬ 
ner. they should not be included In the 
comparison so that competing high 
quality services would be allowed to 
develop. This comment has been ad¬ 
dressed by deleting the requirement for 
this finding. 

Several commenters suggested clarifi¬ 
cation or modification of the language of 
the proposed regulations clearly to indi¬ 
cate the placement of the burden of 
proof for the required findings on either 
the provider applicant or the reviewing 
agency. One commenter suggested that 
the language should be neutral with re¬ 
spect to tile placement of the burden of 
proof. Related to these comments were 
many others concerning the time and 
staff required by the reviewing agencies 
to implement these sections of the regu¬ 
lations. One commenter stated that the 
requirements of 8 122.309 and t 123.410 
would substantially increase the depth 
and scope of the certificate of need re¬ 
views without providing additional bene- 
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fit* and should be deleted. Others sug¬ 
gested limiting the scope of the require¬ 
ments or delaying the implementation of 
these requirements for a specified period 
of time. In all but one Instance, those 
suggestions were not followed. The Sec¬ 
retary has concluded that the language 
of the proposed regulations is neutral 
with respect to the placement of the 
burden of proof and It does not prevent 
cither the HSA or the State agency from 
requiring the applicant to address all the 
appropriate criteria enumerated under 
H 122.309 and 9 123.410. The reviewing 
agency may then accept or reject the 
applicant's analysis of his conformance 
with the criteria, but must prepare its 
own written findings pursuant to 9 122.- 
306<a> <5> or If 123 407(a) 15). Since the 
reviewing agencies are required only to 
make “findings. * not necessarily to per¬ 
form original analysis, they may base 
their findings on analysts conducted by 
the applicant, other institutions, agen¬ 
cies or parties, or any other Information 
available to them. Therefore, comments 
concerning staffing limitations, which 
proposed limiting the scope of these re¬ 
quirements and delaying thefr imple¬ 
mentation, were not adopted. 

Many common tors indicated that the 
phrase “service to inpatients" is vague 
and would seem to cover all aspects of a 
hospital's operations. One commentcr 
suggested that the Introductory para¬ 
graph in 9 122.309 and 5 123 410 be modi¬ 
fied to read as follows: "in the case of 
certain proposed new institutional health 
services • • •** Another commenter indi¬ 
cated that these sections should apply 
only to changes in bed capacity, since 
they duplicate the criteria in 5 122.308 
and f 123.409. To clarify this issue, the 
Secretary has revised the regulations to 
provide that only proposed new Institu¬ 
tional health services for th provision of 
health services to inpatients will require 
that agencies make the specified findings. 
Thus. capital expenditures of $150,000 or 
more relating to food services or other 
support services for Inpatients are exam¬ 
ples of inpatient services to which the 
“required findings" provisions do not ap¬ 
ply. Moreover, “required findings" are 
not mandatory for those hospital services 
not related to inpatients; examples are 
ambulatory and emergency medical serv¬ 
ices. 

Many commenters expressed concern 
regarding the applicability of these re¬ 
quirements to all inpatient facilities and 
institutional health services. One com¬ 
menter suggested that it does not appear 
necessary to accentuate the special na¬ 
ture of inpatient facilities and that these 
requirements should be deleted here and 
included under f 122308 and 123.409 as 
criteria to be applied to all reviews. An¬ 
other commenter suggested that these 
sections be made optional for State cer¬ 
tificate of need programs because condi¬ 
tions of excess inpatient beds do not ex¬ 
ist uniformly in every state or In every 
region within a State. Lastly, one com¬ 
menter claimed that the requirements 
prohibit any capital expenditure im¬ 
provements. These suggestions were not 
accepted because the Secretary considers 


that a major purpose of a State certifi¬ 
cate of need program Is to prevent the 
construction of unnecessary and inap¬ 
propriate health care facilities. Further¬ 
more. as Indicated in the Preamble to 
proposed regulations, evidence suggests 
that there is an excess supply of hospital 
beds in many areas of the country and 
that some states already have an ade¬ 
quate or excess number of nursing home 
beds. The findings required by these sec¬ 
tions are intended to confront the prob¬ 
lem of overbuilding of Inpatient facilities 
and to minimize or eliminate overbuild¬ 
ing. It is not expected that these required 
findings will create adverse effects in 
areas where there is a demonstrable 
shortage of facilities or services. 

Another commenter requested that 
I 122.309 and 9 123.410 be limited to pro¬ 
posals which permanently increase or de¬ 
crease inpatient bed supply. This sug¬ 
gestion was not adopted because, os pre¬ 
viously stated, the Secretary has incor¬ 
porated a time factor in the definition, at 
| 122.304<aM3> and I 123.404(a) <3), of 
the bed changes which must be reviewed. 

Several comm enters also requested 
that these sections be expanded to In¬ 
clude other than inpatient levels of care, 
such as outpatient care. However, the 
major objective of these sections is to 
confront the overbuilding and excess 
supply of inpatient bods. Nevertheless, 
any State may also include other than 
inpatient services in the findings required 
for issuance of a certificate of need. 

Many commenters suggested that all of 
these sections be deleted because they are 
not based on statutory authority as ex¬ 
pressed in Pub. L. 93-841. However, sec¬ 
tion 1523<a) (4> (B> of the Act requires 
a State to administer a State certificate 
of need program "which applies to new 
institutional health services proposed to 
be offered or developed within the State 
and which is satisfactory to the Secre¬ 
tary.'* Because of the findings of section 
2(a)(4> of Pub. L 93-641 which pertain 
to the previously uncontrollable and in¬ 
flationary increases in the costs of health 
care, particularly of inpatient hospital 
care the Secretary has determined that 
these required findings for Inpatient 
services are necessary for a satisfactory 
certificate of need program. 

Other commenters requested that 
9 122.309 and 9 123.410 be deleted because 
the differences between certificate of 
need, review of new institutional health 
services, and section 1122 reviews are un¬ 
necessary and cumbersome, because 
these sections are based on the assump¬ 
tion that valid needs for inpatient serv¬ 
ices do not exist, and because they over¬ 
ride local differences and autonomy by 
establishing absolute standards. These 
suggestions have not been followed for 
several reasons. There is a substantial 
difference between reviews of new insti¬ 
tutional health services, including certif¬ 
icate of need reviews, and reviews under 
section 1122. The former reviews are di¬ 
rected toward proposed new Institutional 
health services, while the section 1122 
program is limited to review of proposed 
capital expenditures. Further, the Secre¬ 
tary recognizes that a need for inpatient 


services does exist in some areas and. 
while these sections are directed toward 
areas of excess supply, they are not ex¬ 
pected to hamper the development of 
additional supply in areas where there is 
a shortage. Finally, these requirements 
are not intended to override local differ¬ 
ences and autonomy, since HSAs and 
State Agencies must develop standards 
and criteria based on these sections, and 
make the required findings. 

One commenter questioned the appli¬ 
cability of these findings In States with a 
single statewide HSA. The Secretary has 
indicated in the proposed regulations and 
in previous regulations that the HSAs 
and State Agencies are separate bodies 
and therefore the conduct of thLs respon¬ 
sibility would be the same as in States 
with more than one HSA. 

One commenter requested that, be¬ 
cause of the demand placed upon the 
resources of the reviewing agencies in 
making these findings, the State Agency 
be required only to confirm or reject the 
findings of the HSA. The Secretary em¬ 
phasizes that ? 122.309 and 9 123.410 re¬ 
quire that the HSA and the State Agency 
each make its own findings in writing. 

Another commenter suggested that the 
regulation should be more specific and 
should define what is meant by an ade¬ 
quate demonstration of findings. This 
suggestion has not been adopted; what¬ 
ever standards and additional criteriu 
are used by the reviewing agency will 
define an adequate demonstration of 
findings. 

One commenter expressed concern that 
a State Agency would be subject to pro¬ 
viding a hearing to any interested per¬ 
son regarding its decision on these find¬ 
ings. while another commentcr Indicated 
that a public hearing on these findings 
is warranted. In response to these com¬ 
ments. the Secretary notes that these 
findings, as a necessary port of certain 
agency decisions, arc subject to chal¬ 
lenge when a hearing on any of these 
decisions is held. 

TVo commenters questioned why these 
findings must be made in writing. They 
specifically suggested that the State 
Agency should not have to provide a de¬ 
tailed written statement of any discrep¬ 
ancy bctw'con the State Agency's findings 
and those of the HSA. The Secretary sees 
the need for written findings and notes 
that I 123.407(a) <9> requires a detailed 
statement only if the State Agency's 
decision differs from the HSA's recom¬ 
mendation. 

9 /23.3091(2' and 912J.4/0»a> Alterna¬ 
tives to inpatient services. 

Many commenters requested specific 
changes in the wording of the proposed 
regulations. One commenter suggested 
that the phrase ' the development of al¬ 
ternatives has been studied" be changed 
to "the development of alternatives has 
been reasonably studied " The Secretary 
has not included this suggestion because 
such a change would raise additional 
questions without improving the lan¬ 
guage of the regulations. As presently 
stated, the regulations permit agencies 
the latitude to define the scope and depth 
of the analysis required to support their 
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findings. Use of the word "reasonably" 
would require further guidance from the 
Secretary and. thus diminish the latitude 
of the reviewing agencies. Several com¬ 
mented suggested that the phrase, "less 
costly, more efficient, or more appropriate 
alternatives" be changed by substituting 
"and" for "or." This exact suggestion was 
not adopted, but I 122.309(a) and 
5 123.41 Ota) have been changed to clar¬ 
ify that the purpose of this provision is 
to easure that State agencies consider 
alternatives to the proposal and must 
find that, at least In terms of cost, effi¬ 
ciency, and appropriateness, these alter¬ 
natives are not practicable. Further, the 
Secretary’ docs not agree with sugges¬ 
tions that the word "practicable" should 
be followed by the phrase, "at the time 
of the review;" it adds little meaning to 
this subsection since the reviewing agen¬ 
cies will be aware that what is not prac¬ 
ticable immediately may become so in the 
near future. Another commenter re¬ 
quested that these subsections be ended 
after the phrase, "not available." This 
comment was not adopted because if an 
alternative is not available, yet its devel¬ 
opment might be practicable, serious 
consideration should be given to such 
development. 

Two commenters expressed concern 
that these subsections would deter the 
development of new Institutional health 
services and the development of alter¬ 
nate methods of health delivery- One 
was particularly concerned that the lan¬ 
guage of the proposed regulations was 
too restrictive and the other Indicated 
that the studies needed to support the re¬ 
quired findings would result in delays 
which would not otherwise occur in 
granting certificates of need. Regarding 
the former concerns, the Secretary has 
indicated that the purpose of this sec¬ 
tion is to highlight the need for alternate 
methods of health care delivery and to 
prevent the development of services and 
facilities which are not as efficient and 
appropriate as these alternatives. The 
Secretary has also noted that the latter 
concerns may be well founded, but that 
any ensuing delays should result in better 
decisions on certificate of need applica¬ 
tions. 

Two commenters suggested that the 
terms "more efficient" and "more appro¬ 
priate" in £ 122.309(a) and £ 123.410(a) 
ore excessive and vague. In response to 
these comments, the Secretary' points out 
that the reviewing agencies may define 
these terms based on local perspectives, 
os expressed In their adopted plans, cri¬ 
teria and standards. 

One commenter indicated with regard 
to < 122.309(a) and f 123 410<a> that 
even if alternative services are feasible, 
the lack of someone to finance and de¬ 
velop them may prevent their establish¬ 
ment. He added that feasible but non¬ 
existent services should not be grounds 
for denying proposals for services which 
are otherwise desirable. However, the 
term "available" as used in this provision 
implies existing or readily available serv¬ 
ices, not remote or theoretical services. 
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f 122.309(b) and £ 123.410(b > Alterna¬ 
tives to new construction. 

Many comments requested deletion of 
I 122.309(c) and £ 123.410(c) of the pro¬ 
posed regulations, now £ 122.309<b» and 
£ 123.410(b). regarding required findings 
concerning alternatives to new construc¬ 
tion. Most of these commenters argued 
that the language of the proi>osed reg¬ 
ulations emphasized modernization 
rather than replacement, and thus 
might actually encourage wasteful ex¬ 
penditures in some cases. Others indi¬ 
cated that this requirement could not be 
fulfilled and that it was not based on 
statutory authority. One commenter re¬ 
quested that the last phrase, "and have 
been implemented to the extent practi¬ 
cable," be deleted. These comments were 
not accepted because the regulations re¬ 
quire only that modernization has been 
considered as an alternative. If moderni¬ 
zation is more expensive or otherwise not 
feasible, then a finding may be made that 
alternatives have been "implemented to 
the maximum extent practicable " 

Several commenters suggested specific 
modifications to the required finding re¬ 
garding alternatives to new construction. 
One requested that the wording be 
changed to indicate that alternatives to 
new construction have been explored 
and found to be cither more expensive or 
not practicable. Another suggested that 
these alternatives only need to be con¬ 
sidered and found not feasible. Others 
suggested that these alternatives be 
"reasonably" considered. One com¬ 
menter suggested that further definition 
be given to the word "practicable." An¬ 
other commenter sought clarification of 
the extent to which alternatives for 
construction must be considered and im¬ 
plemented. The Secretary has not fol¬ 
lowed these suggestions because they 
either excessively weaken the provision 
or create a need for further clarification. 
Furthermore, it is intended that the re¬ 
viewing agencies determine the opera¬ 
tional definition of "practicable" based 
on state and local circumstances. 

t /22.309(c) and « 123.410(c) Problems 
in obtaining proposed types of 
service . 

A number of commenters requested 
the deletion of $ 122.309<d) and £ 123.410 
<d> of the proposed regulations, now 
£ 122.309(c) and £ 123.410(c), which re¬ 
quired a finding that patients will ex¬ 
perience serious problems in the absence 
of the proposed new service as a precon¬ 
dition of determining that a proposed 
new inpatient service is needed. They 
cited the following reasons: (1) The re¬ 
quirement has no statutory authority: 
<2) it is inconsistent with sound plan¬ 
ning; (3) other parts of £ 122.309 and 
£ 123.410 accomplish this intent; and (4> 
it is impractical nnd cannot be admin¬ 
istered effectively. Another commenter 
took issue with the word "serious." The 
Secretary has retained these provisions 
because an important purpose of the 
health planning and regulatory pro¬ 
grams required by Title XV is to prevent 
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or alleviate the health problems of the 
population served or to be served. This 
provision is consistent with sound health 
planning and can, in the Judgment of the 
Secretary, be administered effectively, 
based upon the criteria and standards 
that an agency must develop and use in 
reviewing a certificate of need appli¬ 
cation. The one commenter who ob¬ 
jected to the term "serious" was joined 
by others who suggested clarification of 
Uiis word. To reflect more precisely the 
intent of the requirement, certain types 
of serious problems have been specified, 
while allowing the agencies to add other 
criteria if they choose. 

Another commenter suggested that this 
criterion be ranked first on the list of 
required findings. These provisions were 
not ranked In order of priority, and all 
of the findings must be made as a con¬ 
dition for recommending or granting a 
certificate of need. 

1 122 309(d) and £ 123.410(d) Consist¬ 
ency u>ith other State plans for long¬ 
term care . 

8taie Agencies arc required by f 123.- 
410(d) (£ 123.410(a) of the proposed 

regulations), to make a finding, in the 
case of proposals for the addition of beds 
for the provision of skilled nursing or 
intermediate care services, that the ad¬ 
dition will be consistent with the plans 
of other 8tate Agencies responsible for 
the financing of long-term care (includ¬ 
ing home health services). One com¬ 
menter asked why the Secretary did not. 
in £ 122.309. require H8As to make the 
same finding. The Secretary has modi¬ 
fied 1122.3G9 to include a similar provi¬ 
sion. 

Many commenters suggested that 
« 123.410(e) of the proposed regulation 
I 123.410(e) of the proposed regulations 
be deleted because the State Health Plan 
is the authoritative document for the 
State for the development of health re¬ 
sources. One argued that this provision 
would create confusion concerning the 
roles of the State Agency and other State 
agencies. The Secretary concurs with 
these concerns and has modified the reg¬ 
ulation to require "consideral ion" of the 
relationship of the proposal to these 
other agencies' plans, rather than requir¬ 
ing that they be "consistent." 

One commenter claimed that this pro¬ 
vision would force the reviewing agency 
to certify levels of care within institu¬ 
tions, to some extent. However, the re¬ 
quirement is only that the finding be 
made prior to approval of this type of 
service. 

One commenter questioned the inclu¬ 
sion of home health services in this sec¬ 
tion. since the proposed regulation had 
excluded home health agencies from 
coverage under the requirements for a 
State certificate of need program. The 
Secretary believes that coverage of home 
health agencies by certificate of need is 
not linked with this requirement. Aware¬ 
ness of the plans of State Agencies re- 
sponible for the provision and financing 
of home health services brings iui addi- 
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tionoi factor to the review of an appli¬ 
cation for a certificate of need and will 
presumably result In a better decision by 
the reviewing agency. Therefore, al¬ 
though home health services are not re¬ 
quired to be covered for certificate of 
need, review, the planning agencies 
should consider them in developing their 
HSPs. 

One commcntor suggested that Uie re¬ 
quired findings be enlarged by requir¬ 
ing that there be a utilization review 
program in place and that such program 
not be limited to the Medicare and Med¬ 
icaid programs. The Secretary believes 
that it is impractical to require an inten¬ 
sive review of this nature for every appli¬ 
cation; however, there is nothing in the 
language of the regulations which pre¬ 
vents an agency from employing utiliza¬ 
tion as a criterion. 

Accordingly. 42 CFR Parts 122. 123. 
and 100 are amended in the manner set 
forth below. 

Effective date: The regulations set 
forth below are effective February 22, 
1977 

The Department of Health. Education, 
and Welfare has determined that this 
document does not contain a major pro¬ 
posal requiring preparation of an infla¬ 
tion impact statement under Executive 
Order 11921 and OMB Circular A-107. 

Dated- January 11. 1977. 

Theodore Cooped 
Assistant Secretary for Health . 

Approved: January 13.1977. 

David Mathews. 

Secretary. 


PART 100—LIMITATION ON FEDERAL 
PARTICIPATION FOR CAPITAL EXPEND 
ITURES 

3 Paragraph <e> of 42 CFR 100.102 is 
revised to read as follows: 

§ 100.102 IK’ fin it ion*. 

• • • • • 
te» “Health care facility” includes hos¬ 
pitals. psychiatric hospitals, tuberculo¬ 
sis hospitals, skilled nursing facilities, 
kidney disease treatment centers, includ¬ 
ing freestanding hemodialysis units, 
intermediate care facilities, and ambula¬ 
tory- surgical facilities, but does not in¬ 
clude Christian Science sanatoriums op¬ 
erated, or listed and certified, by the First 
Church of Christ. Scientist. Boston. Mas¬ 
sachusetts. For purposes of this para¬ 
graph: 

<1> The term “hospital” means an In¬ 
stitution which is primarily engaged In 
providing to inpatients, by or under su¬ 
pervision of physicians, diagnostic serv¬ 
ices and therapeutic services for medical 
diagnosis, treatment, and care of injured, 
disabled, or sick persons, or rehabilita¬ 
tion services for the rehabilitation of in¬ 
jured. disabled, or sick persons 8uch 
term does not include psychiatric and 
tuberculosis hospitals 

<2> The term “psychiatric hospital” 
means an institution which is primarily 
engaged in providing to inpatients, by or 
under the supervision of a physician, 
psychiatric services for the diagneysis and 
treatment of mentally ill persons 
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(3) The term “tuberculosis hospital” 
means an institution which is primarily 
engaged in providing to inpatients, by or 
under the supervision of a physician, 
medical services for the diagnosis and 
treatment of tuberculosis. 

(4> The term “skilled nursing facility” 
means an institution or a distinct part of 
an institution which is primarily engaged 
in providing to inpatients skilled nursing 
care and related services for patients who 
require medical or nursing care, or re¬ 
habilitation services for the rehabilita¬ 
tion of injured, disabled, or sick persons. 

*5> The term “intermediate care facil¬ 
ity’ 4 means an institution which provides, 
on a regular basis, health-related care 
and services to individuals who do not 
require the degree of care and treatment 
which a hospital or skilled nursing facil¬ 
ity is designed to provide, but who be¬ 
cause of their mental or physical condi¬ 
tion require health-related care and 
services «above the level of room and 
board *. 

• 6» The term “ambulatory surgical fa¬ 
cility” means a facility, not a part of a 
hospital, which provides surgical treat¬ 
ment to patients not requiring hospitali¬ 
zation. Such term does not include the 
offices of private physicians or dentists, 
whether for Individual or group practice. 

<8«c 1122. Social Security Act. 84 SUt 1.180 
(42 U£.C. 1320a-!).) 


PART 122—HEALTH SYSTEMS AGENCIES 

1. Part 122 of Title 42. CFR. is amended 
by adding thereto a new Subpart D. to 
read as follows: 

Subpart D—Procedures end CHterte for Review 
of Nee Institutional Health Services 

Sec 

122.301 Definition 

122.302 Purpooe and applicability 

122.303 General- 

122-304 N’cw institutional health service* 
subject to review. 

12230ft Adoption and public notice of re¬ 
view procedures and criteria 

122.306 Procedure* for health aysterrw agen¬ 

cy review. 

122.307 Exceptions to use of procedure* 

122.308 Criteria for health systems agency 

review. 

122.309 Inpatient facUltieH; required find¬ 

ings 

122.310 Health maintenance organizations. 

required finding. 

AuTKoarrr: 8ec. 215. 68 Stat. 690 (42 UJ3.C. 
216): bk. 1532 of the Public Health Service 
Act, 88 stat 2251 53 (42 UB.C- 300n I) 

§ 122.301 Definition*. 

In addition to the terms defined in 
aubpart A of this Part, as used in this 
subpart: 

<a» The term “to develop.” when used 
in connection with health services, means 
to undertake those activities which on 
their completion will result in the offer 
of a new institutional health service or 
the incurring of a financial obligation, 
as defined under applicable 8tate law, 
in relation to the offering of such a 
service. 

ib> The term “health care facility” is 
defined under section 1531(51 of the 
Act to have the same meaning as such 
term as In regulations prescribed under 
section 1122 of the Social Security Act. 


Such regulations *42 CFR 1 100.102(e)) 
define the term “health care facility” as 
including hospitaLs, psychiatric hos¬ 
pitals. tuberculosis hospitals, skilled 
nursing facilities, kidney disease treat¬ 
ment centers, including freestanding 
hemodialysis units, intermediate care fa¬ 
cilities. and ambulatory surgical facili¬ 
ties, but does not include Christian 
Science sanatoriums operated, or listed 
and certified, by the First Church of 
Christ Scientist. Boston. Massachusetts 
Such regulations also provide that; 

4li The term “hospital” means an 
institution which is primarily engaged in 
providing to inpatients, by or under the 
supervision of physicians, diagnostic 
services and therapeutic services for 
medical diagnosis, treatment, and care 
of injured, disabled, or sick persons, or 
rehabilitation services for the rehabilita¬ 
tion of Injured, disabled, or sick persons 
8uch terms do not Include psychiatric 
and tuberculosis hospitals. 

f2) The term “psychiatric hospital” 
means an Institution which is primarily 
engaged in providing to inpatients, by 
or under the supervision of a physician, 
psychiatric services for the diagnosis and 
treatment of mentally 111 persons. 

43> The term “tuberculosis hospital” 
means on institution which is primarily 
engaged in providing to inpatients, by 
or under the supervision of a physician, 
medical services for the diagnosis and 
treatment of tuberculosis. 

44) The term “skilled nursing facil¬ 
ity” means an institution or a distinct 
part of an institution which is primarily' 
engaged in providing to Inpatients skilled 
nursing care and related services for 
patients who require medical or nurs¬ 
ing care, or rehabllititlon services for 
the rehabilitation of injured, disabled, 
or sick persons. 

45) The term “intermediate care 
facility” means an institution which 
provides, on a regular basis, health- 
related care and services to individuals 
who do not require the degree of care 
and treatment which a hospital or 
skilled nursing facility is designed to 
provide, but who because of their mental 
or physical condition require health re¬ 
lated care and services < above the level 
of room and board >. 

(6) The term “ambulatory surgical 
facility” means a facility, not a part of 
a hospital, which provides surgical treat¬ 
ment to patients not requiring hospitali¬ 
zation. 

Such term does not include the offices 
of private physicians or dentists, whether 
for Individual or group practice. 

(C) The term “health maintenance 
organization” is defined under section 
1531(5) of the Act to have the same 
meaning as such term has in regulations 
prescribed under section 1122 of the 
Social Security Act. Such regulations (42 
CFR § 100.102(f) > define the term 
“health maintenance organization” to 
mean a public or private organization, 
organized under the Iaws of any State, 
which 

4l» Provides or otherwise makes 
available to enrolled participants health 
care services, including at least the fol- 
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lowing basic health care services: Usual 
physician services, hospitalization, lab¬ 
oratory, X-ray, emergency and preven¬ 
tive services, and out-of-area coverage: 

(2) Is compensated (except for co¬ 
payments) for the provision of the basic 
health care services listed in paragraph 
(c)(1) of this section to enrolled par¬ 
ticipants on a predetermined periodic 
rate basis; and 

(3) Provides physicians’ services pri¬ 
marily <i) directly through physicians 
who are either employees or partners of 
such organization, or <ii> through ar¬ 
rangements with individual physicians 
or one or more groups of physicians < or¬ 
ganized on a group practice or individ¬ 
ual practice basis). 

(d) The term‘‘health services ” means 
clinically related <l.e.. diagnostic, treat¬ 
ment, or rehabilitative) services, and in¬ 
cludes alcohol, drug abuse, and mental 
health services. 

(e> The term “institutional health 
services” means health services provided 
in or through health care facilities or 
health maintenance organizations and 
Includes the entities in or through which 
such services are provided. 

(f) The term “to ofTer.” when used in 
connection with health services, means 
that the health care facility or health 
maintenance organization holds itself 
out as capable of providing, or as having 
the means for the provision of. specified 
health sendees. 

(g) The term “person” means an in¬ 
dividual. a trust or estate, a partnership, 
a corporation (including associations, 
joint stock companies, and insurance 
companies) a State, or a political sub¬ 
division or instrumentality (including a 
municipal corporation) of a State. 

§ 122.302 Purpov an<l applirahilil>. 

Section 1513(f) of the Public Health 
Service Act requires each health systems 
agency, in order to assist State health 
planning and development agencies in 
carrying out their functions under para¬ 
graphs (4) and (5) of section 1523(a). to 
review and make recommendations to 
the appropriate State Agency respecting 
the need for new institutional health 
services projxx>ed to be offered or de¬ 
veloped in the health service area of 
such health systems agency. Section 1532 
(a) of the Act requires that hi perform¬ 
ing its review functions under section 
1513(f) of the Act or in conducting any 
other reviews of proposed health services, 
each health systems agency shall follow 
procedure# and apply criteria developed 
and published by the health systems 
agency in accordance with regulations of 
the Secretary. This subpart sets forth 
the minimum procedures and criteria to 
be utilized by health systems agencies in 
conducting such reviews and the man¬ 
ner In which such procedures and cri¬ 
teria shall be developed a mV- published. 

5 122.303 Grom!, 

Except as provided in 3 122.307 of this 
ubpart, each health systems agency 
‘’hall utilize review procedures and 
criteria which meet the requirements of 
I 122 306 and 3 122.308. respectively. 


when conducting reviews of new institu¬ 
tional health services and other reviews 
of proposed health services. The public 
6hall be given notice of such review pro¬ 
cedures and criteria in accordance with 
the requirements of $ 122.305. In addi¬ 
tion. In the case of any proposed new in¬ 
stitutional health service for the provi¬ 
sion of health services to inpatients, the 
health systems agency shall comply with 
the requirements of S 122.309; In the 
case of any proposed new institutional 
health service proposed for a health 
maintenance organization, the health 
systems agency shall comply with the re¬ 
quirements of 3 122.310. 

§ 122.304 Nov institutional limlth serv¬ 
ice* tabjoct to rpvin*. 

<a) All new institutional health serv¬ 
ices proposed to be offered or developed 
within the health service area of the 
health systems agency shall be subject 
to review under this subpart. For pur¬ 
poses of this subpart, “new Institutional 
health services” shall include: 

(1) The construction, development, 
or other establishment of a new health 
care facility or health maintenance 
organization; 

(2) Any expenditure by or on behalf 
of a health care facility or health main¬ 
tenance organization in excess of $150,000 
(or such lesser amount as the State may 
specify ) which, under generally accepted 
accounting principles consistently ap¬ 
plied. is a capital expenditure, except 
that this subpart shall not apply to ex¬ 
penditures for (1) site acquisitions; (it) 
acquisitions of existing health care facil¬ 
ities and health maintenance organiza¬ 
tions; or (ill) expenditures solely for the 
termination or reduction of beds or of a 
health service; unless included by the 
State in its scope of coverage. Where a 
person makes on acquisition by or on 
behalf of a health care facility or health 
maintenance organization under lease 
or comparable arrangement, or through 
donation, which would have required re¬ 
view if the acquisition had been by pur¬ 
chase. such Acquisition shall be deemed a 
capital expenditure subject to review’. 

*3) A change In the bed capacity of a 
health care facility or health mainte¬ 
nance organization w’hlch increases the 
total number of beds (or distributes beds 
among various categories, or relocates 
such beds from one physical facility or 
site to another) by more than forty’ beds 
or more than twenty-five percent of total 
bed capacity as defined by the State, 
whichever is leas, over a two-year period. 

<4) Health services, except home 
health services, which are offered In or 
through a health care facility or health 
maintenance organization and which 
were not offered on a regular basis in or 
through such health care facility or 
health maintenance organization within 
the twelve month period prior to the time 
such services would be offered. 

(b)(1) Any expenditure by or on be¬ 
half of a health care facility or health 
maintenance organization in excess of 
$150,000 cor such lesser amount as the 
State may specify > made in preparation 
for the offering or development of a new 
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institutional health service and any ar¬ 
rangement or commitment made for fi¬ 
nancing the offering or development of 
the new institutional health service shall 
be subject to review under this subpart. 
(2) Nothing In this subpart shall pre¬ 
clude a health systems agency from rec¬ 
ommending that a State Agency grant a 
certificate of need which permits expen¬ 
ditures only for predevelopment activi¬ 
ties. but docs not authorize the offering 
or development of the new institutional 
health service with respect to which such 
predevelopmcnt activities are proposed. 
Expenditures in preparation for the of¬ 
fering of a new institutional health serv¬ 
ice shall include expenditures for 
architectural designs, plans, working 
drawings, and spcciAcations. Such ex¬ 
penditures may also include those for 
site acquisition and preliminary plans, 
studies, and survey, if these are included 
by the State Agency in its definition of 
predevelopment activities. 

§ 122.303 Adoption and public* nolirr of 
revir%v procedures and rritrria. 

<a> Each health systems agency shall 
adopt and review’ and revise as neces¬ 
sary. review procedures and criteria in 
accordance with the requirements of this 
subpart prior to Its review of new’ Insti¬ 
tutional health services and in accord¬ 
ance with its Designation Agreement 

(b) Before adopting the review pro¬ 
cedures and criteria required by this sub¬ 
part or any revisions of such procedures 
afcd criteria, the health systems agency 
shall give interested persons an oppor¬ 
tunity to offer written comments on the 
procedures and criteria, or any’ revisions 
thereof, which it proposes to adopt, as 
follows: 

(1) The health systems agency shall 
distribute copies of its proposed review 
procedures and criteria, and proposed 
revisions thereof, to the agencies, insti¬ 
tutions and associations with which the 
agency must coordinate its activities 
pursuant to section 1513(d) of the Act 
and its designation agreement to units 
of general local government within its 
health service area, to the State Agency 
and Statewide Health Coordinating 
Council of each 8tate in which all or 
any part of the agency’s health service 
area is located, and to health systems 
agencies designated for contiguous 
health service areas, and to any agency 
which establishes rates for health care 
facilities or health maintenance organi¬ 
zations in it# health service area. 

(2) The health systems agency shall 
publish, in one or more newspapers of 
general circulation in its health service 
area, a notice stating that review pro¬ 
cedures and criteria, or revisions thereof, 
have been proposed for adoption and are 
available at specified addresses for in¬ 
spection and copying by Interested per¬ 
sons. 

(3) A health systems agency may re¬ 
quest from the Secretary an exception 
to the requirement of I 122.305(b)(2), 
Such request shall be in writing, shall 
contain a detailed explanation of the 
reasons for the request and of the sub¬ 
stitute publication procedures that the 
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agency intends to follow If the exception 
Is approved. The Secretary may grant 
such an exception if he determines that 
the proposed substitute procedures are 
less costly or more effective and do not 
adversely and substantially affect the 
rights of persons affected by the subject 
reviews. 

to Each health systents agency shall 
distribute copies of its adopted review 
procedures and criteria, and any revi¬ 
sions thereof, to the agencies and orga¬ 
nizations specified in paragraph ibHl> 
of tills section and to the Secretary, and 
shall provide such copies to other per¬ 
sons upon request. 

§ 122..106 ProfiHlurm for hcallli fcuinu*. 

M#cncy revirw, 

(a* The procedures ndopted and uti¬ 
lized by a health systems agency for con¬ 
ducting the reviews covered by this sub- 
part shall include at least the following 

<1> Written notification to affected 
persons of the beginning of a review, 
which shall include notification of the 
proposed schedule for the review, of the 
period within which a public hearing 
during the course of the review may be 
requested by persons directly affected by 
the review as defined in paragraph <a> 
<7i of this section, and of the manner in 
which notification will be provided of 
the time and place of any hearing so re¬ 
quested. For purposes of this subpara¬ 
graph. “affected persons 0 include, at a 
minimum, the person whose proposal is 
being reviewed, the State Agency for 
each State in which all or any part of 
the agency’s health service area is lo¬ 
cated. health systems agencies serving 
contiguous health service areas, health 
care facilities and health maintenance 
organizations located In the health serv¬ 
ice area which provide institutional 
health services, any agency which estab¬ 
lishes rates for health care facilities or 
health maintenance organizations in its 
health service area, and those members 
of the public who are to be served by the 
proposed Institutional health services. 
For purposes of this subparagraph, the 
date of “notification 0 is the date on 
which the notice is sent or the date on 
which the notice appears in a newspaper 
of general circulation, whichever is later. 
Written notification to members of the 
public may be provided through news¬ 
papers of general circulation In the area 
and public information channels; notifi¬ 
cation to all oilier affected persons shall 
be by mail * which may be as part of a 
newsletter). 

(2) <i> With respect to reviews of pro¬ 
posed new Institutional health services 
pursuant to section 1513(f) of the Act. 
schedules for reviews which provide that 
no such review shall take longer than the 
period specified In accordance with 42 
CFR 123.407(a)(2) by the State Agency 
of the State in which the new Institu¬ 
tional health service is proposed to be 
offered or developed, except that In the 
case of reviews under section 1122 of the 
Social Security Act. schedules f or re views 
shall be in accordance with ; 42 CFR 100- 
100. which govern the State Agency’s 


procedures for review under section 1122 
agreements. 

(il) With respect to other reviews of 
proposed health services, schedules for 
reviews which provide that no review 
shall, to the extent practicable, take 
longer than 90 days from the date of 
notification made in accordance with 
paragraph <a)(l> of this section to the 
date of the written findings made in ac¬ 
cordance with paragraph (a><5» of this 
section. 

(3) Provision for persons subject to a 
review’ to submit to the health systems 
agency in such form ond manner, and 
containing such information, as the 
agency shall prescribe and publish, such 
information as the agency may require 
concerning the subject of such review. 
Such information requirements may vary 
accordin' 1 to the purpose for which a 
particular review is being conducted or 
the type of health service being re¬ 
viewed. ProiHded. That the health sys¬ 
tems agency may require no information 
of a person subject to review which is not 
prescribed and published as being 
required 

(4) Submission of periodic reports by 
providers of health services ond other 
persons subject to health systems agency 
review under this subpart respecting the 
development of proposals subject to re¬ 
view. 

(5) Provision for written findings (in¬ 
cluding. as appropriate, the findings re¬ 
quired tinder § 122.309 and $ 122.310 of 
this subpart) which state the basis for 
any final decision or recommendation 
made by the health systems agency. The 
health systems agency may make its rec¬ 
ommendations conditional If the estab¬ 
lished State program does not prohibit 
such a procedure. Such findings shall be 
sent to the person proposing the new in¬ 
stitutional healUi service and to the State 
Agency for the State in which the new 
institutional health service is proposed to 
be offered or developed, and shall be 
available to others upon request. 

(0) Notification, upon request, of pro¬ 
viders of health services and other per¬ 
sons subject to health systems agency 
review under this subpart of the status 
of the agency review of the proposals 
subject to review, findings made in the 
course of such review, and other appro¬ 
priate information respecting such re¬ 
view. 

(7) Provision for public hearing In the 
course of agency review if requested by 
one or more persons directly affected by 
the review*. The agency must provide for 
a reasonable period from the date of 
written notification of the beginning of 
a review (see paragraph (a)(1) of this 
section) within which a public hearing 
during the course of the review may be 
requested by persons directly affected by 
tiie review. The agency may not impose 
fees for such a hearing. For purposes 
of this subparagraph, “persons directly 
affected” by the review include, at a min¬ 
imum. the person whose proposal is being 
reviewed; members of the public who are 
to be served by the proposed new institu¬ 
tional health services; health care facil¬ 


ities and health maintenance organiza¬ 
tions located in the health service area 
of the agency which provide services sim¬ 
ilar to the proposed services under re¬ 
view*; health care facilities and health 
maintenance organizations which, prior 
to receipt by the agency of the proposal 
being reviewed, have formally indicated 
an intention to provide such similar serv¬ 
ices in the future, either through the 
filing of a letter of intent or by adoption 
of a plan; and any agency which estab¬ 
lishes rates for health care facilities or 
health maintenance organizations lo¬ 
cated in the health service area in which 
the service is proposed to be offered or 
developed. Where such a hearing is re¬ 
quested. the agency shall, prior to such 
hearing, provide notice of such hearing, 
in accordance with its procedure adopted 
pursuant to paragraph (a)(1) of this 
section. The procedure for a hearing 
must provide an opportunity for any 
person to present testimony. 

(8) Provision that any person may. for 
good cause shown, request in writing a 
public hearing for purposes of recon¬ 
sideration of a health systems agency 
decision. The agency may not impose fees 
for such a hearing. For purposes of this 
subparagraph, an agency recommenda¬ 
tion pursuant to section 1513(f) is not 
a decision. A request for a public hearing 
shall be deemed by the health systems 
agency to have shown good cause if it 
(i) presents significant relevant informa¬ 
tion not previously considered by the 
health systems agency, (Iti demonstrates 
that there have been significant changes 
in factors or circumstances relied upon 
by the health systems agency in reaching 
its decision, (ill) demonstrates that the 
health systems agency lias materially 
failed to follow its adopted procedures 
in reaching its decision, or (iv) provides 
such other bases for a public hearing 
as the health systems agency determines 
constitutes good cause. To be effective, 
a request for such a hearing shall be 
received within 30 days of the health 
systems agency decision, and the hearing 
shall commence within 30 days after the 
receipt of the request; except that where 
any different time periods for such pro¬ 
cedures are established by State law gov¬ 
erning the practices and procedures of 
the health systems agency, the latter 
shall govern. Notification of such a pub¬ 
lic hearing shall be sent, prior to the 
date of the hearing, to the person re¬ 
questing the hearing and to the person 
proposing the new health service, and 
shall be sent to others upon request. The 
health systems agency shall make writ¬ 
ten findings which state the basis for its 
decision within 45 days after the con¬ 
clusion of such hearing, except that 
where any different time period is re¬ 
quired by State law governing the prac¬ 
tices and procedures of administrative 
agencies, the latter shall govern. A deci¬ 
sion of the health systems agency follow¬ 
ing a public hearing under this subpara¬ 
graph shall be considered a decision of 
the health systems agency for purposes 
of subparagraphs (5). (6». and (9> of 
this paragraph. 
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< 9) Preparation and publication, at 
least annually, of reports by the health 
.systems agency of the reviews being con¬ 
ducted < Including a statement concern¬ 
ing the status of each such review) and 
of the reviews completed by the agency 
since the publication of the last report 
and a general statement of the findings 
and decisions made In the course of such 
reviews. 

(10 > Access by the general public to all 
applications reviewed by the health sys¬ 
tems agency and to all other written ma¬ 
terials pertinent to any agency review. 

(11) In the case of construction proj¬ 
ect. submission to the health systems 
agency by the persons proposing such 
projects of letters of intent In such detail 
and in such form as may be necessary 
to Inform the agency of the scope and 
nature of the projects at the earliest pos¬ 
sible opportunity in the course of plan¬ 
ning of such construction projects. 

<b> Procedures adopted for reviews in 
accordance with paragraph (a) of tills 
section may vary according to the pur¬ 
pose for which a particular review te 
being conducted or the type of health 
service being reviewed. 

<c> The procedures shall provide tliat 
the requirements of paragraph «aHl> 
of this section shall be deemed satisfied 
if the State Agency, in providing notice 
of the beginning of the review in accord¬ 
ance with 42 CFR 123.407(a)(1). pro¬ 
vides the information described in para¬ 
graph (a) <1) of this section. 

(d) The procedures may provide that 
the requirements of subparagraphs <S>, 
< 4), or (11) of paragraph (a> of this sec¬ 
tion shall be deemed satisfied if the State 
Agency has provided for the correspond¬ 
ing procedure found at 42 CFR 123.407 
<a> (3). (4).or <14*. 

§ 122.307 Exception* to um- of priM-o- 
durc*. 

After following the procedure set forth 
in 9 122.305* b>. an agency may. with re¬ 
spect to any type or group of reviews, 
request from the Secretary an exception 
to the requirement of 9 122.303 that It 
utilize review procedures which meet the 
requirements of 9 122.306. Such request 
shall be In writing, shall contain a de¬ 
tailed explanation of the reasons for the 
request and of the substitute review pro¬ 
cedures that the agency intends to follow 
if the exception is approved, and shall be 
accompanied by copies of all written 
c omments submitted under 9 122.305(b) 
to the agency with respect to the re¬ 
quest for an exception. The Secretary 
may grant such an exception if he de¬ 
termines that the proposed substitute 
procedures are less costly or more effec¬ 
tive, are consistent with the purposes of 
the Act. and do not adversely and sub¬ 
stantially affect the rights of persons 
affected by the subject reviews. The 
health systems agency shall distribute 
copies of substitute procedures approved 
by the Secretary in accordance with the 
requirements of 9 122.305(©> of this sub¬ 
part. 
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§ 122.308 Criteria for health *>»teni* 

agency review. 

(a) The health systems agency shall 
adopt, and utilize as appropriate, specific 
criteria for conducting the reviews cov¬ 
ered by this subpart, which criteria shall 
include at least the following general 
considerations: 

(1) The relationship of the health 
services being rcview'ed to the applicable 
health systems plan and annual imple¬ 
mentation plan adopted pursuant to sec¬ 
tion 1513(b) <2> and (3), respectively, 
of the Act. 

*2) The relationship of services re¬ 
viewed to the long-range development 
plan <if any) of the person providing or 
proposing such services. 

<3> The need that the population 
served or to be served by such services 
has for such services. 

<4> The availability of less costly or 
more effective alternative methods of 
providing such services. 

(5) The Immediate and long-term fi¬ 
nancial feasibility of the proposal, as 
well as the probable impact of the pro¬ 
posal on the coats of and charges for 
providing health services by the person 
proposing the new institutional health 
service. 

(•> The relationship of the services 
proposed to be provided to the existing 
health care system of the area in which 
such services are proposed to be pro¬ 
vided. 

(7) The availability of resources (in¬ 
cluding health manpower, management 
personnel, and funds for capital and 
operating needs) for the provision of the 
services proposed to be provided and the 
availability of alternative uses of such 
resources for the provision of other 
health services. 

(8) The relationship, including the or¬ 
ganizational relationship, of the health 
services proposed to be provided to ancil¬ 
lary or support services. 

(9) The special needs and circum¬ 
stances of those entities which provide a 
substantial portion of their seiviccs or 
resources, or both, to individuals not 
residing in the health service areas in 
wliich the entities are located or In ad¬ 
jacent health service areas. Such enti¬ 
ties may include medical and other 
health professions schools, multidisci¬ 
plinary clinics and specialty centers. 

(10) The special needs and circum¬ 
stances of health maintenance organi¬ 
zations for which assist ance may be pro¬ 
vided under Title XIII of the Act. Such 
needs and circumstances Include the 
needs of and costs to members and pro¬ 
jected members of the health mainte¬ 
nance organization in obtaining health 
services and the potential /or a reduc¬ 
tion In the use of inpatient care in the 
community through an extension of 
preventive health services and the pro¬ 
vision of more systematic and compre¬ 
hensive health services. The considera¬ 
tion of a new* Institutional health serv¬ 
ice proopsed by a health maintenance 
organization shall also address the avail¬ 
ability and cost of obtaining the pro¬ 
posed new institutional health service 
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from the existing providers in the area 
that are not health maintenance organi¬ 
zations. The criteria established by the 
health systems agency pursuant to this 
subparagraph shall be consistent with 
standards and procedures established by 
the Secretary under section 1306*c> of 
the Act <see 42 CFR 110.204). 

(11) The special needs and circum¬ 
stances of biomedical and behavioral re¬ 
search project* which are designed to 
meet a national need and for which local 
conditions offer special advantages. 

<12> In the case of a construction 
project— 

(1> the costa and methods of the pro¬ 
posed construction. Including the costs 
and methods of energy provision, and 
*ll> The probable impact of the con¬ 
struction project reviewed on the costs 
of providing health services by the per¬ 
son proposing such construction project. 

(b) Criteria adopted for reviews In ac¬ 
cordance with paragraph (a) of this sec¬ 
tion may vary according to the purpose 
for which a particular review is being 
conducted or the type of health service 
reviewed. 

8 122.30*) Inpatient fnriltlir*: required 
finding*. 

In the case of any proposed new in¬ 
stitutional health service for the provi¬ 
sion of health services to inpatients, a 
health systems agency shall not recom¬ 
mend that a State grant a certificate of 
need under its certificate of need pro¬ 
gram. or otherwise make a finding that 
such proposed new institutional health 
service is needed, unless, after consider¬ 
ation of the appropriateness of the use 
of existing facilities providing inpatient 
services similar to those being proposed, 
the health systems agency makes each of 
the following findings in writing: 

<a* That superior alternatives to such 
Inpatient services In terms of cost, effi¬ 
ciency. And appropriateness do not exist 
and that the development of such alter¬ 
natives is not practicable. 

(b) That in the case of new construc¬ 
tion. • alternatives to new construction 
<eg.. modernization or sharing arrange¬ 
ments) have been considered and have 
been implemented to the maximum ex¬ 
tent practicable; 

(C) That patients will experience se¬ 
rious problems In terms of cost, avail¬ 
ability. or accessibility, or such other 
problems as may be identified by the re¬ 
viewing agency, in obtaining inpatient 
care of the type proposed in the absence 
of the proposed now service. 

(d) That in the case of a proposal for 
the addition of beds for the provision of 
skilled nursing or intermediate care, the 
relationship of the addition to the plans 
of agencies of the State responsible for 
providing and financing long-term care 
'including home health services) has 
been considered. 

§ 122.310 Health miiintriianee organ i> 
/.•lion*; required finding* 

In the case of any new institutional 
health service proposed to be provided 
by or through a health maintenance or¬ 
ganization. a health systems agency shall 
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not recommend that a State Agency deny 
a certificate of need with respect to such 
service <or otherwise make a finding tin¬ 
der this subpart that such service is not 
needed) In those cases <a> when the 
State Agency has granted a certificate 
of need which authorized the develop¬ 
ment or the service, or expenditures in 
preparation for such offering or develop¬ 
ment (or has otherwise made a finding 
that such development or expenditure Is 
needed), and <b> when the offering of 
this new institutional health service will 
be consistent with the basic objectives, 
time schedules, and plans of the pre¬ 
viously approved application. 


PART 123—STATE HEALTH PLANNING 
AND DEVELOPMENT AGENCIES 

2. Part 123 of Title 42. CFR. is amended 
by adding thereto a new Subpart E, to 
read as follows: 

Subp.irt C—Certificate of Need end Review of 
New Institutional Health Services 

123401 Deflnltlcms. 

123.402 Purpose and applicability 

123.403 General. 

123 404 New* Institutional health service* 
subject to review. 

123.406 Enforcement. 

123 406 Adoption and public notice of re¬ 
view procedure* and criteria. 

123.407 Procedure for State Agency review 
12&408 Exception* to uae of procedure* 

123 400 Criteria for State Agency review. 

123 410 Inpatient facilities: required find¬ 
ing*. 

123.411 Health maintenance organization*; 
required finding 

Authority ; 8ec. 316. 58 Stat 600 i42 
US.C. 216): seca. 1523. 1632 of the Public 
Health Service Act. 88 Stat 2246. 2251 

§ 123.401 Definition*. 

In addition to the terms defined in sub¬ 
part A of this Part, as used In this sub¬ 
part: 

ia) The term "to develop/’ when used 
In connection with health services, means 
to undertake those activities which on 
their completion will result in the offer 
of a new institutional health service or 
the incurring of a financial obligation, as 
defined under applicable State law', in 
relation to the offering of such a service. 

ib) The term "health care facility” is 
defined under section 1531(5) of the Act 
to have the same meaning as such term 
has in regulations prescribed under sec¬ 
tion 1122 of the Social Security Act. 8urh 
regulations (42 CFR $ 100.102<e> > define 
the term "health care facility" as includ¬ 
ing hospitals, psychiatric hospitals, tu¬ 
berculosis hospitals, skilled nursing fa¬ 
cilities. kidney disease treatment centers, 
including freestanding hemodialysis 
units, intermediate care facilities, and 
ambulatory surgical facilities, but does 
not include Christian 8cience senato- 
riums operated, or listed and certified by 
the First Church of Christ Scientist. Bos¬ 
ton. Massachusetts. Such regulations also 
provide that: 

• 1 > The term "hospital” means an In¬ 
stitution which Is primarily engaged In 
providing to inpatients, by or under the 
suj>crvlsion of physicians, diagnostic 
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services and therapeutic services for 
medical diagnosis, treatment, and care 
of Injured, disabled, or sick persons, or 
rehabilitation services for the rehabilita¬ 
tion of injured, disabled, or sick persons. 
Such term does not Include psychiatric 
and tuberculosis hospitals. 

(2) The term "psychiatric hospital” 
means an institution which is primarily 
engaged in providing to inpatients, by 
or under the supervision of a physician, 
psychiatric services for the diagnosis and 
treatment of mentally ill persons. 

<3> The term "tuberculosis hos¬ 
pital" means an institution which is pri¬ 
marily engaged in providing to in¬ 
patients. by or under the supervision of 
a physician, medical services for the 
diagnosis and treatment of tuberculosis. 

< 4» The term "skilled nursing facility" 
means an institution or a distinct part 
of an institution which is primarily en¬ 
gaged in providing to inpatients skilled 
nursing care and related services for 
patients who require medical or nursing 
care, or rehabilitation services for the 
rehabilitation of injured, disabled, or sick 
persons. 

(5) The term "intermediate care facil¬ 
ity” means an institution which pro¬ 
vides. on a regular basis, health-related 
care and services to individuals who 
do not require the degree of care and 
treatment which a hospital or skilled 
nursing facility Is designed to provide, 
but who because of their mental or physi¬ 
cal condition require health related care 
and services < above the level of room and 
board >. 

(6) The term "ambulutory surgical fa¬ 
cility” means a facility, not a part of a 
hospital, which provides surgical treat¬ 
ment to patients not requiring hospital¬ 
ization. Such term does not include the 
offices of private physicians or dentists, 
whether for individual or group prac¬ 
tice. 

ic* The term "health maintenance 
organization" is defined under section 
153D5) of the Act U> have the same 
meaning as such term has in regula¬ 
tions prescribed under section 1122 of 
the Social Security Act. Such regula¬ 
tions (42 CFR I 100.102(f)) define the 
term "health maintenance organization” 
to mean a public or private organization, 
organized under the law's of any Slate, 
which: 

< 1 > Provides or otherwise makes avail¬ 
able to enrolled participants health care 
services, including at least the follow'lng 
basic health care services: Usual physi¬ 
cian services, hospitalization, laboratory, 
x-ray, emergency and preventive serv¬ 
ices, end oqt-of-area coverage; 

(2) Is compensated (except for copay¬ 
ments* for the provision of the basic 
health care services listed in paragraph 

(c)(l> of this section to enrolled partici¬ 
pants on a predetermined periodic rate 
basis: and 

<3» Provides physicians’ services pri¬ 
marily (1* directly through physicians 
who are either employees or partners of 
such organization, or (Li) through ar¬ 
rangements with Individual physicians 
or one or more groups of physicians (or¬ 


ganized on a group practice or individual 
practice basis). 

(d) The term "health services" means 
clinically related (i.e., diagnostic, treat¬ 
ment, or rehabilitative) services, and in¬ 
cludes alcohol, drug abuse, and mental 
health sendees. 

(e) The term "institutional health 
services” means health service** provided 
in or through health care facilities or 
health maintenance organizations and 
includes the entities in or through which 
such services are provided. 

<f> The term "to offer.” when used in 
connection with health services, means 
that the health care facility or health 
maintenance organization holds itself 
out as capable of providing, or as having 
the means for the provision of. specified 
health services. 

(g> The term "person” means an in¬ 
dividual, a trust or estate, a partnership, 
a corporation (including associations, 
Joint stock companies, and insurance 
companies) a State, or a political subdi¬ 
vision or instrumentality (including a 
municipal corporation) of a State. 

§ 123.102 I'urjKw and applicability. 

<a> (1) Section 1523<a* (4) <B> of the 
Public Health Service Act requires each 
State health planning and development 
agency to administer a State certificate 
of need program which applies to new 
institutional health services proposed to 
be offered or developed Within the State 
and which is satisfactory to the Secre¬ 
tary. The purpose of this subpart is to 
set forth the requirements and standards 
that a State certificate of need program 
must meet in order for the Secretary to 
find It satisfactory. A State certificate of 
need program may' Include additional 
provisions not Inconsistent with the re¬ 
quirements of this subpart. 

(2) Section 1523(a)(5) of the Act 
requires each State Agency, after con¬ 
sideration of recommendations submitted 
by health systems agencies u nder sec¬ 
tion 1513<f> of the Act and 42 CFR Part 
122, 8ubpart D. to make findings as to 
the need for new institutional health 
services proposed to be offered within 
the 8tate. This subpart also sets forth 
the requirements and standards for State 
reviews under section 1523(a) <5>. 

(3) Section 1532<a> cf the Act requires 
that in performing *ts review functions 
under section 1523 of the Act (which in¬ 
clude reviews conducted pursuant to sec¬ 
tion 1523ia> (4><B> and (5)). each State 
Agency shall (except to the extent ap¬ 
proved by the Secretary) follow' pro¬ 
cedures and apply criteria developed and 
published by the State Agency in accord¬ 
ance with regulations of the Secretary. 
Tim subpart sets forth requirements re¬ 
specting such procedures and criteria-. 

(b> The regulations of this subpart are 
applicable to State certificate of need 
programs under section 1523(a) *4 mBi 
of the Act aud, except for i 123.405 (En¬ 
forcement). to reviews for purposes of 
making findings as to the need for new' 
mstitut tonal health services to be offered 
within a State \mder icction 1523(a) <5>* 
of the Act. 
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S 123.103 General. 

<a) Each state health planning and 
development agency shall (1) administer 
within the State a certificate of need 
program meeting the requirements of 
tills subpart; Provided, that this require¬ 
ment shall not apply to a 8tate Agency 
of a State until the expiration of the 
first regular session of the legislature of 
the State which begins after January 4. 
1975; and 

<2> Make findings as to the need for 
new institutional health services pro¬ 
posed to be offered or developed in the 
State, in accordance with the applicable 
requirements of this subpart. 

<b> The State Agency shall consider 
recommendations made by health sys¬ 
tems agencies under section 1513(f) of 
the Act and in accordance with 42 CFR 
Part *122. Subpart D. In reviewing any 
proposed new institutional health service 
under thLs subpart 

(c) Except as provided in ft 123.40S. 
each State Agency shall adopt and uti¬ 
lize review procedures and criteria which 
meet the requirements of ft 123.407 and 
ft 123.409. respectively, when conducting 
reviews of new institutional health serv¬ 
ices. The public shall be given notice of 
such review procedures and criteria in 
accordance with the requirements of 
i 123.406. In addition, in the case of any 
proposed new Institutional health serv¬ 
ice for the provision of health sendees to 
Inpatients, the State Agency shall com¬ 
ply with the requirements of 4 123.410: In 
the case of any new Institutional health 
service proposed for a health mainte¬ 
nance organization the State Agency 
shall comply with the requirements of 
f 123.411. 

§ 123.TOI Ni-v* lnntiluli<Mint *rn • 

l*T!» ■nlljrct f«» rcvl«**. 

(a) All new institutional health serv¬ 
ices proposed to be offered or developed 
within the State by any person shall be 
subject to review under this subpart. For 
purposes of this subpart. “new institu¬ 
tional health services'* shall include: 

(1) The construction, development, or 
other establishment of a new health 
care facility or health maintenance 
organization; 

(2) Any expenditure by or on behalf of 
a health care facility or health main¬ 
tenance organization in excess of $150,- 
000 for such lesser amount as the State 
may specify) which, under generally ac¬ 
cepted accounting principles consistently 
applied, is a capital expenditure; except 
that tills subpart shall not Apply to ex¬ 
penditures for (i) site acquisitions; ill) 
acquisitions of existing health care fa¬ 
cilities and health maintenance organi¬ 
zations; or Oil) expenditures solely for 
the termination or reduction of beds or 
of a health service; unless included by 
the State in its scope of coverage. Where 
a person makes an acquisition by or on 
behalf of a health care facility or health 
maintenance organization under lease or 
comparable arrangement, or through do¬ 
nation. which would have required re¬ 
view If the acquisition had been by pur¬ 
chase, such acquisition shall be deemed a 
capital expenditure subject to review 


t3> A change In bed capacity of a 
health care facility or health mainte¬ 
nance organization which increases the 
total number of beds for distributes beds 
among various categories, or relocates 
such beds from one physical facility or 
site to another) by more than forty beds 
or more than twenty-five percent of to¬ 
tal bed capacity as defined by the State, 
whichever Is less, over a two-year period. 

*4) Health services, except home 
health services, which are offered in or 
through a health care facility or health 
maintenance organization and which 
were not offered on a regular basis in or 
through such health care facility or 
health maintenance organization within 
the twelve month period prior to the time 
such services would be offered. 

<b><l> Any expenditure by or on be¬ 
half of a health care facility or health 
maintenance organization in excess of 
$150,000 (or such lesser amount as the 
State may specify) made in preparation 
for the offering or development of a new 
institutional health service and any ar¬ 
rangement or commitment made for fi¬ 
nancing the offering or development of 
the new Institutional health service shall 
be subject to review under this subpart 

(2) Nothing in tills subpart shall pre¬ 
clude a State Agency from granting a 
rerun cate of need which permits ex¬ 
penditures only for predevelopment ac¬ 
tivities, but does not authorize the of¬ 
fering or development of Uie new lnstl- 
UiUonal health service wlUi respect to 
which such pi'edevelopment activities 
are proposed. Expenditures In prepara¬ 
tion for the offering of a new institu¬ 
tional health service shall include ex¬ 
penditures for architectural designs, 
plans, working drawings, and specifica¬ 
tions. Such expenditures may also in¬ 
clude those for site acquisition and pre¬ 
liminary plans, studies, and surveys, if 
these are included by the State Agency 
In its definition of predevelopment ac¬ 
tivities. 

<c> Prior to its review of new institu¬ 
tional healUi services, each State Agency 
shall disseminate to all health care fa¬ 
cilities and health maintenance organi¬ 
sations within the State, and shall pub¬ 
lish in one or more newspapers of general 
circulation in the 8tate. a description of 
the scope of coverage of Its program for 
review of new institutional health serv¬ 
ices. Such description shall include, at a 
minimum. Uie coverage required by par¬ 
agraphs <a> and (b) of this section. 
Whenever the scope of such coverage is 
revised, the State Agency shall dissem¬ 
inate and publish a revised description 
thereof. 

§ 123.105 Kiifomnirnt. 

(a) The State certificate of need pro¬ 
gram shall provide (1) that only those 
new Institutional health services which 
are found by Uie State Agency to be 
needed shall be granted certificates of 
need. (2) that only those new iraUtu- 
tional health services which are granted 
cerUficates of need shall be offered or 
developed within the State. (3) that no 
expenditures in excess of $150,000 (or 
such lessor amount ns the State may 


specify) In preparation for the offering 
or development of a new institutional 
health service shall be made by any per¬ 
son unless a certificate of need for such 
services or expenditures has been 
granted; and (4) that no arrangement 
or commitment for financing Uie offering 
or development of the new institutional 
health service shall be made by any per¬ 
son. unless a certificate of need for such 
arrangement or commitment has been 
granted. 

<b) The State certificate of need pro¬ 
gram shall provide sanctions, such as 
the denial or revocation of a license to 
operate, civil or criminal penalties, or 
injunctive relief, which Uie Secretory 
finds sufficient to assure compliance 
with the provisions of paragraph (a) of 
Uiis section. 

§ 123.106 Adoption and pultli** notice of 
revie* procedures and criteria. 

<a> Each State Agency rJiall adopt 
and review and revise as necessary, re¬ 
view procedures and criteria in accord¬ 
ance with the requirements of this cub- 
part prior to its review of new InsUtu- 
tional health services, and in accordance 
with its Designation Agreement. 

cb) Before adopting Uie review pro¬ 
cedures and criteria required by this 
subpart or any revisions of such proce¬ 
dures and criteria, the 8tate Agency shall 
give interested persons an opportunity to 
offer written comments oil the proce¬ 
dures and criteria, or any revisions there¬ 
of. which it proposes to adopt as follows: 

< 1) The State Agency shall distribute 
copies of its proposed review procedures 
and criteria, and proposed revisions 
thereof, to Statewide health agencies 
and organizations, the Statewide Health 
Coordinating Council, and each health 
systems agency for a health service area 
located in whole or in part within Uie 
State, and any agency which establishes 
rates for health care facilities or health 
maintenance organizations In the State 

(2) The State Agency shall publish, 
in one or more newspapers of general 
circulation in the 8tate. a notice stating 
that review procedures and criteria, or 
revisions thereof, have been proposed for 
adoption and arc available at specified 
addresses for inspection and copying by 
interested persons. 

(3) A health systems agency may re¬ 
quest from the Secretary an exception to 
the requirement of ft 122.305(b)«2). Such 
request shall be In writing, shall contain 
a detailed explanation of Uie reasons for 
the request and of the substitute publi¬ 
cation procedures that the agency in¬ 
tends to follow If the exception Is ap¬ 
proved. The Secretary may grant such 
an exception if he determines Uiat the 
proposed substitute procedures are less 
costly or more effective and do not ad¬ 
versely and substantially affect the 
rights of persons affected by the subject 
reviews. 

<c) Each State Agency shall distribute 
copies of its adopted review procedures 
and criteria, and any revisions thereof, 
to the agencies and organizations speci¬ 
fied in paragraph (b) (1) of this section 
and to the Secretary, and shall provide 
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such copies to other perrons upon re¬ 
quest. 

§ 123.107 Procedure* for Stair \geocr 

roiew. 

(a) Tlie procedures adopted and 
utilized by a State Agency for conducting 
the reviews covered by this subpart shall 
Include at least the following; 

(1) Written notification to aflected 
persons of the beginning of a review, 
which shall include notification of the 
proposed schedule for the review’, of the 
period within which a public hearing 
during the course of the review may be 
requested by persons directly affected by 
tlie review as defined In paragraph (a* 
(71 of this section, and of the maimer 
in which notification will be provided of 
the time and place of any hearing so 
requested. For purposes of this subpara¬ 
graph, "affected perrons" include, at a 
minimum, the person whose proposal is 
being reviewed, die health systems 
agency for the health service area in 
which the proposed new institutional 
health service is to be offered or devel¬ 
oped. health systems agencies serving 
contiguous health systems areas, health 
care facilities and health maintenance 
organizations located in the health serv ¬ 
ice area which provide institutional 
health services, any agency which estab¬ 
lishes rates for health care facilities or 
health maintenance organizations in the 
State, and those members of the public 
who are to be served by the proposed new- 
institutional health services For pur¬ 
poses of this subparagraph, the date of 
"notification" is the date on which the 
notice is sent or the date on which the 
notice appears in a newspaper of general 
circulation, whichever is later. Written 
notification to members of the public 
may be provided through newspapers of 
general circulation In such area and pub¬ 
lic information channels; notification to 
all other affected persons shall be by mail 
(which may be as part of a newsletter* 

(2) Schedules for reviews which pro¬ 
vide that no review shall, to the extent 
practicable, take longer than 90 days 
from the date that notification is sent to 
all affected persons to the date of the 
written findings made in accordance 
with paragraph (a)(5) of this section 
The State Agency shall adopt criteria 
for determining when it would not 
be practicable to complete a review 
within 90 days. Where a proposed new 
institutional health service is to be 
provided in a health service area for 
which a health systems agency lias 
been designated, such schedule shall set 
forth the period within which the health 
systems agency must complete Ha review 
under section 1513(f) of the Act and 42 
CFR Part 122. .subpart D, and provide 
its recommendation with rcapert to such 
new service to the State Agency: Pro¬ 
vided. That the period allotted by the 
State Agency to die health systems 
agency for completion of its review and 
Mibmtsslon of Its recommendations may 
not be less than 60 days, except with the 
written consent of the health systems 
agency. 


(3) Provision for persons subject to a 
review' to submit to the State Agency in 
such form and manner, and containing 
such information as the State agency 
shall prescribe and publish, such In¬ 
formation as the State Agency may re¬ 
quire concerning the subject of such 
review. Such information requirements 
may vary according to the purpose for 
which a particular review Ls being con¬ 
ducted or the type of health .service be¬ 
ing reviewed; Provided . That the State 
Agency may require no information of a 
person subject to review which is not 
prescribed and published os being 
required 

(4) Submission of periodic reports by 
providers of health services and other 
persons subject to State Agency review' 
under section 1523 (a)(4)(B) and (a) 

(5) of the Act respecting the develop¬ 
ment of proposals subject to review under 
this subpart. 

(5) Provision for WTitten findings (in¬ 
cluding. as appropriate, the required 
findings under i 123.410 and $ 123.411) 
which state the basis for any final de¬ 
cision made by tlie State Agency The 
State Agency may make its final decision 
conditional if the established State pro¬ 
gram provides for such a procedure 
Such findings shall be sent to the person 
proposing the new f institutional health 
service and to the health systems agency 
for the health service area in w r hich the 
new service is proposed U> be offered or 
developed, and shall be available to 
others upon request 

«6> Notification, upon request, of pro¬ 
viders of health services and other per¬ 
sons subject to review under this subpart 
of the status of the State Agency review 
of new institutional health services sub¬ 
ject to review, findings made in the 
course of such review, and other appro¬ 
priate information respecting such 
review. 

(7> Provision for a public hearing in 
the course of agency review if requested 
by one or more persons directly affected 
by the review. The agency must provide 
for a reasonable period from the date 
of written notification of the beginning 
of a review (see paragraph (a)(1) of 
this section) within which a public hear¬ 
ing during the course of the review may 
be requested by persons directly affected 
by the review. The agency may not im¬ 
pose fees for such a hearing 

<i) For purposes of this subparagraph, 
“persons directly affected" by the review 
include, at a minimum, the person whose 
proposal is being reviewed, members of 
the public w ho are to be served by the 
proposed new institutional health serv¬ 
ices; health care facilities and health 
maintenance organizations located in the 
health service area in which the service 
is proposed to be offered or developed 
W'hlch provide services similar to the pro¬ 
posed services under review'; health 
care facilities and health maintenance 
organizations which, prior to receipt by 
the agency of Uie proposal being re¬ 
viewed, have formally indicated an in¬ 
tention to provide such similar services 
in the future; and any agency which es¬ 


tablishes rates for health care facilities 
or healUi maintenance organizations lo¬ 
cated in the health service area in which 
the service is proposed to be offered or 
developed. Where such a hearing is re¬ 
quested. the State Agency shall, prior to 
such hearing, provide notice of such 
hearing, in accordance with its procedure 
adopted pursuant to paragraph < a u l > 
of this section. The procedure for the 
hearing must provide an opportunity for 
any person to present testimony. 

<ih Although paragraph <o of this 
section provides that the requirement of 
this paragraph is satisfied if the ap¬ 
propriate health systems agency has pro¬ 
vided for the corresponding procedure 
found at 42 CFR 122.305(a)(7). in the 
event Uiat a person qualifying under the 
State Agency definition of "directly af¬ 
fected" is not provided an opportunity 
for a public hearing by the health sys¬ 
tem agency, due to a difference in Uiat 
agency's definition of "direcUy affected 
persons", the State Agency must provide 
an opportunity tor a public hearing. 

(8> Provision Uiat any person may. for 
good cause shown, request in writing a 
public hearing for purposes of reconsid¬ 
eration of a State Agency decision, and 
procedures for such n hearing. The agen¬ 
cy may not impose fees for such a hear¬ 
ing. For purposes of this subparagraph, 
a request for a public hearing shall be 
deemed by the State Agency to have 
shown good cause if it (i) presents sig¬ 
nificant. relevant information not previ¬ 
ously considered by the State Agency, 
cii) demonstrates that there have been 
significant changes in factors or circum¬ 
stances relied upon by the State Agency 
In reaching its decision, (fill demon¬ 
strates that the State Agency lias mate¬ 
rially failed to follow its adopted proce¬ 
dures in reaching its decision, or <iv) 
provides such other bases for a public 
hearing as the State Agency determine* 
constitutes good cause. To be effecUve. 
a request for such a hearing shall be re¬ 
ceived within 30 days of the State 
Agency decision, and the hearing shall 
commence within 30 days of receipt of 
the request, except that where any dif¬ 
ferent time periods for such procedures 
are established by State law governing 
the practices and procedures of adminis¬ 
trative agencies, the latter shall govern. 
Notification of such a public hearing 
shall be sent, prior to the date of the 
hearing, to the person requesting the 
hearing, the person proposing the new in¬ 
stitutional health service, and the health 
systems agency for the health service 
area in which the new institutional 
health service Is proposed to be offered 
or developed, and shall be sent to others 
upon request. The State Agency shall 
make written findings which state the 
basis for Its decision within 45 days after 
the conclusion of such hearing, except 
that where any different time period is 
required by State law governing the 
practices and procedures of administra¬ 
tive agencies, the latter shall govern A 
decision of the State Agency following 
a public hearing under tills subpara¬ 
graph shall be considered a decision of 
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the State Agency for purposes of sub- 
paragraphs <5), (6),(9), (10), (11), and 

(12) of this paragraph. 

(9) Provision that if the State Agency 
makes a decision regarding a proposed 
new institutional health service which is 
inconsistent with a recommendation 
made with respect thereto by the health 
systems agency making such recommen- 
dition pursuant to 42 CFR 122.107(c) 
(14). the State Agency shall submit to 
such health systems agency a written, 
d £ tailed statement of the reasons for the 
Inconsistency. Such decision (and the 
Ilford upon which it was made) shall, 
upon request of the health systems 
agency, be reviewed, under an appeals 
median ism consistent with State law 
governing the practices and procedures 
of administmiive agencies, by an agency 
of Uie State (other than the SUte 
Agency) designated by the Governor. To 
be effective, the health systems agency's 
request must be received within 30 days 
of the State Agency decision, and the 
hearing shall commence within 30 days 
of receipt of the request, except that 
where any different time periods for 
such procedures are established by 8tatc 
law governing the practices and proce¬ 
dures of administrative agencies, the lat¬ 
ter shall govern. The decision of the re¬ 
viewing agency shall be made in writing 
within 45 days after the conclusion of 
such review, except that where any dif¬ 
ferent time period is required by State 
law governing the practices and proce¬ 
dures of administrative agencies, the lat¬ 
ter shall govern. These written findings 
shall be sent to the person proposing the 
new institutional health service, to the 
health systems agency requesting the re¬ 
view. and to the State Agency, and shall 
be made available by the State Agency 
to others upon request. The decision of 
the reviewing agency shall be considered 
the final decision of the State Agency; 
however, the reviewing agency may re¬ 
mand the matter to the State Agency for 
further action or consideration if appli¬ 
cable State law permits such remanding. 

(10) Provision that any decision of the 
State Agency under this suhport (and the 
record upon which it was made) shall, 
upon request of the person proposing the 
new institutional health service, be re¬ 
viewed. under an appeals mechanism 
consistent with State law governing the 
practices and procedures of administra¬ 
tive agencies, by an agency of the State 
(other than the 8tate Agency) desig¬ 
nated by the Governor. To be effective, 
the request of Uie person proposing the 
new institutional health service must be 
received within 30 days of the State 
Agency decision, and the hearing shall 
commence within 30 days of receipt of 
the request, except that where any dif¬ 
ferent time periods for such procedures 
are established by State law governing 
Uie practices and procedures of adminis¬ 
trative agencies, the latter shall govern. 
The decision of the reviewing agency 
shall be made in writing within 45 days 
uftcr the conclusion of such review, ex¬ 
cept that where any different time period 
is required by State law governing the 
practices and procedures of admlnistra- 
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tlve agencies, the latter shall govern. 
These written findings shall be sent to 
the person proposing the new institu¬ 
tional health service, the appropriate 
health systems agency, and to the 8tate 
Agency, and shall be made available by 
the Bute Agency to others upon request. 
The decision of the reviewing agency 
shall be considered the final decision of 
the State Agency: however, the review¬ 
ing agency may remand the matter to 
Uie 8tate Agency for further action or 
conjiideraUon Lf applicable State law per¬ 
mits such remanding. 

(11) If a State Agency (or a reviewing 
agency, under subparagraph (a)(9) or 

(a) (10) of this section) makes a decision 
regarding a proposed new institutional 
health service which the State Agency 
determines is not consistent with the 
goals of Uie applicable health systems 
plan (established under section 1513(b) 

(2) of the Act) or the priorities of the 
applicable annual ini piemen tation plan 
(established under section 1513(b) <3) of 
the Act), the State Agency (or the re¬ 
viewing agency, as appropriate) shall 
submit to the appropriate Health Sys¬ 
tems Agency a written, detailed state¬ 
ment of the reasons for the inconsist¬ 
ency. 

(12) Preparatkm and publication, at 
least annually, of reports by the State 
Agency of the reviews being conducted 
(including a statement concerning the 
status of each such review) and of the 
reviews completed by the agency since 
the publicaUon of the last report and a 
general statement of the findings and de¬ 
cisions made in Uie course of such re¬ 
views, 

(13) Access by the general public to 
all applications reviewed by the 8tale 
Agency and to all other written materials 
pertinent to any agency review. 

(14) In the case of construction proj¬ 
ects, submission to the State Agency by 
the persons proposing such projects of 
letters of intent In such detail as may 
be necessary to Inform Uie agency of the 
scope and nature of the projects at the 
earliest possible opportunity in the course 
of planning of such construction 
projects. 

(15) Provision that if the State Agency 
docs not make a decision regarding a 
proposed new institutional health serv¬ 
ice within the period of time specified 
for State Agency review, the proposal 
shall be deemed to have been found not 
to be needed. 

(b) Procedures adopted for reviews In 
accordance with paragraph (a) of this 
section may vary according to the pur¬ 
pose for which a particular review is 
being conducted or the type of health 
service being reviewed. 

(c) Tlie procedures may provide that 
the requirements of paragraph (a) (3), 
(4), (7), or (14) of this section shall be 
deemed satisfied if the appropriate 
health systems agency has provided for 
the c orresponding procedure found at 42 
CFR 122.306(a) (3). (4). (7). or (11), 

§ 123.108 E\n > |)lionn Iti um of pror<*~ 
«lum. 

After fallowing the procedure set forth 
at 1 123.406(b), a State Agency nmy, 
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wiUi respect to any type or group or re¬ 
views. request from the Secretary an 
exception to the requirement of 4 123.- 
403(c) that it utilize review procedure* 
which meet the requirements of I 123.407. 
Such request shall be in writing, shall 
contain a detailed explanation of the 
reasons for the request and of the sub¬ 
stitute review procedures that the agency 
intends to follow if the exception Is ap¬ 
proved. and shall be accompanied by 
copies of all written comments submit¬ 
ted under § 123.406(b) to the State 
Agency with respect to the request for 
an exception. The Secretary may grant 
such an exception if he determines that 
the proposed substitute procedures are 
leas costly or more effective, are consist¬ 
ent with the purposes of the Act. and do 
not adversely and substantially affect the 
rights of persons affected by the subject 
reviews. The State Agency shall dis¬ 
tribute copies of substitute procedure* 
approved by the Secretary In accordance 
with the requirement* of 1 123.406(c) 

§ 123.10*1 CriltTiR foe Stair Agrtiry re¬ 
view. 

• a) The State Agency shall adopt, and 
utilize as appropriate, specific criteria for 
conducting the reviews covered by this 
subpart, which criteria shall include at 
least the following general considera¬ 
tions: 

(1) The relationship of the health 
services being reviewed to the applicable 
health systems plan and annual imple¬ 
mentation plan adopted pursuant to sec¬ 
tion 1513(b) (2) and (3). respectively, of 
the Act. 

(2) The relationship of services re¬ 
viewed to Uie long-range development 
plan (if any) of Uie person providing or 
proposing such services. 

(3) The need that the population 
served or to be served by such services 
has for such services. 

(4) The availability of less costly or 
more effecUve altemaUve methods of 
providing such services. 

(5) The immediate and long-term fi¬ 
nancial feasibility of the proposal, as well 
as the probable impact of the proposal 
on the costs of and charges for provid¬ 
ing health services by the person propos¬ 
ing the new tnstituUonal health service 

(6) The relationship of the service* 
proposed to be provided to the exisUnt? 
health care system of the area In which 
such services are proposed to be pro¬ 
vided. 

(7) The availability of resource* 
(including health manpower, manage¬ 
ment personnel, and funds for capital 
and operating needs) for the provision 
of Uie services proposed to be provided 
and Uie availability of alternative usee 
of such resources for the provision ol 
other healUi services. 

(8) The relaUonshlp. including Uie 
organizational relaUonshlp. of the 
health services proposed to be provided 
to ancillary or support services 

(9) Special needs and circumstances 
of those entiUes which provide a sub¬ 
stantial portion of their services or re¬ 
sources, or boUi, to individuals not re¬ 
siding in the healUi service areas in 
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which the entitle* are located or in 
adjacent health sendee areas. 8uch enti¬ 
tles may include medical and other 
health professions schools, multidisci¬ 
plinary clinics and specialty centers. 

1 10* The special needs and circum¬ 
stances of health maintenance organiza¬ 
tions for which assistance may be pro¬ 
vided under tiUe Xin of the Act. Such 
needs and circumstances include the 
needs of and cost* to members and pro¬ 
jected members of the health mainte¬ 
nance organization In obtaining health 
services and the potential for a reduction 
In the use of inpatient care in the com¬ 
munity through an extension of preven¬ 
tive health services and the provision 
of more systematic and comprehensive 
health services. The consideration of a 
new institutional health service proposed 
by a health maintenance organization 
shall also address the availability and 
cost of obtaining the proposed new insti-* 
tutional health service from the exist¬ 
ing providers In the area that are not 
health maintenance organizations. The 
criteria established by the State Agency 
pursuant to this subparagraph shall be 
consistent with standards and proce¬ 
dures established by the Secretary under 
section 1306(0 of the Act (see 42 CFR 
110.204». 

(11) The special needs and circum¬ 
stances of biomedical and behavioral re¬ 
search projects which are designed to 
meet a national need and for which 
local conditions offer special advantages 

(12> In the case of a construction 
project— 

<i» The coats and methods of Uve pro¬ 
posed eonstrucUou. including the costs 


and methods of energy provision, and 
<U> The probable impact of the con¬ 
struction project reviewed on the costs 
of providing health services by the per¬ 
son proposing such construction project 
<b> Criteria adopted for review’s In ac¬ 
cordance with paragraph <a» of this 
section may vary according to the pur¬ 
pose for which a particular review is 
being conducted or the type of health 
service reviewed. 

§ 123.110 Inpalitnl frrilllir*; rc.|nirt«l 
finding*. 

In the case of any proposed new tnc 
stitutionul health service for the provi¬ 
sion of health services to inpatients, a 
State Agency shall not grant a certificate 
of need under its certificate of need pro¬ 
gram. or otherwise make a finding that 
such proposed new Institutional health 
service Is needed, unless, after considera¬ 
tion of the appropriateness of the use 
of existing facilities providing inpatient 
services similar to those being proposed 
the State Agency makes each of the fol¬ 
lowing findings in writing: 

(a) That superior alternative* to such 
inpatient services in terms of cost, effi¬ 
ciency. and appropriateness do not exist 
and that the development of such alter¬ 
natives Is not practicable. 

ib> That in the case of new construc¬ 
tion. alternatives to new construction 
te.g., modernization or sharing arrange¬ 
ments) have been considered and have 
been implemented to the maximum ex¬ 
tent practicable; 

(c> That patients will experience seri¬ 
ous problems in terms of cost, availabil¬ 
ity, or accessibility, or such other prob¬ 


lems as may be identified by the review¬ 
ing agency, in obtaining inpatient care 
of the type proposed In the absence of 
the proposed new service, and 

(d’ That in Lhe case of a proposal 
lor the addition of beds for the provision 
of skilled nursing or intermediate care 
the relationship of the addition to the 
plans of other agencies of the State re¬ 
sponsible for providing and financing 
long-term care including home health 
services» has been considered 

§ 123 . Ill llrnlth riinintcnom-r orpini* 
MlMtnftl required Imilinf. 

In the case of any new institutional 
health service proposed to be provided 
by or through a health maintenance or¬ 
ganization. a State Agency shall not 
deny a certificate of need with respect 
to such service <or otherwise make a 
finding under tills subpart that such 
service is not needed > in those cases (a» 
when the State Agency lias granted a 
certificate of need which authorized the 
development of the service, or expendi¬ 
tures in preparation for such offering or 
development <or has otherwise made a 
finding that such development or ex¬ 
penditure is needed), and ib) when the 
offering of this new institutional health 
service will be consistent with the basic 
objectives, time schedules, and plans of 
the previously approved application: 
Provided, That the State Agency may 
impose a limitation on the duration of 
the certificate of need which shall expire 
at the end of such time unless the health 
sendee Is offered prior thereto. 

IFR Doc .77-1741 FUed 1-10-77:8:45 am | 
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DEPARTMENT OF THE TREASURY 

Interna) Revenue Service 

DEPARTMENT OF LABOR 

Pension and Welfare Benefit Programs 
EMPLOYEE BENEFIT PLANS 

Pendency of Proposed Class Exemption In¬ 
volving the Transfer of Individual Life 
Insurance Contracts to Employee Benefit 
Plans 

Notice la hereby given of the pendency 
before the Department of Labor and the 
Interna] Revenue Service <hereinafter 
collectively referred to as the Agencies) 
of a proposed class exemption from the 
restrictions of sections 406(a) and 406 
<b)<l) and *2) of the Employee Retire- 
men t^Incorac Security Act of 1074 (the 
Act) and from the taxes imposed by sec¬ 
tion 4075(a) and (b) of the Internal Rev¬ 
enue Code of 1954 (the Code), by reason 
of section 4975(c)(1)(A) through (E> 
of the Code, for the sale, transfer, or ex¬ 
change of individual life insurance con¬ 
tracts for their cosh surrender value to a 
defined contribution plAn as defined In 
section 3(34) of the Act and section 414 
(I) of the Code or to an employee wel¬ 
fare benefit plan as defined in section 3 
(1) of the Act by plan participants or 
by an employer any of whose employees 
participate in the plan (the employer). 
This exemption Is proposed pursuant to 
section 408< a) of the Act and section 
4975(c)(2) of the Code, and in accord¬ 
ance with the procedures set forth in 
ERISA Procedure 75-1 <40 FR 18471. 
April 28. 1975> and Rev. Proc. 75-26. 
1975-1 CJL 722. 

The Agencies have on file the follow¬ 
ing applications which request individual 
exemptions for the sale of individual life 
insurance contracts to a plan from its 
participants or from an employer: 


Nam.* Number 

Hun ton. William*. Gay A Gibson- DOM 

8t. John's Anesthesia Associates, 

P.C. Pension Plan and Trust_ D-213 

Crosby A Henry, Inc. Profit Sharing 

Plan . D331 

Southwest Factories. Inc. Profit 

Sharing Plan_ D-3S1 

Martin W. Donu, MD. PA. D-361 

Morellffe E, Brown_.... D-379 

Hawkins. Brydon and Swearengcr. 

P.C. Pension Plan and Trust- D-420 

R L. Palender. D O S.. Inc. Prom 

Sharing Plan and Trust.. D 427 

Bt Louts-Cl ay ton Orthopaedic 
Group, Inc. Profit Sharing Plan A 

Trust..- D-440 

William T. Adams. A Medical Cor¬ 
poration Profit Sharing Plan A 

Trust____—- DA <57 

Quinn. Gent. Bueeck A Leemhui*. 

Inc. Profit Sharing Trust........ D--4Q3 

MAW Tool Co_ D-510 

National Heat A Power Co.. Inc- D-511 

Taylor. Knuds©n A Lum. D-612 

Gordon G Bennett, HMD. M.D. 

Inc____—_ DM2 

Donald A Gragen, M.D. D-539 

Rosenthal A Herman. P.C. Km- 

ployees* Retirement Plan_*_D-559 

Shrewsbury Pirzartn. Inc. Pension 

Plan and Trust... D-667 

Gary Levinson, M.D., A Professional 
Corporation. Profit Sharing Re¬ 
tirement Plan___... D 575 


Name Number 

Panlaqua Medical Ltd. Pension Plan 

and Trust______ _D 561 

Northeast Missouri Assoc., In©__D 507 

Dr. Carreno Associated_.... D 633 

The applications for individual exemp¬ 
tion contain common representations, 
which ore summarized below, with re¬ 
gard to the transaction described In the 
proposed class exemption. All transac¬ 
tions referred to In the individual exemp¬ 
tion applications will be exempted if they 
satisfy the terms and conditions of the 
class exemption. Interested persons are 
referred to the applications on file with 
the Agencies for the complete represen¬ 
tations of Uie applicants. 

Under the provisions of section 3.04 
of ERISA Proc. 75-1 and Rev. Proc. 75- 
26. an application for an individual ex¬ 
emption would not ordinarily be con¬ 
sidered separately if a class exemption 
which would encompass the transaction 
described in the application for an in¬ 
dividual exemption is under considera¬ 
tion by the Agencies. Accordingly, the 
Agencies are notifying directly each ap¬ 
plicant for an individual exemption listed 
below of the fact that such applicant's 
application is not being considered sep¬ 
arately from this class exemption and 
that, following the disposition of this 
proposed class exemption such applica¬ 
tion would ordinarily be closed and, 
therefore, such applicant's comments 
with respect to this class exemption are 
sought by the Agencies. 

Summarp of Representations . 1. Plan 
participants would incur hardship or 
economic loss if the exemption is not 
granted because they may be denied the 
increased insured death benefits that 
may have been avaUable In the life In¬ 
surance contracts transferred to the 
plan. In addition, the plan would Incur 
the Increased coats involved in purchas¬ 
ing new life insurance policies These 
costs may include substantial initial sales 
commissions and higher premium pay¬ 
ment rates than those paid personally 
by participants or employers on pre¬ 
viously purchased policies. If new policies 
are purchased, minimal cash values will 
accrue to the benefit of participants in 
the early years of such policies. This 
may. In certain types of plans, ultimately 
result in a smaller amount of plan assets 
being available for retirement benefits, 
or retirement benefits being set at a low¬ 
er leveL 

2. The rights of the plan participants 
and beneficiaries will be protected be¬ 
cause the death benefits provided by the 
life Insurance policies will be payable to 
the beneficiaries designated by the plan 
participants. 

3. The individual life insurance con¬ 
tracts shall be transferred for their cash 
surrender value which is easily deter¬ 
minable at any time during the life of 
the policy. 

4. Prior to the enactment of the Act, 
the sale, transfer or exchange of individ¬ 
ual life Insurance contracts from par¬ 
ticipants and employers to plans was a 
common practice. 

Section 3.01 of ERISA Procedure 75-1 
and Rev Proc. 75-26 provide that the 


Agencies may Initiate an exemption pro¬ 
ceeding on their own motion. Section 
408(a) of the Act and section 4975(c) (2) 
of the Code provide that the Agencies 
may not grant an exemption unless they 
find that such exemption is. Inter alia, 
administratively feasible. There have 
been a substantial number of applica¬ 
tions filed seeking individual exemptions 
for transactions of the subject type, but 
no individual appll?ant or association 
or organization representing parties in 
interest or disqualified persons with re¬ 
spect to such transactions has requested 
a class exemption. However, due to the 
apparent lack of potential for abuse in 
such transactions and because it apjiears 
to be administratively feasible to do so. 
the Agencies on their own motion have 
determined to group such applications 
In a class and to publish notice of an 
appropriate proposed class exemption for 
comment. 

In making their determination to pro¬ 
pose the subject class exemption on their 
own motion, the Agencies have assumed 
the existence of certain facts and situ¬ 
ations. These assumptions, summarized 
below, arc based In part on representa¬ 
tions contained In applications for indi¬ 
vidual and class exemptions relating to 
similar, but not identical transactions' 
and on knowledge acquired by the Agen¬ 
cies in the course of their administration 
of the Act and the Code. The Agencies, 
however, request the comments of in¬ 
terested persons with respect to the cor¬ 
rectness of these assumptions. 


'Set. American Council on Life Insurance 
(0-231) class exemption application and the 
following Individual application* • 


Name Number 

McKlhlnncy A Kirk. Inc. Pen¬ 
sion Plan_ D 157 

Provident Lire and Accident In¬ 
surance Company_ D-167 

Office Systems, Inc. Pension 

Trust___ D-170 

The Bishopric Products Com¬ 
pany Reunion Plan C\ __ D 312 

WIPO, Inc. Pension Plan. D-219 

Maher Terminals Pension Plan. D-254 

B A I. Disposal Pension Plan 

Trust ..—.. D-286 

Reno Disposal Pension Plan 

Trust-----D 286 

First National Bank. Evergreen, 

Employees* Pension Trust .. D-387 

Security Life Prototype Retire¬ 
ment Plan C (a* adopted by 

Golden 8tale Bank)_ D-338 

Perslon Plan and Trust of Art 
Theatsr Guild. Inc. and Affi¬ 
liates -- D-367 

Rinaldi Press Inc. Employees 

Pension Plan---D 388 

Data-Design Laboratories Re¬ 
tirement Pension Plan. D -306 

Ue Air Conditioners. Inc 
Thrift and Profit Sharing 

Plan _ D-403 

til boon Employees Pension 

Plan--- D 4)3 

Block! i a wk Foundation Com¬ 
pany. Inc. Pension Plan _ . D425 

Retirement Plan for the Em¬ 
ployees of West Texas Equip¬ 
ment Company_ D-429 

Cory's Gasoline Stations, Inc 
Pension Plan and Penolon 

Trust Agreement__ D 43* 

International Travel Brokers 

Inc. Kmployeee* Pension Plan. D-514 
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Many pension and profit-sharing 
plans, particularly those of small em¬ 
ployers. provide a pre-retirement death 
benefit through the purchase of individ¬ 
ual life Insurance contracts issued on 
the lives of plan participants. On 
tireraent. the cash surrender value of 
the policies may be supplemented by 
monies accumulated on the participants’ 
behalf In a side or auxiliary fund main¬ 
tained under the plan. 

Often, plan participants already own 
individual life insurance contracts on 
their own lives when they become plan 
participants or when the trustees de¬ 
termine to fund benefits, in whole or 
in part, through individual life insur¬ 
ance contracts. In addition, it is not 
uncommon for employers to maintain 
Individual life insurance contracts on 
the lives of employees who are partici¬ 
pants in the employer’s retirement plan. 

Prior to the enactment of the Act. It 
was common for participants and em¬ 
ployers to sell or otherwise transfer such 
contracts to their defined contribution 
plans. This does not appear to have been 
a common practice for defined benefit 
plana. Accordingly, the proposed ex¬ 
emption. if granted, would be limited to 
cases where the policies are sold or oth¬ 
erwise transferred to defined contribu¬ 
tion plans by parties In interest or dis¬ 
qualified persons for the cash surrender 
value of the policy (the amount the 
owner would receive if the owner sur¬ 
rendered the policy to the Issuing insur¬ 
ance company*. The Agencies request 
the comments of interested persons as to 
the unavailability of the proposed class 
exemption with respect to defined benefit 
plans; whether there is a need for an 
exemption for transactions Involving de¬ 
fined benefit plans: and the conditions 
and safeguards under which such an ex¬ 
emption would be appropriate. 

The proposed exemption relates not 
only to the prohibitions contained in 
section 406<a> of the Act and sections 
4975<c>tl> (A) through (D> of the Code, 
but also to the prohibitions contained In 
section 406(b) (1) and (2) of the Act 
nnd section 4975(c)(1)(E) of the Code 
inasmuch as some of the parties who 
might be transferring such insurance 
contracts may be fiduciaries with respect 
to the plans. The proposed exemption, 
if granted, will be effective January 1, 
1975. 

Name Number 

Profit Shoring Trust ot Hyuaon. 

W«»cott Ik Dunning Inc Em¬ 
ployees ..—_ DM8 

Jumna P. GUU, MX) . PA. Pen¬ 
sion Trust _ D-540 

Pension Pisa and Trust of Fam¬ 
ily Dollar Stores. Inc --- D-652 

Short-Orlando Sc Associate* 

Pension Plan __ D-564 

George A Dean. MX) Howard 
B. Sdiwartx, MX).. P.O. Pen¬ 
sion Trust_ D-566 

Boston Precision Parts Co.. Inc. 

Employees* Pension Trust. _ D-5S8 

The Nielsen Lithographing 
Company Employees* Profit- 
Sharing Retirement Plan.... D-569 
Myers Group. Inc. Retirement 
Plan . D-591 


A question has been raised under sec¬ 
tion 406(a)(1) of the Act and section 
4975(c)(1) of the Code os to whether a 
participant or an employer may* con¬ 
tribute an individual life insurance con¬ 
tract to a plan in Ueu of or in conjunc¬ 
tion with its normal cosh contribution. 
The class exemption set forth below Is 
not Intended to reflect n decision on this 
question by the Agencies. Rather the 
class exemption Is proposed, in part, to 
eliminate the uncertainty that may exist 
In this area and the adverse effects to 
plans and their participants and bene¬ 
ficiaries that may be caused by such un¬ 
certainty. Thus, to the extent that such 
a contribution is a prohibited transac¬ 
tion. the exemption sets forth certain 
conditions under which Individual life 
insurance contracts may be contributed 
to a plan. 

It should be noted tlrnt the proposed 
exemption does not provide any relief 
from or relaxation of the requirements 
set forth in section 401<aX4> of the 
Code. In order for a plan to qualify under 
section 401(a) of the Code, section 401 
(ax4) of the Code provides that the 
contributions or benefits provided under 
such plan must not discriminate either 
in form or in operation in favor of em¬ 
ployees who arc officers, shareholders, or 
highly compensated. A condition ha- 
been Included In the proposed exemption 
imposing a similar non-discrimination 
requirement for employee welfare bene¬ 
fit plans which desire to purchase Ufe 
Insurance contracts from plan partici¬ 
pants. 

Further, it shou’ri be noted that under 
section 408<d> of the Act no exemption 
may be granted under section 408(a) of 
the Act for transactions of the type de¬ 
scribed herein between a plan and cer¬ 
tain persons such as an owner-employee 
as defined In section 401(c)(3) of the 
Code, or a shareholder employee as de¬ 
fined in section 1379 of the Code. This 
pending class exemption is intended, 
however, to be applicable to such persons 
for purposes of section 4975 of the Code. 

The individual applicants propose that 
notice of the exemption requests be pro¬ 
vided to all present participants in their 
individual plans in the form of a written 
summary and description of the trans¬ 
action. However, because all participant* 
under defined contribution plans could 
conceivably be considered interested 
persons, the only practical form of notice 
is inihllontion in the Federal Register. 

Income Tax Consequence*. For Fed¬ 
eral income tax purposes, the value of an 
insurance policy Is not the same as. and 
may exceed, its cash surrender value 
See Rev. Rul. 59-195. 1959-1 C.B. 18 
The Federal income tax consequences of 
such a transfer must be determined In 
accordance with generally applicable 
rules. 

General information . The attention of 
interested persons is directed to the 
following: 

(1) The fact that a transaction is the 
subject of an exemption granted under 
section 408(a) of the Act and section 
4975(0(2) of the Code docs not relieve 
a fiduciary or other party in interest or 


disqualified person with respect to a plan 
to which the exemption is applicable 
from certain other provisions of the Act 
and the Code, including any prohibited 
transaction provisions to which the ex¬ 
emption does not apply and the general 
fiduciary responsibility provisions of 
section 404 of the Act which, among 
other things, require a fiduciary to dis¬ 
charge his duties respecting the plan 
solely in the interest of the plan’s par¬ 
ticipants and beneficiaries and in a 
prudent fashion in accordance with 
section 404(a)(1)(B) of the Act; nor 
docs it affect the requirement of section 
401(a) of the Code that a plan must op¬ 
erate for the exclusive benefit of the 
employees of the employer maintaining 
the plan and their beneficiaries. 

(2> The pending exemption, if granted, 
will not extend to transactions prohibited 
under section 406*b) (3) of the Act and 
section 4975(C)(1)(F) of the Code. 

(3> Before an exemption may be 
granted under section 408*a» of the Act 
and section 4975(c) *2) of the Code, the 
Agencies must find that the exemption 
is administratively feasible, in the inter¬ 
est of the plau or plans and of their 
participants and beneficiaries, and pro¬ 
tective of the rights of participants and 
beneficiaries of such plan or plans. 

(4) The pending exemption. If granted, 
will be supplemental to. and not in dero¬ 
gation. of any other provisions of the Act 
and the Code, including statutory exemp¬ 
tions and transitional rules Further¬ 
more. the fact that a transaction Is sub¬ 
ject to an administrative or statutory 
exemption or transitional rule is not dis¬ 
positive of whether the transaction is in 
fact a prohibited transaction. 

(5) If granted, the pending class ex¬ 
emption will be applicable to a particular 
transaction only U the transaction satis¬ 
fies the conditions specified in the class 
exemption. 

(6) The applications for exemption re¬ 
ferred to herein are available for public 
inspection at the Freedom of Informa¬ 
tion Reading Room, Internal Revenue 
Service. Boom 1565, 1111 Constitution 
Avenue, N.W.. Washington, D.C, 20224. 
and at the Public Documents Room of 
the Pension and Welfare Benefit Pro¬ 
grams. Room N-4677. U.S. Department 
of Labor. 200 Constitution Avenue N.W., 
Washington, D C. 20210. 

All interested persons ore invited to 
submit written comments on the pend¬ 
ing class exemption set forth herein. In 
order to receive consideration, such com¬ 
ments should be received by the Internal 
Revenue Service on or before Febru¬ 
ary 22. 1977. In addition, any Interested 
person may submit a written request that 
a hearing be held relating to the pending 
class exemption. Such written request 
must be received by the Internal Revenue 
Service on or before February 22, 1977. 
and should state the reasons for such 
person’s request for a hearing and the 
nature of such person's interest in the 
pending class exemption. 

All written comments and all requests 
for a hearing (preferably six copies) 
should be addressed to Internal Revenue 
Service. Employee Plans Division. Pro- 
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hibited Transaction* Skiff. Washington, 
DC. 20224. Attention: E:EP:PT. All 
such comments will be made part of the 
record, and will be available for public 
inspection at the Freedom of Informa¬ 
tion Reading Room. Internal Revenue 
Service, Room 1565, 1111 Constitution 
Avenue N.W.. Washington, D.C. 20224 
and at the Public Documents Room of 
the Pension and Welfare Benefit Pro¬ 
grams, Room N-4677. U.S. Department 
of Labor. 200 Constitution Avenue. N.W.. 
Washington. D.C. 20210. 

Pending Exemption . Based on the ap¬ 
plications and assumptions hereinabove 
described the Agencies have under con¬ 
sideration the granting of the following 
class exemption, under the authority of 
section 408(a) of the Act and section 
4075(c)(2) of the Code and in accord¬ 
ance with the procedures set forth in 
KRISA Procedure 75-1 <40 FR 18471. 
April 28, I975> and Rev. Proc. 75-26, 
1075-1 C.B 722 so that, effective Jan¬ 
uary 1. 1975, the restrictions of sections 
406(a) and 406<b) 41) and <2) of the 
Act and the taxes imposed by section 
4975 <a> and <b) of the Code, by reason 
of section 4975(c) <1> <A> through <E» 
of the Code, shall not apply to the trans¬ 
fer of an individual life insurance con¬ 
tract to a plan from a plan participant 
on whose life the contract was issued 
or to the transfer of an individual life 
insurance contract to a plan from an 
employer of plan participants who con¬ 
tributes an individual life insurance con¬ 
tract with respect to such participant’s 
life to the plan, provided that: 

1. The plan is a defined contribution 
plan within the meaning of section 3(34» 
of the Act and sectiou 4140) of the Code 
or is an employee welfare benefit plan 
within the meaning of section 3(1* of 
the Act. 

2. The plan pays or exchanges no more 
than the cash surrender value for the 
contract. 

3. Such transfer does not Involve any 
contract which is subject to a mortgage 
or similar lien which the plan assumes. 

4. Such transfer does ont contravene 
any provision of the plan or trust docu¬ 
ment. 

5. Willi regard to any plan which Is an 
employee welfare benefit plan, such plan 
must not, with respect to such sale, dis¬ 
criminate in form or in operation in 
favor of plan participants who are 
officers, shareholders, or highly com¬ 
pensated employees. 

Signed at Washington. D.C. tills 14th 
day of January. 1977. 

Donald C. Alexander, 
Commissioner of Internal Revenue, 

William J. Chadwick. 

Administrator of Pension and 
Welfare Benefit Programs, 
U.S. Department of Labor . 

|PH Doc 77-1709 Piled 1-19-77:8.45 am} 


EMPLOYEE BENEFIT PtANS 

Pendency of Proposed Class Exemption 
Involving the Transfer of Individual Life 
Insurance Contracts and Annuities From 
Employee Benefit Plans to Plan Partici¬ 
pants (Application No. D-281) 

Notice is hereby given of the pend¬ 
ency before the Department of Labor and 
the Internal Revenue Service (herein¬ 
after collectively referred to as the 
agencies) of a proposed class exemption 
from the restrictions of sections 406(a) 
and 406(b) (1> and <2> of the Em¬ 
ployee Retirement Income Security Act 
of 1974 (the Act) and from the taxes 
imposed by section 4975 (a) and <b) 
of the Internal Revenue Code of 1954 
(the Code), by reason of section 4975 
40) U) (A) through (E) of the Code, 
for tlie sale of individual life insur¬ 
ance contracts and annuities by em¬ 
ployee benefit plans to plan participants 
insured under such policies for the cA*h 
surrender value of such policies. No ex¬ 
emption is being proposed for the sale 
of such contracts or annuities by plans 
to employers The Agencies request the 
comments of interested persons as to 
the unavailability of the proposed class 
exemption with respect to the sale of 
insurance contracts or annuities by plans 
to employers: whether there is a need 
for an exemption for such transactions; 
and the conditions and safeguards, under 
which an exemption for such transac¬ 
tions would be appropriate. 

This exemption is proposed pursuant 
to section 408(a) of the Act and section 
4975<c) • 2) of the Code, and in accord¬ 
ance with the procedures set forth in 
ERISA Procedure 75-1 <40 FR 18471, 
April 28. 1975) and Rev. Proc. 75-26, 
1975-1 C.B. 722. It is based upon the rep¬ 
resentations contained in the application 
for class exemption filed by the American 
Council of Life Insurance (Application 
No. D-281). Numerous applications have 
nLso been received for individual exemp¬ 
tions covering transactions of the time 
described in this proposed class exemp¬ 
tion.’ 


• Application* have been received from: 
M< Klhlnney A Kirk. Inc. Pension Plan. D 167; 
Provident Life and Accident Insurance Com¬ 
pany. D-167: Office System*. Inc. Pension 
Trust, D-179: The Btnhoprlc Products Com¬ 
pany Petition Plan No 1, D-213; WIPO. Inc. 
Tension Plan. D 219; Maher Terminals Pen¬ 
sion Plan. D-254; DAL Disposal Pension 
Plan Trust. D-285; Reno Disposal Pension 
Plan Trust. D '286. Pint National Bank. Ever¬ 
green. Employees' Pension Trust, D-837; Se¬ 
curity Life Prototype Retirement Plan C (os 
adopted by Oold-n State Bonk), D 338: Pen¬ 
sion Plan and Trust of Art Theater Guild. 
Inc. and Affiliates. D-367; Rinaldi Press Inc. 
Employees Pension Plan. D-38B; Data-Design 
Laboratories Retirement Pension Plan, D-3D8; 
Lee Air Conditioners. Inc.. Thrift and Profit 
Sharing Plan. D- 403; Gibson Employees Pen¬ 
sion Plan. D-413; Blackhawk Foundation 
Company. Inc. Pent Ion Plan. D 426; Retire¬ 
ment Plan for the Employees of West Texas 


An such transactions will be exempted t! 
they satisfy the terms and conditions 
of the proposed class exemption. Under 
the provisions of section 3.04 of ERISA 
Proc. 75-1 and Rev. Proc. 75-26. an ap¬ 
plication for an individual exemption 
would not ordinarily be considered sep¬ 
arately if a class exemption which would 
encompass the transaction described in 
the application for an individual ex¬ 
emption is under consideration by the 
Agencies. Accordingly, the Agencies are 
notifying directly each applicant for an 
individual exemption listed in footnote 1 
of this proposed class exemption of the 
fact that such applicant’s application is 
not being considered separately from 
this class exemption, and that, follow¬ 
ing the disposition of this proposed class 
exemption, such application would or¬ 
dinarily be closed, and. therefore, such 
applicant's comments with respect to 
this class exemption are sought by the 
Agencies. 

Summarp of Representations. The 
American Council of Life Insurance < the 
“applicant”) requested a class exemption 
with respect to ail sales of individual 
life insurance policies or annuity policies 
(or portions thereof) by employee pen¬ 
sion benefit plans to participants who arc 
insured under the policies in situations 
where the policies would otherwise be 
surrendered by the plan. The exemption 
would be limited to cases in which a pol¬ 
icy Is sold to a participant part y-in - 
interest or disqualified person for the 
cosh surrender value of the policy (the 
amount the plan would receive if it sur¬ 
rendered the policy to the insurance 
company) and would cover not only the 
prohibitions contained in section 40C<a> 
of the Act and 4975<c)<l) <A) through 
<D> of the Code but also the prohibition 
contained in sections 406(b) (1) and <2) 
of the Act and 4975(c)(1)(E) of the 
Code, inasmuch as some of the partici¬ 
pants who might purchase such insur¬ 
ance contracts or annuities may be fidu¬ 
ciaries with respect to the plan Involved 
The cash position of the plan would not 
be affected in any manner by whether 
the policy would be sold to the partici¬ 
pant or surrendered to the insurance 
company. The requested exemption 
would be effective January 1,1975. 


Equipment Company. D 429; Cory's Gasoline 
Station*, Inc. Pension Flan and Pension Trust 
Agreement, D-438; International Travel 
Brokers Inc. Employees' Pension Plan, D 6H. 
Profit Sharing Trust of Hynson. W**tcolt A 
Dunning D-518; James P. Gill*. MD, P.A 
Pension Trust, D 640; Pension Plan and 
Trust of Pomily Dollar Stores. Inc., D652; 
Short-Orlando A Associates Pension Plan. 
D-564; George A. Dean. M.D., Howard B 
Schwarts. M D.. PC. Pension Trust, D-565; 
Boston Precision Parts Co , Inc. Employees 
Pension Trust, D-B88; The Nielsen Litho¬ 
graphing Company Employees' Profit-Sharing 
Retirement Plan, D-689; and Myers Group. 
Inc. Retirement Plan. D-691. 
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The applicant, which states that it Is 
a trade association with a membership 
of 378 life insurance companies which, 
in the aggregate, account for 90 percent 
cf the life insurance force in the United 

tatefl and hold 99 percent of the assets 
cf Insured pension plans, has made the 
following representations in support of 
lis application for exemption: 

Many pension and profit sharing plans, 
particularly those of small employers, are 
funded in whole or in part by the pur¬ 
chase of individual life insurance or an¬ 
nuity policies on the lives of the plan's 
participants.* For example, one very com¬ 
mon method of funding a defined bene¬ 
fit pension plan which includes a pre¬ 
retirement death benefit is for the plan 
to purchase a life insurance policy, pro¬ 
viding the prescribed level of death bene¬ 
fits. on the life of each participant. On 
retirement, the cash value of the policy, 
supplemented, if necessary, by monies 
from a side or auxiliary fund maintained 
under the plan, is used to provide the 
retirement benefits called for under the 
plan. 

However, there are various situations 
under which the plan will not continue 
the policy in effect until retirement. His¬ 
torically. many plans have. In these situ¬ 
ations. permitted the insured participant 
to purchase the policy (or a portion 
thereof» instead of the plan surrendering 
it,* 

A common reason why a participant 
may want to purciiaae a policy from a 
plan and keep it In force on his own is to 
preserve any Ufe insurance protection 
provided by the policy in a case where 
he has a medical impairment and may 
be currently uninsurablc or would be 
otherwise unable to replace that Insur¬ 
ance In the open market at standard 
rates. In the case of annuity contracts 
with no Ufe insurance protection, a pur¬ 
chase may be desirable from the par¬ 
ticipant’s standpoint In order, for ex¬ 
ample. to preserve a valuable contract 
option that mAy no longer be available 
or to avoid a higher first year expense 
loading that would be payable if he pur¬ 
chased a new policy. 

Two examples of situations where 
plans commonly permit participants to 
purchase policies on their lives are: 

Example 1. A participant terminates serv¬ 
ice without vested rights or with only par¬ 
tially vested rights. He may be permitted to 
purchase the policy for Its cash value or. if 
he Is partially vested, for the portion of the 
cash value in which he has no vested right* 
If he does not purchase tl»e policy, ibe plan 
will surrender It and apply'the proceed* (In 
exce** of those lit which the participant Ia 
vested l under the forfeiture provisions of 
the plan. 

Example 2. A plan decides to convert lta 
funding method from Individual policies to 
a group contract. Participants may be per¬ 
mit led to purchase the individual policies 
on their lives for the oath value. Otherwise. 


It U noted that life insurance contracts 
may be purchased by a plan qualified under 
section 401 |a) of the Code only to the extent 
that the pre-retirement death benefit pro¬ 
vided by the plan la Incidental to lta primary 
benefit See | 1 401-t(b) (1) (I) of the Income 
Tux Regulations 


the plan will surrender the policies. In either 
event, the monies derived from the surrender 
or sale of the Individual oontracts will be 
transferred to the group contract 

Because such sales of policies by plans 
to participants recur on a continuous 
basis, there have undoubtedly been sales 
of the type described prior to the date of 
the application. 

If the exemption is not granted, cer¬ 
tain plan participants w ill lose valuable 
life insurance protection or other bene¬ 
fits which cannot be replaced in the open 
market either because the participant is 
medically impaired or the options arc no 
longer available. Because a policy sale 
subject to the exemption may be made 
only in a situation where the plan would 
otherwise surrender the policy and the 
measure of the required consideration is 
based on an objective standard—the cash 
surrender value which Is stated in the 
policy—the plan will be in precisely the 
same financial position whether the sale 
is made or the policy Is surrendered by 
the plan. 

Because all participants under indi¬ 
vidual policy pension and profit sharing 
plans conceivably could be considered in¬ 
terested persons, the only practical form 
of notice is publication In the Federal 
Register 

It should be noted that the proposed 
exemption does not provide any relief 
from or relaxation of the requirements 
set forth in section 401(a)(4) of the 
Code. In order for a plan to qualify 
under section 401»a» of the Code, section 
401<a> (4> of the Code provides that the 
contributions or benefits provided under 
such plan must not discriminate either 
in form or in operation In favor of em¬ 
ployees who are officers, shareholders, or 
highly comiKnsAtcd. A condition has 
been included in the proposed exemption 
imposing a similar non-discrimination 
requirement for employee welfare benefit 
plans which desire to make sales of Ufe 
insurance contracts or annuities to plan 
participants. 

Further, it should be noted that under 
section 408<d) of the Act no exemption 
may be granted under section 408<a) of 
the Act for a transaction of the type 
described herein between a plan and 
certain persons, such as an owner- 
employee as defined In section 401 (c> <3> 
of the Code, or a shareholder employee, 
as defined in section 1379 of the Code. 
This pending class exemption Is intend¬ 
ed. however, to be applicable to such 
persons for purposes of section 4975 of 
the Code. 

Income Tax Consequences. For Feder¬ 
al income tax purposes, the value of an 
Insurance policy is not the same as. and 
may exceed, its cash surrender value. 
Sec Rev. Rul, 59-195. 1959-1 C. B. 18. 


* Other examples of aluiaUona where plana 
commonly permit participants to purchase 
policies on their lives, which were act forth 
In other application* for exemption, and 
which would be covered by the terms of the 
proposed exemption If the condition* set 
forth therein are met. are conversion of the 

funding medium of a plan from Insurance to 
another funding medium and the termina¬ 
tion of a plan. 


Therefore, for Federal income tax pur¬ 
poses, a purchase of an insurance policy 
at its cash surrender value by a partici¬ 
pant may be a purchase of property for 
less than Its fair market value. The Fed¬ 
eral income tax consequences to partic¬ 
ipants of such a bargain purchase must 
be determined in accordance with gen¬ 
erally* applicable mice. Any income real¬ 
ized by a participant upon such a pur¬ 
chase under the conditions of this pend¬ 
ing class exemption, however, will not be 
deemed a distribution of benefits from 
the plan to such participant for purposes 
of subchapter D of Chapter I of the In¬ 
ternal Revenue Code of 1954, relating to 
qualified pension . profit-sharing, and 
stock bonus plans. 

General Information . The attention of 
interested persons is directed to the fol¬ 
lowing: 

< 1) The fact that a transaction is the 
subject of an exemption granted under 
section 408(a) of the Act and section 
4975(0 (2) of the Code does not relieve 
a fiduciary or other party in interest or 
disqualified person with respect to a plan 
to which the exemption is applicable 
from certain other provisions of the Act 
and the Code, including any prohibited 
transaction provisions to which the 
exemption does not apply and the gen¬ 
eral fiduciary responsibility provisions 
of Section 404 of the Act. which, among 
other things, require a fiduciary to dis¬ 
charge his duties respecting the plan 
solely in the interest of the plan partici¬ 
pants and beneficiaries and in a prudent 
fashion in accordance with section 404 
<a> (1) (B» of the Act; nor does it affect 
the requirement of section 401(a) of the 
Code that a plan must operate for the 
exclusive benefit of the employees of the 
employer maintaining the plan and their 
beneficiaries. 

<2) The pending exemption. If granted, 
will not extend to transactions pro¬ 
hibited under sections 406<b><3) of the 
Act and section 4975<cMlHF) of the 
Code 

<3> Before an exemption may be 
granted under section 408m) of the Act 
and section 4975(c)(2) of the Code, the 
Dej>artment and the Service must find 
that the exemption is administratively 
feasible, in the interest of the plan and 
of Its participants and beneficiaries, and 
protective of the rights of participants 
and beneficiaries of the plan. 

‘4) The pending exemption, if 
granted, will be supplemental to. and not 
Hi derogation of. any other provisions 
o X the Act and the Code, including statu¬ 
tory exemptions and transitional rules. 
Furthermore, the fact that a transaction 
Is subject to an administrative or statu¬ 
tory exemption or transitional rule Is 
not dispositive of whether the transac¬ 
tion is in fact a prohibited transaction. 

(5> If granted, the pending class 
exemption will be applicable to a par¬ 
ticular transaction only if the transac¬ 
tion satisfies the conditions specified in 
the class exemption. 

<6> The applications for exemption 
referred to herein are available for pub¬ 
lic inspection at the Freedom of Infor- 
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motion Rending Room, Internal Revenue 
Service, Room 1565. 1111 Constitution 
Avenue, N.W., Washington, D.C. 20224 
and the Public Documents Room of Pen¬ 
sion and Welfare Benefit Programs, 
Room N-4677. U.S. Deportment of Labor. 
200 Constitution Avenue. NW„ Washing¬ 
ton. D.C.20210. 

All interested persons are invited to 
submit written comments on the pend¬ 
ing class exemption set forth herein. In 
order to receive consideration, such com¬ 
ments must be received by the Depart¬ 
ment on or before February 22. 1977, In 
addition, pursuant to section 408<a> of 
the Act and section 4975(c)(2) of the 
Code, the Department and the Service 
are required to offer an opportunity for 
a public hearing where a pending exemp¬ 
tion relates to section 406(b) of the Act 
and section 4975(0 (1) <E) or (F) of 
the Code. Any interested person may 
submit a written request that a hearing 
be held relating to the pending class 
exemption. Such written request must be 
received by the Department on or before 
February 22. 1977 and should state the 
reasons for such person’s request for a 
hearing and the nature of such person s 
Interest In the pending class exemption. 

All written comments and all requests 
for a hearing (preferably six copies) 
should be addressed to Pension and Wel¬ 


fare Benefit Programs. Room C-4526. 
UB. Department of Labor. Washington, 
D.C. 20216, Attention: Application No. 
D-281. All such comments and all re¬ 
quests for hearing wfU be made part of 
the record and will be available for pub¬ 
lic inspection at the Public Documents 
Room of Pension and Welfare Benefit 
Programs, Room N-4677. 200 Constitu¬ 
tion Avenue, NW.. Washington. D.C. 
20210. and the Freedom of Information 
Reading Room. Internal Revenue Serv¬ 
ice. Room 1565. 1111 Constitution Ave¬ 
nue. NW.. Washington. D.C. 20224 
Pending Exemption. Based on the ap¬ 
plication herein before described, the 
Service and the Department have under 
consideration the granting of the re¬ 
quested exemption, under the authority 
of section 408<a> of the Act and section 
4975(c)(2) of the Code and in accord¬ 
ance with the procedures set forth in 
ERISA Procedure 75-1 (40 PR 18471, 
April 28. 1975) and Rev. Proc. 75-26. 
1975-1 C.B. 722, so that, effective January 
1.1975, the restrictions of sections 406(a) 
and (b)(1) and (2) of the Act and the 
taxes imposed under sections 4975(a) 
and (b) of the Code, by reason of sec¬ 
tions 4975(c)(1)(A) through <E> of the 
Code, shall not apply to the sale of an 
individual life insurance or annuity con¬ 



tract by an employee benefit plan to a 
participant under such plan, if 

d) Such participant is the insured un¬ 
der the contract; 

(2) Tile contract would, but tor the 
sales, be surrendered by the plan; and 

(3) The amount received by the plan 
as consideration for the solo is at least 
equal to the amount necessary to put the 
plan in the same cash position as it 
would have been in if it had retained the 
contract, surrendered it, and made any 
distribution owing to the participant of 
his vested interest under the plan. 

• 4) With regard to any plan which is 
an employee welfare benefit plan, such 
plan must not, with respect to such sale, 
discriminate in form or in operation in 
favor of plan participants who are offi¬ 
cers, shareholders, or highly compen¬ 
sated employees. 

Signed at Washington, D.C., this 14th 
day of January. 1977. 

William J. Chadwick. 

Administrator of Pension and 
Welfare Benefit Programs . 
U.S. Department of Labor. 

Donald C. Alexander. 

Commissioner of Internal Revenue. 

(PR Doc 77-1708 Filed 1-10-77:8:46 am) 
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FEDERAL ELECTION COMMISSION 

(Notice 1977-31 

ADVISORY OPINIONS ISSUED BY THE 
FEDERAL ELECTION COMMISSION 

Index 

Today, the Federal Election Commis¬ 
sion publishes an Index for all 1975 and 
1976 advisory opinions which have been 
issued by the Commission through De¬ 
cember 30.1976. 

For a full text of any of the entries in¬ 
cluded in this index, you may write to 
the Information Office, Federal Election 
Commission, 1325 K Street. N.W.. Wash¬ 
ington. D.C. 20463. or call Area Code 202- 
382-4733. When ordering any of these 
Items, please specify and order only by 
Advisory Opinion number. 

This Is the fourth publication of this 
index. Its purpose is to assist those who 
have a current need to be up on Federal 
election campaign laws and policies is¬ 
sued by the Commission. The Commis¬ 
sion welcomes comments on the format 
and contents of this index, and any sug¬ 
gestions for change to make it more 
beneficial to its users. 

Dated: January 17, 1977. 

Joan D. Aixiins, 

Commissioner, 

Federal Election Commission. 

Subject Index Team* 

ThU list represents Index terms used in the 
subject index to PEC opinions. When search¬ 
ing for opinions on a subject. It might be 
useful to glance through this list first. 

Accountant's fees; see attorneys' account¬ 
ants' fees. 

Accounts. 

Administrative expenses. 

Advertising/ solicitation 
Allocation. 

Appearances by candidate. 

Attorneys’/accountants* fees. 

Authorised oommlUees/agenta 

Banks; see Corporation/labor union/bank. 

Cash contributions; see contributions. 

Cash, petty; see petty cash fund. 

Common control. 

Communication exemption (2 USC s 43 iff) 
f4)(C)). 

Conduit; see intermediary. 

Conferences, educational; see educational 
conferences. 

Constitutent services costs; see office ac¬ 
counts. 

Contribution. 

Conventions. naUonal. sec nominating con¬ 
ventions. national. 

Corporate facilities, good*. 

Corporation labor union bank. 

Credit; see debts. 

Debts. 

Delegate selection; see nominating conven¬ 
tions, national. 

Depository. 

Deposits for services. 

Dual candidacy. 

Earmarking. 

Educational conferences. 

Election. 

Excess funds. 

Expenditures. 

Family of candidate. 

Foreign nationals. 

Piling; see reporting. 

Franking accounts. 

Fundraising. 


Oet-out-the-Yole drives; see voter registra¬ 
tion drives. 

Gifts. 

Government contractors. 

Honorarium. 

Immediate family funds; see family of candl- 
v 

Independent expenditures; see expendi¬ 
tures—independent. 

In-kind contributions; see contribution—in- 
kind. 

Intermediary or conduit* 

Intern programs* 

Labor unions; see corporatlon/labor union/ 
bank. 

Legislative hearings. 

Loon endorsement. 

Local party; see national/state/local party. 
Matching funds: see public financing 
Membership organization. 

Multi-candidate committee. 

National convention; see nominating con¬ 
vention. national. 

National , state/ local party. 

Newsletter accounts; see franking accounts. 
Nominating conventions, national. 

Office accounts. 

Officers of political committees: see political 
committees. 

Opinion polls; see polling. 

PACs; see political action committees 
Partnerships. 

Personal assets. 

Personal services (voluntary); see volunteer 
servtcea. 

Petition cfTort; see election. 

Petty caah fund. 

Political action committees. 

Political committees. 

Polling. 

Preemption of state law 
Primary election; see election. 

Public funding. 

Public utility holding companies, see cor¬ 
poration/labor union bank. 

Radies; see corporate facilities goods; fund¬ 
raising, 

Reporting. 

Requirements relating to campaign adver¬ 
tising; see advertising''solicitation. 
Royalties. 

Run-off election; aee election. 

Separate, segregated funds; see accounts; 

political action committees. 

Solo proprietorship. 

Solicitation; see advertlslng/sollcltation: po¬ 
litical action committee*. 

Spouse; aee family of candidate. 

Special election; see election. 

State law: see preemption of state law. 
State party; see national state/local party. 
Telethon. 

Television appearance*; see appearances by 
candidate. 

Transfer*. 

Trade associations. 

Travel expenses, 

Trujiteo plan. 

Volunteer services. 

Voter registration drives 

CUMULATIVE INDEX-JANUARY 1977 
Subject Index to 1975-70 Otinions 
iAdvisory Opinions) 

Note,— Numbers of opinions beginning 
with the digits "75’' are 1975 opinions; digits 
“76" stand for 1976 opinions. 

accountant’s ms 
See Attorneys’ accountants* fee*. 

ACCOUNTS 

Explanation of depository and petty cash 
fund. A075/44. 

Separate state account for corporate con¬ 
tribution*. A075/69. 


Separate state and federal committees vs 
total disclosure: political committee, A075/ 
20; state party committee. A075/2. 95 

See also: Allocation; fundraising, petty 
cash fund; family of candidate; transfers 

ADMiKsrnunvx expenses 

Allocation as per federal, state support, 
A075/21. 

Corporation may pay administrative co*ta 
of political action committees. A075/23. 36. 

See also: Corporatlon/labor union'bank; 
debts; contribution—In-kind. 

AD VB3KT18ZJVO /SOLICIT ATtON 

Expenditure** If (l) appear* at time of 
candidacy and (ii) clearly Identifies by un¬ 
ambiguous reference, A075/98. 

Nome of chairman, treasurer not necessary 
in disclaimer. A076/35. 

Name of chairman, treasurer on billboards 
<2 U8C | 441d). AO75/07 

Solicitation definition: informing person* 
of a fundraising activity U a solicitation. 
AQ76.27. 

See also: Pranking accounts; fundraising; 
expenditures. Independent 

ALLOCATION 

Any accounting method which yields al¬ 
locations reflecting blUable time spend by 
worker on two campaign* acceptable. A075/ 
61. 

No allocation of costa of educational party 
conference on campaign technique* among 
participating candidate*. A075/87 (NRCC). 

Of contrtbutions/oxpendftures between 
primary and general election effort*. A07S 
53.120. 

Post-nomination contributions related to 
general election. AQ76/44. 

See also: Administrative expense*; appear¬ 
ances by candidate; educational conferences; 
fundraising; partnership*; voter registration 
drives. 

ArPEAEANCSS BV CANDIDATE 

Appearance* before substantial number of 
people In electorate; costs are presumable 
expenditures, AO75/106.125 (travel from 
office account). 

Party building function, AD75 72.108; 76 
17. 

Televised appearance: compensation not 
honorarium or contribution. A075/46 

Televised newsletter of Congressman in 
nonelection year not expenditure, AO75/107. 

See also: Common control; contribution: 
honorarium: volunteer services. 

ATTOSNET8*/ACCOUNT A NTS’ FEES 

Campaign contributions expenditure*. AO- 
75/ 27. 

See also; Litigation costs; partnership*. 

AUTHOBIXED COMMITTEES.'AGENTS 

Duties, A075/ 16.44. 

Expenses incurred are authorized expendi¬ 
tures, A075/22,44. 

Officer of two fundraising committees, 
A073/35. 

BANKS 

See: Corporation/labor union/bank 
cash coxntrstrrsoNs 

See: Contributions. 

cash, rrmr 

See Petty cash fund. 

COMMON CONTMOL 

Control of ownership by political party, po¬ 
litical committee, or candidate (2 UJ3.C. a. 431 
(f)(4) (A)), AOTS/143. 

“Dominion and control.*’ AQ75 32, 108. 
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Donation to third party sponsoring candl- 
daie appearance not contribution If no com* 
mon control, A075/108. 

For purposes of contrlbutton/expe.ndlturs 
limits: Political oommitUa independence. 
A075 '46; state local parties’ Independence. 
A075,2.29. 

communication ntEnmoM is ua.c I 4si 

<f> u» <oi > 

Information expense* to committee mem¬ 
bers. AO75/20 

Newsletter of state/local party A075/2 

cuna ott 

See: Intermediary. 

coNraacrccca. education 
See Educational conferences 

CONSTITUENT SERVICE COSTS 

See . Office account*. 

contribution 

Anonymous cash contribution. Record - 
keeping requirements, AO76/I40 
Carryover, can*)’back. A075/74 
Direct donation t* not expenditure but 
contribution. AO75/120. 

Dominion and control. AOT5/22. 108 
Donation to third party sponsoring candi¬ 
date appearance not contribution If no com¬ 
mon control. AO75/108 

Escrowed contributions, A075/ II9 
In-klnd contribution: Bona fide gift* 
A075 20: public facilities may be offered 
without charge, A075/I, 

See also: AttorneyaVaccountanU* fees, 
ad vertlamg. solicitation; corporaUon faclll- 
tlea/gooda; expenditures — independent 
fundraising; giftt; national state/locai 
party; travel expenses; volunteer services 
Purpose test. A075/1.8I. 

Refund or prohibited contribution is per¬ 
missible use of campaign fund*.. AD76 6. 

To unvlctorloua candidate attributable to 
425.000 annual. A075/74. 

Wages for party-building activities paid to 
neld worker who u also candidate are not 
contributions, A076/17 

See also.* AccounU; adverttstng sollcllo¬ 
tion: allocation; common control, corpora¬ 
tion/labor union bank; corporate facilities 
goods; debts; dual candidacy: earmarking, 
educational conferences; excess funds: fam¬ 
ily of candidate, franking accounts; fund¬ 
raising; Government oontractors; honorar¬ 
ium; litigation costs; loan /endorsement; 
national/state/local party; nominating con¬ 
vention, national- delegate selection; office 
accounts: partnerships; political action com¬ 
mittees: political committees; polling; pre¬ 
emption of state law. public funding; re¬ 
porting; sole proprietorship; tax; transfer*, 
trustee plan: volunteer services 

CONVENTIONS, NATIONAL 
See: Nominating conventions, national 
coaroaATT rscurroBi/oooDs 
Computer. A075/14. 

Nominating convention's use of facilities: 
are nominating conventions, national 
“Normal and usual charge,'* AO75/04 
Restaurant, typewriters, airplanes. A075 
94 

Vendor of food/beverage, A076/94. 

See also: Administrative expenses; contri¬ 
bution—In-kind: corporation/labor union 
bank; fundraising: nominating convention, 
national; travel expenses; volunteer services 

CORPORATION/I.ABO* UNION BANK 

Corporation. Labor union: corporation 
treasury money may not be used to raise 
funds from the general public. A076/18: in¬ 
corporation exclusively for political/liability 
purposes. AOT5/I8.37: leave of absence pay¬ 


ment to candidate is prohibited contribution, 
A076, 70; nonprofit Incorporated professional 
organization. A075/75; payment for members 
of Congress to attend courses not an unlaw¬ 
ful contribution. AO76/08; payment of pro¬ 
duction costs of fundraising item Is a pro¬ 
hibited contribution. AO78/18J50; prohibited 
contribution U made if corporation deviates 
from normal course of business and deviation 
has effect of extending candidates contract 
with corporaUon <billboards). A076 86; state 
election contribution allowed only: A075/69, 
lwtee-yearly solicitation under 441b(b)<4i 
^Bi. corporation soliciting employees is re¬ 
stricted to twice-yearly procedure. A076/4 
In general: refund of prohibited contribu¬ 
tion la prcml&sable ucc of campaign fund* 
A076 6; stockholder, officer, employee in in¬ 
dividual capacity. AOT5 31 

Ace also: Administrative expenses. od- 
vertUiug •ollcttatlon; corporate facilities* 
goods: debts: educational conferences: ex¬ 
cess funds; franking accounts; Government 
contractors; loan/endorsement; membership 
organization, nominating convention, na¬ 
tional. political action committees; political 
committee*; public funding: trade associa¬ 
tion: trustee plan: volunteer services 


csrorr 

See: Debts 

QUITS 


Amounts In dispute mint lie reported 
AG76 85 

Discharged by an adjudication of bank¬ 
ruptcy. AO75/103 

Incurred from January 1973 through De¬ 
cember 1974. A075 6. 52, 57. 60. 64. 68. 82. 88. 


106. 

Incurred prior to January l* 1973. A075 5. 
Pledges for contribution. A075 44 
Reporting of short-term or long-term debts. 
A075/44 

Settlement: with corporate creditor, A075 
39.50.102 

Transfer of outstanding obligation (for 
loans made by candidate) to candidate's 
campaign committee la allowed. AO78/0O 
Treatment of outstanding obligation. 
A075 18.28.102. A076/68. 

See also: Excess funds; family of candi¬ 
date; Government contractors; litigation 
costs; toan/endorsement; personal assets: 

!•«’ trunsfitn 


delegate selection 

Bee: Nominating convention*, national 


DEPOaiTORY 

Transfer of funds from political committee 
to savings account need not be transferred 
to national or state bank. A075 25 

See also: Accounts; petty cash fund; po¬ 
litical committee; public funding: reporting: 
transfers. 

DUAL CANDIDACT 

Any accounting method which yields allo¬ 
cations reflecting billable time spent by 
worker on two campaigns acceptable. A075 
61. 

Congress/8«nate limits. A075/II. 

Establish two separate committees. 5075 

11. 

Senate Presidential limits, A075/U 

See alno: Allocation; family of candidate 
personal assets: transfers. 

EARMARKING 


** Unear marked" to committee not attribut¬ 
able to candidate If (I) not single-candidate 
(11) not principal campaign committee for 
authorized fill) no knowledge. A075/32,48J*l. 
129 

"U near marked’ to multi-candidate com¬ 
mittee not attributable to candidate. A075 
74. 129 

See also. Political committees; transfers 


EDUCATIONAL CONFERENCE* 

Agricultural. A076/14. 

Independent expenditure for educational 
seminars for dairy farmers. A075/20. 

No allocation of costa of educational party 
conference on campaign techniques among 
participating candidates, A076/87 (NRCC). 

See also Appearances by, candidate; cor¬ 
poration labor union/bank: office r count* 

ELECTION 

Convention or caucus: party convention 
held to endorse candidate, under circum¬ 
stances whereby a candidate may be con¬ 
sidered party nominee. Is a Aeparate election. 
A076-58 

Primary party caucus or com*entlon 
which doe* not select nominee is part of 
primary election, A075/105.54: petition ef¬ 
fort A075/53.44: unopposed candidate for 
primary election, A075 9. 

See also: Allocation 

excess funds 

After liquidation of debt, turned over to 
principal campaign committee—reporting. 
AO75.G0; authorized in writing. A075/82.88 

Any ’‘lawful purpose": computer terminal. 
A075/5I A076/57; employee compensation. 
AO76/90. 

Transferred to office account, A076/144 

See also Candidacy, nominating conven¬ 
tion. national, personal assets: transfers. 

EXPENDITURE* 

Any expense ’made for purpose* U ex¬ 
penditure < especially travel, advertising), 
A075 30.81.98 

Direct donniioi! not expenditure. A075/ 
120 

Disbursements made and reported by cam¬ 
paign committee a* expenditures are deemed 
for the purpose of influencing candidate's 
election. A076, 17. 

Olft to state candidates may be "expendi¬ 
ture*' under certain conditions. A075/I11. 

See also: AdvertUing/ftollcltatlon; appear¬ 
ances by candidate; authorized committees 
agents; educational conferences; fundrais¬ 
ing; voter registration drives. 

News storv, commentary, editorial excep¬ 
tion 12 U.S.C. s. 431(f)(4)(A)), A075/I43 

No restrictions on use to which campaign 
funds may be put, A076/53. 64 

See also: Advertlsing/aollcltatlon; alloca¬ 
tion; appearances by candidate; attorney’s/ 
Accountants' fees; authorized committee 
agent; candidacy; communication exemp¬ 
tion; dual candidacy; educational confer¬ 
ence*: franking account; fundraising; liti¬ 
gation costs; national/state local parties; 
nominating conventions, national—delegate 
selection, office accounts, personal Osset*, 
political committees; polling: preemption of 
state law: public funding: reporting: trans¬ 
fers; travel expenses: voter registration 
drives 

FAMILY or CANDIDATE 

Immediate family funds: contribution to 
candidate, 48075/65: contribution to candi¬ 
date made before January 30. 1976. need not 
be returned if over 61.000 limit so long as 
not over 625,000 aggregate. AO70/74; con¬ 
tribution to candidate made between Jan¬ 
uary 30. 1976. and May 11. 1978, need not be 
returned If over $1,000 Umlt so long aa not 
over $25,000 aggregate, A076/26; dual Pres¬ 
ident/Senate candidate. A075/11; limit ap¬ 
plicable to pre-1975 campaign debts. A07S/ 
6 106; loans. A075/57. 

Spouse: contribution limit, A075 31. 

FOREIGN NATIONALS 

Green card holders are not foreign na¬ 
tionals, A076 4,9 

rtLINO 

See: Reporting. 
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mitKiNc accowti 

Corporate contributions prohibited, 
A075/7. 

Costs of preparing frankablc mxvtcrlaJ not 
expenditure, A075/3. 

Costs of tabulating responses to question¬ 
naire* sent under the frank not considered 
a contribution If not made for primary pur- 
pif* of influencing on election, A076/132. 

Questionnaire mailed tinder frank as con¬ 
tribution. A076/14. 

See also: Ofllce accounts. 

ITNOIAWNO 

Corporations payment of production costs 
of fundraising item is s prohibited contribu¬ 
tion, A076/18, 60. 

Costs as contrlbuUons/cxpendlluren. A075/ 
16. 22. 49. 02, 07 76/60. 

Items Included In fundraising costs, A075/ 
47. 78. 07. 

Payment out of campaign funds for the 
printing of labels by a computer Arm would 
be proper under the Act. A076/32. 

Political committee's operation of business 
to raise ‘profits 1 '—reporting, A075/15. 

Ram© legitimate activity. AO75/80. 

20 percent exemption from expenditure 
limitation: in general. A075/8JMI7: need not 
bo prorated state-by-state for Presidential 
statewide limits, except where targeted. 
A075/33. 

Use of lists of contributions on reports 
filed with Secretary of 8Ute. A075/124. 

Heo also: Accounts; advertising /solicita¬ 
tion; authorised committees/agents; political 
committees—officers; reporting 

CKT-OyT-TrtX-VOTK KMUYF* 

See: Voter reglHtraUou drives 

GIFTS 

•'Bona Ode not in-kind contributions, 
AO75/20. 

To charily not honorarium or contribution, 
A075/65. 

See also; Expenditures; contributions—in- 
klnd. 

COVKSNMKXT CONTV ALTOS* 

Employee contribution in Individual ca¬ 
pacity. A075/3! 

No difference between negotiated or com¬ 
petitive bid, A075 110 

Scope- Applies to construction contracts, 
A075/110; does not apply to person holding a 
Federal-aid construction contract with non- 
Pederai agency. AO78/110: Federal ejections 
only. AO75/09. 110 

Sec also: Debts 

t IONOKAX11; M 

"Acceptance” where active or constructive 
receipt, A075/8. 55. 80. 03. 

Agent's or speaking bureau’s fees, A075/84. 

As contributions: No longer contribution* 
tinder 4411. AO75/110; test and reporting 
tinder 1074 amendments. A075/8. 20. 63 

Award In recognition of public achieve¬ 
ments, A076/85. 

Contract for televised commentary sti¬ 
pends. A075/46. 

Royalty for book not honorarium. A075/77. 

Travel and utibsistcnce expenses. A076/8. 
13. 

8ee also: Appearances by candidate; gifts. 
iMMtmm family ruxis 

Bee: Family of candidate. 

in-kino coimuiunoK* 

See: Contributions—ln-klnd 

omotMxniAaT oa c o upon 

Committee serving as a conduit must regis¬ 
ter and report. AOT6/5I. 


nrrwN ra ogham* 

Corporation Interna assigned to congres¬ 
sional offices, committees, A075/100. 

Interns’ Ume not a contribution—ln-klnd 
so long oa they are engaged In pursuit of 
legislative bus!non* or they receive no com¬ 
pensation. A075/100, 

LABOt UNIONS 

Bee. Corporation/labor/union,/bank. 

LttUUTIVC IUAJUXOI 

Reimbursed travel. AO76/20. 

LOAN/ ERDOiSOUJU 

As ••contribution”. A075/4.57. 

Kxutence of written instrument determina¬ 
tive of loan. A075/00. 

Promissory note is "loan” and therefore 
contribution. AO76/50. 

Remains contribution to extent of unpaid 
balance, A076/69 

See also: Debts; family of candidate, per¬ 
sonal assets: tax; telethon 

I4M , AL PASTY 

S*r: Nat tonal /State/ local party. 

MATCHING Ft*NOS 

See: Public Financing 

MKMBXRHIUP OkOAK U AT!«>N 

Unincorporated division of an incorporated 
membership organisation U not an appropri¬ 
ate entity to establish and administer a sep¬ 
arate segregated fund unless that fund la de¬ 
signated for the corporation. A076/73 

M U1.TJ-CAN DID ATT. COMMITTTX 

PAC8 I see also Political Action Commit¬ 
tees) : Multi-candidate PAC’a may give 
415.000 to national political party committee. 
A076/41. 

Bee also: Political committees 

NATIONAL CONVENTION 

See: Kominatiiig oouvenUon, national 

NATIONS! 'STATE/LOCAL PASTY 

Contribution limit: County committee, 
AQ76/29. 

Definition of natloiial party. AOT6/95. 

Direct donation of money not party ex¬ 
penditure under s. 441a(d). AO75/120. 
Expenditure limit—a. 44la(d). A076/2, 120. 

See also: Accounts; appearances by candi¬ 
date; common control; communication ex¬ 
emption; debts; election; nominating con¬ 
vention. national—delegate selection; politi¬ 
cal committee; reporting; telethon; traii*- 
fttrs 

yurwaijcrrca accounts 

Bee: Franking accounts. 

NOMINATING CONVENTIONS, NATION At 

Defraying delegate costs with public money 
by national partus (and state and local 
parties). A075/91. 

Delegate selection: Selection (In general). 
A075/12. 

"Extraordinary and unforeseen circum¬ 
stance*", A075/91 

Municipal corporation contribution. A075/ 
1,47. 

Private corporation contributions—to 

party convention committee, A075/1, 47. 

Scope of "convention expenses" A075/1, 47. 

See also. Attomeyx/Acconntanu* fees: ex- 
re** funds, public funding; transfers 

OFT ICY ACCOUNTS 

Appropriated funds—expense* of mobile 
office used during but not for the campaign 
not attributable to contribution/expendi¬ 
ture limits. A076/44. 

Oenerally, A075/14. 


Reporting obligations. A076/7. 

See Giro: Account; appearances by can. 
dldate; franking accounts; polling tranr- 
fers; travel expenses. 

cm eras or toutical coMsmm 

Bee: Political committee* 
on n ion tolls 

Bee: Polling 

PACfl 

Bee: Political action commit tee* 

PASTNBSSnn* 

Counts against each independent partner * 
limit in proportion to share of profits. A075 f 
17. 104. 

Partner makes in individual capon tv 
A075/31. 

Partnership agreements to allocate—nee 
wary provisions. AO75/104. 

Statutory maximum limit for a partite*• 
khip is $1,000. AQ75/17. 

See also: Corporation/labor union/hank 
political action committees. 

POtSOHAL ASSXTS 

Advance to political campaign commit¬ 
tee by candidate. A075/67.U1. 

Applicable to dual Benate/Presidentia) 
candidate. AQ75/11. 

Limitations applicable to pre-1976 debt* 
(unoonstltutionality of 18 U8C *608(a)), 
A076/65. 

Bee also: Debts; excess funds; litigation 
costa: loan/endorsement; preemption of 
State law; transfer; travel expense*. 

PESSONAL SXSV1CX* (VOLUNTASY » 

See; Volunteer services. 

PXTTnON KFrOST 

Bee election. 

potty CASH FUND 

No check to the order of "cash' n»*> In* 
made for over 4100, A076/44 

Bee also: Accounts. 

POLITICAL ACTION OOMMITTXJta 

Establishment, admlnUiinuiou A016/23 
36. 

Multi-candidate PACa may give 415,000 to 
national pollUcal party committee, AO70/41 

One pollUcal committee may not serve a* 
the separate, segregated fund of more than 
one sponsoring corporation or labor organ l 
yjx lion. A076/73. 

Partnership, sole proprietor may not estab¬ 
lish PAC, ACJ76/31. 

Unlawful to moke /i contribution or ex¬ 
penditure by money obtained in a commercial 
transaction. A076/18. 

See also: Corporation/labor union/bank 
membership organisation; multi-candIda*• 
committee; trade association; trustee plan 

TOUTTCAL 

Administrative expenses, see administrative 
expense*. 

"Affiliated committee®" and connected or- 
ganteattonK" defined, A076/44. 

Definition: Committee organized to a*aur< 
"option of alternative independent Mate of 
electors" within definiUon. A076/81. 

Oroup of individuals acting in concert who 
are likely to assert their association wtaci 
contributing and who collect and distribut* 
checks In a batch to candidates or committee■ 
la a pollUcal committee. AQ76/61 

Research committees funded solely by lei: 
islatlvely appropriated funds are not politics; 
committees required to register and report 
A076/34. 

Officers: Nation ai multi-candidate commit 
tee can establish State committee* whirl 
have the same treasurer. A075/45 


FEDERAL REC16IER. VOt. 42, NO 14—FRIDAY, JANUARY 21, 1977 





NOTICES 


mi 


•i 


Individual* wiring a* officer* of more than 
<ine fundraising committee. A075 36 

Principal campaign committee: Candidate 
must designate committee even U committee 
makes no contributions or expenditures 
A076/100 

May give occaiuoiial. isolated, incidental * 
support to other Federal candidates, AOT6/5. 

May make unlimited contributions to non- 
Federal candidates, A076/5. 

May pay for candidate’s living expenses. 
A076 53. 

May purchase auto for candidate. AO70 64 

May rent office apace in candidate’s private 
Home. AO70/63. 

See also: Reporting. 

Termination. A075'28, 102. 

See al*o. Accounts: administrative ex¬ 
penses: common eoutrol: communication 
exemption; corporation, labor union/bank. 
dual candidacy; earmarking; excess fund?, 
fund raising: personal assets; polling; report¬ 
ing transfers; travel expenses 

rotUM 

Expenditure for “attitudloal research 
ftorn office account. AOTS-T 

Sr* a ho Candidacy. 

peekmftion or stats taw 

Ballot access, A076/8. 

Estabiuaiment of committees. AOT6 8 

Qualifying of candidate, date and place 
of election. A075'124. 76/8 

mixi akt xucnuH 

See Election. 


SEPAEATK. SromrOATrtT M JtiOH 

See: Accounts; political action committee*. 
soli proprietors m ir 

Contributions in individual capertty. AO 
76 31. 

ftot.icnrAiTop 

See. Advertising noUciiatioii; pclltical ac¬ 
tion commute*. 

srova* 

Sec Paint lv of candidate 

special elect fo«# 

See: Election 

STATU LAW 

8er: Preemption of state law, 

STATT PARTY 

See; National stale, local party 

TELETHON 

Guarantee endoniement of loan to tele¬ 
thon. A076/4. 

TELEVISION AT CRAP AN era 

See Appearances by candidate 

TttAOK ASSOCIATION 

Solicit.it ions under 44iih)i4i: Informing 
persons of a fundraising activity is a solicita¬ 
tion; permission from member corporations 
to solicit must be obtained prior to solicita¬ 
tion. AO70 27, 96 

tea n areas 


PRINCIPAL CAMPAIOP COUMII tfl 

See Political committee* 


public j-ondinc 

Defraying delegate oo*U with public 
money. AD75 91 

See also: AccountoiUa'/attorneya’ fees; 
nominating convention, national: transfers. 

public utility uqldinc. companies 
See: Corporation /labor union/Trank 

1AITU6 


See Corporate faclllUe*/good>. fundralx- 

IQg. 


report-two 


Anonymous cash contribution. AOT5 140. 

Expenditure* must he reported even if 
other than for the purpose of influencing an 
t lection. AO76/04. 

‘ Leas than $1,000 in quarter'* notification 
by political committee. A076/18. 

Monthly reporting for Presidential candi¬ 
date*. AC75/44 

Record -keeping of purchasers of tickets to 
fundraiser. A075 60 07. concert fundraiser. 
A07S 49 76/62. 

Ur.e of contributor list* on report* filed 
with Secretary of State, A076/124 

Waive for candidate reporting. A075/124 

See also: Accounta; corporation /labor 
union bank; debts; excess funds; fundrais¬ 
ing; honorarium; nominating convention, 
national: office accounta; political commit - 
tee*: preemption of state law: transfers; 
travel expense*. 


Between campaign committees for dual 
candidate. AG76. 11. 

From: political campaign committee to an¬ 
other account (wiving* account, office ac¬ 
count) , A075/10. 41. 144 76 26; previous Fed¬ 
eral account to political campaign committee. 
AC75 10. 26. 40, 66. primary to general elec¬ 
tion account. A076 63; ; late election account 
to principal campaign committee: generally, 
A075 10, 06 

See also: Accounta; common eoutrol; ex¬ 
cess funds; political commlttee*. 

TRAVE1. EXPENSES 

Cost of travel (to n fundraiser) supported 
by individual is an In-kind contribution 
not a contribution or expenditure if traveler 
U not a candidate. A075/123. 

“Expenditure" if candidate and campaign- 
related activities (speeches, meetings with 
advisors). AU75 98 

Reimbursement by political campaign com¬ 
mittee to volunteer, A076/87. 

Reimbursement by political committee to 
member* for attending election —related ac¬ 
tivities. A075 '20. 

Reimbursement to candidate by political 
campaign committee U expenditure, A075 30 

Related to party building activities are not 
expenditures. A075/72. 

Bee also: Appearance* by candidate, con¬ 
tribution*—in-kind: corporation /labor un¬ 
ion bank; dual candidacy: excess funds, 
honorarium, legislative hearing*; national 
state local party 

TRUSTEE PLAN 

Establishment, administration. A075 23 


requirements kt latino to campaign 

ADVERTISING 

See: AdvertUlng •oHritatlon 

ROYALTIES 

As contribution*: Book*. A075'77: candi¬ 
date'* image. AD75/15, 

auN-orr election 
See Election 


VOLUNTEER SERVICES 

Eutertumment and services not contribu¬ 
tion, AO76/07. 

On employee time—In-kind 7 A075 M 

U*e of worker* receiving Social Security 
funds. A075/124. 

Volunteer Intern in Congressional office- 
college credit no treimbursement, A075/100 

See alAo Contribution—ln-klnd: travel ex¬ 
pense* 


VOTVE IFt.lffTKATION DRIVES 

Allocation of expenses a* per state federal 
AUpport, A075 21 

Partisan a* independent expendiluie. 
AO75'20 

See also; Communication* exemption 

U.S. Com Section Index to 1976 715 ' 
Opinion* (Advisory Opinions) 


Note.—N umbers of opinions beginning 
with the digit* "75" are 1875 opinion*, digit* 
"76" stand for 1076 opinion*. 

Code Advisor# 

section ^pinions 

2 VJS.C. section 

431(E) -- 75/12. 

431(a)<2l ... - 76 58 

431(b) 

431(C) _ 70/68 

431(d) ._ 75/4,81 76 61 

431(e) .. 76/16.63. 

431(e)(1).... 

431(0) (31..... 

431(e)(4) . . 76/70. 

431(e)(6) .. .. 

431(e)(5)(l) ... 75/110 

431(f) _ 76/17. 

431(f)(2) . 76/85. 

431(f)(4)iA) ... 75/143 

431 (f I (41 ( C) .. _ _ 

431(k) - 

43)(m) 

432(a) . . . 

432(b) _ 

432(c) - 

432(0(2) 

432(e) 

4321e1(1) _ 

432(0 ... 

433 . 

433(a) _ 

433(c) —.. 

433(d) .. 

76/85 

76 85 

. 48 

76/62. 

75/140 

ITnauthorixed activi¬ 
ties: notice (deleted 
In 1976 amendment hi 
75/44. 

76/5,100 

75 16 

434 

75/18.102.144 

434(a)(1)(C) . 

76/4 76 04 

434(b).. 

76/16 

434(b)(1) - 

75/10.140 

434(b)(2) 

76 /25. 

434(b)(4) . 

75/40 

75/144 

434(b)(6) - 

76/62. 

CMIbUlU)- 

75/18, 76 85 

♦34(b) < 13). 

434(0 ( 2) - 

75/20. 

434(e) 

436 ___ 

75/12 

435(b) .. 

76/35. 

430(b) .. 

75/18. 

436(b)(1) ... - 

76 100 

436(C) . 

76/18 

437(1).. 


437* 

Report* by certnlii 
son* |deleted In ! 0 T 4 
amend menu) 75 * 

437b ... 


437bia) _ 

75/41,76/25 

437b(a)(2) - 

75'2. 

437b(b) _ 

75/44. 

437f|a) .. 


438(a)(4) _ 

75 124 

439 _._ 


469(E) -- 

75/144 

439u_..._ 

75/7,t0.14.5t,64 82.88. 
76/57,90- 

439b_ 

441a. (18 UJB.C. 
a. 0081- 

•* - 

441ata). |IK 

11 SC a 608 

75 2J9.14.106.108. 

lb)). 

441n < a H 1). (18 

08.C s 608 

75 5.6.10.20.44.52.54 62. 
65,81 .82,87.132.76'17 

(b)(l)| . 

76. 11,17.48.74 
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2 17.8.C. wctk>D—continued 
441 a<A)(1)(A). 

|18 U.8.C. * 


608 (b)(l)| 


76 / 26 . 08,74 

44 )a( a) ( 2 ), 

118 


U 8 .C a 

008 


<*»<a>l . 

75 / 8 , 11 , 33 , 45 . 74 , 120 . 120 . 

44 U(«)( 3 )(B) - 

78 / 41 . 

A 41 a(a) (3). 

MB 


US.C. s. 

608 


(b)( 3 )! - 


76 / 48 . 74 , 76 / 26 , 68 , 74 . 

441a(A)(6), 

MB 


UJ 3 .C A. 

608 

65.81 J 82 . 07 . 132 . 76 / 17 . 

(b)( 5 )! — 



441a(a) ( 8 ). 

| 18 


UBC. A. 

608 


(b)( 6 )) 


75 / 32 . 48 , 60 . 76 / 61 . 

44 ia(b), 

MB 


U 8 .C. t. 

608 


Co) |- 

— 

76 / 7 . 10,1522 27 28.30 


54,78,87.98 


441st{!>) (1) (A), 

118 UB.C, •- 
808(o) (1) (A) | 75/11.33 

44tA(b) (9) (B) 

118 U8C £.608 
(C) (2) (B) | ... 75 12,44 
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A. 608(f)|.... 
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U8C 8 606(f) 
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(f)(3)(B)) .. 

441b (18 U8C A 
610| .. 


75. 1.7.13,14.16.21.23.27. 
39.47,50.59.75 JMJH, 
123 76/98 
76/60. 

76/50,70 

76/73, 

76/18. 

76/18,78. 


441b(JM_ 

441b(b) (2). 

441b(b)(2)(C) . 

441b (b)(3)(A) . 

4410(b)(4) .... 

441b(b)(4)(A) 

0). 78/73. 

441b(b)(4)(C) - 76/27 

441b(b) (4) (D) . 76/27,73.96 

441c (18 U8C 

1. 75/31.99.110 

44Id (18 U8C 8- 
612)_ 75/67, 76 36 

4410 .. 76/9. 

441f 118 U8C A. 

614|_ 75/104. 

4411 118 USC a. 

616) —. 75/8,20,46,55,03,77,84,85. 
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451.... 

453 .. 75/124.76/8 


Code 
section 
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791(h) _ 
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591(A) 

591(A)(2) - 

691(b) _ 

591(e) _ 

601(e)(1) . 
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PROPOSED RULES 


DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

[ 15CFR Part 933] 

RESEARCH AND TECHNICAL 
ASSISTANCE 

Eligibility, Guidelines and Procedures 

The National Oceanic and Atmos¬ 
pheric Administration (NOAA) hereby 
proposes to adopt regulations pursuant 
to section 310 Of the Coastal Zone Man¬ 
agement Act of 1972, as amended (16 
U.S.C, 1451 et seq.l, hereinafter referred 
to as the “Act," for the purpose of de¬ 
fining procedures by which NOAA will 
operate the national research and tech¬ 
nical assistance program established in 
subsection 310(a) of the Act and by 
which States can apply for and receive 
the research and technical assistance 
grants established in subsection 310(b) 
of the Act and for meeting other pro¬ 
visions of section 310. 

Section 310 provides: 

(a) The Secretary may conduct ft program 
of research. fttudy. and training to support 
the development and implementation of 
management programs. Each department, 
agency, and instrumental tty of the executive 
branch of the Federal Government may as¬ 
sist the Secretary, on a reimbursable basis 
or otherwise in carrying out the purpose* of 
this section, including, but not limited to. 
the furnishing of information to the extent 
permitted by law, the transfer of personnel 
with their consent and without prejudice to 
their position and rating, and the perform¬ 
ance of any research, study, and training 
which does not interfere with the perform¬ 
ance of the primary duties of such depart¬ 
ment. agency or instrumentality. The Secre¬ 
tary may enter Into contracts or other Ar¬ 
rangements with any qualified person for the 
purposes of carrying out this subsection. 

(b) The Secretary may make grants to 
coastal states to assist such states in carry¬ 
ing out research, studies, and training re¬ 
quired with respect to coastal zone manage¬ 
ment. The amount of any grant made under 
this subsection shall not exceed 80 per cen¬ 
tum of the cost of such research, studies, and 
training. 

(c) (1) The Secretary shall provide for the 
coordination of research, studies, and train¬ 
ing activities under this section with any 
other such activities that are conducted by. 
or subject to the authority of. the Secretary. 

(c)(2) The Secretary shall make the re¬ 
sults of research conducted pursuant to 
this aectlon available to any Interested 
person. 

To implement this new section, con¬ 
tained in Pub. L. 94-370. signed on 
July 26. 1976. NOAA propones a new Part 
933. 

Part 933 will enhance State efforts to 
develop and implement coastal zone 
management programs by supporting 
necessary research, study and training 
at State, regional, and national levels. 
Grants awarded to States will enable 
them to deal directly and immediately 
with research and training needs which 
arise as they develop and/or implement 
management programs, while the na¬ 
tional program will address those 
broader research and training needs 
which are regional or national in scope. 


Tlie basic intent of subsections 310 
<a> and <b> of the Act Is to fund re¬ 
search. study, and training which sup¬ 
ports the development and implementa¬ 
tion of State coastal zone management 
programs. However, there is a signifi¬ 
cant difference in focus between the 
two subsections in that State grants pur¬ 
suant to subsection 310(b) will be 
awarded to State coastal zone manage¬ 
ment agencies for the purpose of meet¬ 
ing State-specific research, study and 
training needs, while the national pro¬ 
gram pursuant to subsection 310(a) will 
work with a variety of entities and will 
endeavor to address needs which are 
regional or national In scope. 

Subpart A of Part 933. entitled Gen¬ 
eral, contains a discussion of the basic 
intent of section 310 of the Act. and defi¬ 
nitions of the terms "Act," "Secretary." 
"Associate Administrator," and "person." 

Subpart B of Part 933. entitled Na¬ 
tional Research and Technical Assist¬ 
ance Program, contains a discussion of 
the entitles eligible for funding under 
subsection 310(a), the types of funding 
arrangements which may be utilized, and 
the appropriate uses of these funds. En¬ 
tities eligible for funding are all those 
mentioned in the definition of the term 
"person" in subsection 304 (13) of the 
Act. This term includes other Federal 
agencies. State and local governments as 
well as a variety of other entities. Fund¬ 
ing arrangements which may be used In 
addition to contracts include both cost- 
reimbursable and non-reimbursable ar¬ 
rangements with other Federal agencies 
as well as grants to State or other units 
of government or educational or non¬ 
profit institutions, if appropriate. 

Research which can be funded under 
this subsection Includes studies, experi¬ 
ments. and other analyses related to 
State management program development 
and administration, but with broader 
application than research funded under 
subsection 310(b). The term "broader 
application" is Intended to imply both a 
broader geographic coverage and a 
broader range of problems. Training 
which can be funded under subsection 
310(a) is not limited solely to the short¬ 
term professional skill development con¬ 
templated under subsection 310(b). It 
may Include curriculum development, 
the testing of new approaches to educa¬ 
tion and training, and exploration of the 
relationship of coastal zone management 
to other related fields. 

Subpart C of Part 933. entitled Opera¬ 
tion of the National Research and Tech¬ 
nical Assistance Program, establishes the 
guidelines and procedures under which 
the national research and technical as¬ 
sistance program will be operated. Each 
fiscal year. NOAA’a Associate Adminis¬ 
trator for Coastal Zone Management 
will develop an annual plan which sets 
out research and training priorities. He/ 
she will then solicit proposals or moke 
other arrangements, as appropriate, to 
accomplish the tasks described in the an¬ 
nual plan. Because of the variety of fund¬ 
ing arrangements available under this 
subsection, application procedures will 
vary. 


Subpart D of Part 933, entitled State 
Research and Technical Assistance 
Grants, contains a discussion of the en¬ 
titles eligible for funding under subsec¬ 
tion 310(b). the appropriate uses of these 
funds, and priorities which will be used 
to determine funding. To be eligible for 
grants, a State must either be making 
adequate progress toward the develop¬ 
ment of a management program or be 
administering an approved management 
program. The applicant for funds must 
be the Stale agency responsible for de¬ 
veloping or administering the manage¬ 
ment program although these funds may 
be subcontracted to another entity. 

Research which can be funded under 
this subsection includes studies, experi¬ 
ments, and other analyses of short term 
duration which can be expected to show 
results within one year’s time. Such re¬ 
search is to be derived from State pro¬ 
gram needs and Is to utilize existing ma¬ 
terials to the extent possible. Training 
which can be funded under this subsec¬ 
tion includes the education or other de¬ 
velopment of such personnel as may be 
needed to efficiently and effectively de¬ 
velop and/or administer State manage¬ 
ment programs or to administer coastal 
energy Impact funds. 

High funding priority will be given to 
those research, study and or training ac¬ 
tivities which most directly support man¬ 
agement program development or Imple¬ 
mentation. Those states which are ex¬ 
periencing difficulty In achieving pro¬ 
gram approval or in Implementing man¬ 
agement programs will be given priority 
over those States which do not appear to 
be experiencing such difficulty. 

Subpart E of Part 933, entitled Appli¬ 
cations for State Research and Techni¬ 
cal Assistance Grants, contains a discus¬ 
sion of a grantee's administrative and 
fiscal responsibilities, application pro¬ 
cedures for amending approved applica¬ 
tions. 

Prior to Issuance of these proposed 
regulations, NOAA distributed widely a 
draft paper on section 310(b)—State 
Grants for Research and Technical As¬ 
sistance. Comments were received ques¬ 
tioning the requirement (in the draft pa¬ 
per) that States apply for research and 
training grants at the same time that 
they apply for section 305 or 306 grants, 
and also questioning whether research 
in estuarine sanctuaries, approved pur¬ 
suant to section 315(1) of the Act. could 
be funded under subsection 3l0<b) of 
the Act. 

In response to State comments that ty¬ 
ing subsection 310(b) applications to the 
section 305 or 306 grant applications was 
unnecessarily restrictive and might not 
enable States to best respond to research, 
study and training needs as they arose, 
regulations permit submission of appli¬ 
cations at any time during the fiscal 
year. 

In response to State questions about 
estuarine sanctuary research, the pro¬ 
posed regulations provide that such re¬ 
search can be funded If It can be shown 
to be related to program administration. 

NOAA has reviewed these proposed 
regulations pursuant to the National 
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Environmental Fo’icy Act or j anil 
has determined that promulgation o«* 
thesw. squint ions *111 have no significant 
tin poet on the environment. 

Compliance with Executive Ord<r 
;:S2t The economic and inflaiicuary 
Impact of these proposed regulations has 
been evaluated In accordance with OMB 
Circular A-107 and It ha* been d r *er- 
niinod that no major inflationary Im¬ 
pact will result. 

NO A A Invites public comment on 
these proposed regulations so that they 
may be modified, where necessary and 
legally permissible, to reflect fully the 
needs of the public and parties affected 
by provisions. Written comments should 
be submitted to the Office of Coastal 
Zone Management, National Oceanic 
and Atmospheric Administration U.S. 
Department of Commerce. Page Build¬ 
ing l. 3300 Whitehaven 8t.. N.W., Wash¬ 
ington. D.C. 20235 on or before Febru¬ 
ary 21. 1977. Following the close of th" 
comment period, and after review of 
comments, the Associate Administrator 
for Coastal Zone Management. National 
Oceanic and Atmospheric Administra¬ 
tion. may amend these proposed regu¬ 
lations to reflect necessary and permis¬ 
sible changes. The Associate Adminis¬ 
trator shall then have final regulations 
published In the Ft.deral Register, 

Dated: January 17, 1977. 

T. P. Gliuter. 
Assistant Administrator 

for Administration. 

In consideration of the foregoing. 
Part 933 is proposed as follows: 

PART 933—RESEARCH AND TECHNICAL 
ASSISTANCE 

Subp«rt A—Gvntril 

6ec. 

933.1 Ba^tc purpose* 

933.2 Definitions 

Subpart B—National Research and Technical 
Aaafetance Program 

933.10 General, 

933.11 Eligible entitle*, and arrangement*!. 

933.12 Use of funds 

Sobpait C—Operation of National Research and 
Technical A«%Hbt*nco Program 

933.20 Oeneral. 

933.21 Annual plan. 

933.22 Funding arrangements. 

Subpart O—State Grants for Research and 
Technical Assistance 

»33 30 General. 

933.31 Eligible entities 
^13.32 Ui*e of funds. 

£13.38 Funding priorities 

Subparl r—Application for State Research and 
Technical A««lttance Grant* 

f si 3.50 General. 

*a.51 Applicant reaponalblltty 
93331 Application procedures 
033 53 Approval of applications 
933 54 A mendmen t*. 

Authority: Sec 310. Coaatal Zone Man- 
*. ement Act of 1972 (Pub L. 92-583. 86 
Slat 1280. a* amended by Pub. L. 94--370. 
i>o stat 1013) 

Subpart A—General 
933. I liti^ir purpoM'ik. 

• This section sets forth the basic 
purposes for which the national research 


end technical assistance program, pur¬ 
suant to subsection 3101 a) of the Act. will 
be operated, and for which 8tate re¬ 
search and technical assistance grants, 
pursuant to subsection 310<b> of the Act, 
will be awarded. The basic Intent of both 
subsections is to fund research, study, 
and training which supports the develop¬ 
ment and administration of State coastal 
zone management programs. However, 
there Is a significant difference in focus 
between the two subsections in that State 
gran I tant to subsection 310(b) will 
be awarded to State coastal zone develop¬ 
ment or management agencies for the 
purpose of meeting Stnte-speciflc re¬ 
search and training needs, while the na¬ 
tional program pursuant to subsection 
310(a» will work with a variety of enti¬ 
tles and will endeavor to address needs 
which are regional or national in scope. 

(b> Comment. Statutory Citation, Sub¬ 
jection 310<n>: 

Tbc Secretory may conduct a program of 
research, amdy. aud training to Mipport the 
development and implementation of man¬ 
agement programs. • • • The Secretary may 
enter into contracts or other arrangements 
with any qualified person for the purposes 
of carrying out this subsection. 

<c> Comment. Statutory Citation Sub¬ 
section 310(b): 

The Secretary may make grants to coastal 
states to aortal such stale* in carrying out 
research, studies, and training required with 
respect to coastal zone management 

§ 933.2 Definition*. 

<a i The term ''Act” means the Coastal 
Zone Management Act of 1972, as 
amended. 

cbi The term “Secretary** means the 
Secretary of Commerce or his/her desig¬ 
nee. Delegations of authority from the 
Secretary’ to the Administrator. National 
Oceanic and Atmospheric Administra¬ 
tion *NOAA), have been duly* executed 
by Amendment 5 of Department of Com¬ 
merce Organization Order 25-5A, dated 
October 13, 1976 and from the Adminis¬ 
trator to the Associate Administrator for 
Coastal Zone Management, by NOAA 
Circular 76-82. effective October 13. 1976. 

fc) The term “Associate Administra¬ 
tor** means the Associate Administrator 
for Coastal Zone Management, National 
Oceanic and Atmospheric Administra¬ 
tion. U S. Department of Commerce. 

cd) The term "person** is as defined in 
subsection 304 1 13 > of the Act and means 
"any individual: any corporation, part¬ 
nership. association, or other entity or¬ 
ganized or existing under the laws of any 
state; the Federal Government: any 
state, regional, or local government; or 
any entity of any such Federal, state, re¬ 
gional, or local government." 

Subpirt B—National Research and 
Technical Assistance Program 
8 933.HI General. 

ia> The national research and techni¬ 
cal assistance program established pur¬ 
suant to subsection 310(a) of the Act is 
a program utilizing contracts and other 
arrangements to support regional and 
national research, study and training ac¬ 
tivities which assist St:*tc efforts to de¬ 
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velop and/or adm ‘nL>U«r corstal zone 
management programs. 

(!) ThU program will be conducted so 
as to complement and support work be¬ 
ing done by States using grants under 
sections 305 or 306 of the Act. 

*2» Research, study and training ef¬ 
fort sS will be expected to address the 
needs of n group of States, a region, or 
the entire nution or the administration of 
the national coastal zone management 
program. 

<b> The national research and techni¬ 
cal assistance program Is differentiated 
from the interstate grant program, pur¬ 
suant to section 309 of the Act, by the 
former's emphasis on technical research, 
study and training. The Interstate pro¬ 
gram by contrast, focuses upon regional 
cooperation and coordination with par¬ 
ticular attention directed toward the de¬ 
velopment of common or unified coastal 
zone policies. 

§933.11 Eligible entitle* an.! tirr.**i •**. 
men to. 

(ai The Associate Administrator will 
enter Into contracts or make other ar¬ 
rangements with any qualified person for 
the performance of work pursuant to sub¬ 
section 310(a) of the Act. 

(1) It should be noted that the term 
"person** as defined in section 933.2 in¬ 
cludes other Federal agencies. State nnd 
local governments, os well as a variety of 
other entities 

(3> For purposes of this subsection, 
other arrangements include both cost- 
reimbursable and non-rcimbursable ar¬ 
rangements with other Federal agencies. 
Such arrangements shall include the ire 
of the provisions of the Intergovernmen¬ 
tal Personnel Act of 1970 (Pub. L 91- 
648; Pub. L. 93-638) both for purposes 
of training and to provide technical as¬ 
sistance. Other arrangements may also 
Include grants with State agencies or 
other units of government, or with edu¬ 
cational or non-profit Institutions, or 
contracts with persons as defined in sub¬ 
section 304(13) of the Act. as appropri¬ 
ate and necessary to the accomplishment 
of national research and training needs 
as Identified by the Associate Adminis¬ 
trator pursuant to section 933.21 of these 
regulations. 

§ 933.12 I M-of fund*. 

<a> Research under subsection 310«a* 
shall Include studies, pilot or demonstra¬ 
tion projects, or other analyses compli¬ 
menting or enhancing development and 
administration of the State coastal man¬ 
agement programs, but with broader ap¬ 
plication than research funded pursuant 
to subsection 310(b). The term “broader 
application** is intended to Imply both a 
broader geographic coverage and a 
broader range of problems. 

«1 > Research and studies funded un¬ 
der subsection 310‘ni can be expected 
to: 

<ii Supplement and enhance w f ork 
geared towards management program 
development and administration; 

«ii> Aid In the resolution of coastal 
zone management issues: 

<IU» Have application to a group of 
states, a region, or the entire nation: 
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(iv) Assist in resolving issues in the 
administration of the national coastal 
zone management program; and 

(v) Where appropriate, be transferable 
or usable beyond the study area. 

<2> In contrast to 8tate grants pur¬ 
suant to subsection 310<b>, these efforts 
will not necessarily focus on technical 
and site-specific studies. 

(b> Training under subsection 310(a) 
need not be limited solely to the short¬ 
term. professional skill development an¬ 
ticipated pursuant to subsection 310<b). 

(X) Training may include, but is not 
limited to. the following. 

(1) Curriculum development at the 
high school, college, and graduate school 
levels; 

<ii> Testing of new approaches to edu¬ 
cation and training; 

fill) Internships; and 

<lv> Exploration of the relationship of 
coastal zone management to other re¬ 
lated fields. 

(2) Training funded pursuant to sub¬ 
section 310(a) will be expected to meet 
the needs of or be tarnsferrable to a 
group of States or to the nation. 

<c> Subsection 310(a) funds may not 
be used for the following purposes: 

(1) State management program ac¬ 
tivities. 

(2) Construction. 

(3) Land acquisition. 

Subpart C—Operation of National Re¬ 
search and Technical Assistance Program 

§ 933.20 General. 

Tills section establishes the guidelines 
and procedures under which the Associ¬ 
ate Administrator will operate the na¬ 
tional research and technical assistance 
program established pursuant to subsec¬ 
tion 310(a) of the Act. Each fiscal year, 
the Associate Administrator will develop 
an annual plan which sets out research 
and training priorities. He/she will then 
solicit proposals or make other arrange¬ 
ments. as appropriate, to accomplish the 
tasks described in the annual plan. Be¬ 
cause of the variety of funding arrange¬ 
ments available to the Associate Admin¬ 
istrator pursuant to subsection 310(a). 
the specific application procedures will 
vary depending on the nature of appro¬ 
priate arrangements, and will be in ac¬ 
cordance with prescribed procedures ap¬ 
plicable to the Federal Government or 
pursuant to Department of Commerce 
or NOAA administrative procedures. 

§ 933.21 Annual plan. 

(a) The Associate Administrator will 
develop an annual plan for the national 
research and technical assistance pro¬ 
gram. 

(1) This plan will indicate those ls- 
uses, subjects, and areas which he/she 
believes should be the subject of research, 
study or training in that year and will 
assign relative priorities to the proposed 
studies. 

(2) Where possible, the plan will also 
indicate the means by which the Asso¬ 
ciate Administrator intends to accom¬ 
plish such studdies (i.e.. by request for 
proposals, transfer of funds to other Fed¬ 


eral agencies, grants, etc.) and the tim¬ 
ing of such actions. 

(b) The priorities expressed in this 
plan, together with any other relevant 
information, will be made available to 
all Interested parties at the beginning of 
each fiscal year. 

CO In order to be responsive to State, 
regional, and national coastal zone man¬ 
agement issues and needs, and to avoid 
duplication of research being conducted 
by others, the plan will be developed in 
consultation with coastal States, other 
Federal agencies, and other interested 
parties. 

<d) This plan may be revised through¬ 
out the course of a year to reflect newly 
emergent or unanticipated national re¬ 
search, study or training needs. 

§ 933.22 Funding nrranjreinrHt*. 

(a> To accomplish the national re¬ 
search and technical assistance program, 
the Associate Administrator may utilize 
any appropriate procedures, which may 
Include: 

(1) Competitive procurement. 

(2) Sole source procurement, 

(3) Grants to state agencies or other 
units of government, or educational or 
non-profit institutions. 

(4» Cooperative agreements. 

<5> Cost-reimbursement of other Fed¬ 
eral agencies, and 

(6) Personnel transfers on a reim¬ 
bursable or non-reImbursable basis. 

(b) As a general rule, no more than 
ten percent of the funds available in any 
fiscal year shall be allocated to fund 
projects or proposals that are not re¬ 
sponsive to the annual national research 
and technical assistance plan developed 
pursuant to $ 933.21. 

Subpart D —State Grants for Research and 
Technical Assistance 

§ 933.30 General. 

(a> The State research and technical 
assistance program, pursuant to subsec¬ 
tion 310(b) of the Act, is a program of 
grants to States to support research, 
study and training activities which im¬ 
prove State capability to develop and/or 
administer coastal zone management 
programs. 

(1) Research, study and training 
grant applications should develop from 
needs identified or problems experienced 
during program development and/or ad¬ 
ministration. 

(2) Applications should be justified in 
terms of the usefulness of the anticipated 
results to basic program efforts. 

<b) Because of the highly applied na¬ 
ture of research conducted pursuant to 
subsection 310(b) of the Act, it may be 
difficult to Judge whether an activity is 
most appropriately funded pursuant to 
subsection 310(b) or pursuant to sections 
305 and 306 of the Act. 

(1) Generally speaking, those activi¬ 
ties which are essential to meeting the 
criteria for program approval or which 
are integral to operating an approved 
program should be funded pursuant to 
sections 305 and 306 of the Act. 

(2) Those activities which enhance or 
improve a State’s ability to meet the 


criteria for approval or to operate an ap¬ 
proved program should be funded pursu¬ 
ant to subsection 320(b). 

<3> It is anticipated that research and 
studies funded pursuant to section 310 
(b> will be more technical in nature or 
more geographically specific than those 
activities typically funded pursuant to 
sections 305 and 306 of the Act. 

§ 933.31 Eligible entitle*. 

To be eligible for grants pursuant to 
subsection 310(b), a 8tate must either be 
making adequate progress toward the 
development of a coastal zone manage¬ 
ment program pursuant to section 305 of 
the Act or be operating an approved 
management program pursuant to sec¬ 
tion 306 of the Act. 

§ 933.32 Use of funds* 

(a) For purposes of subsection 310(b), 
research shall include studies, pilot or 
demonstartion projects, or other analyses 
of short term duration which can be ex¬ 
pected to show results within one year's 
time. Such research or studies shall be 
derived from State coastal zone manage¬ 
ment program development and/or ad¬ 
ministration needs and shall utilize exist¬ 
ing materials to the extent possible. 

(!) Such research and studies will 
tend to focus more on technical and site- 
specific issues rather than on institu¬ 
tional and managerial issues. 

(2) Research and studies related to the 
coastal energy impact program, estab¬ 
lished pursuant to section 308 of the Act. 
may be funded pursuant to subsection 
310(b) of the Act if such research and 
studies are clearly related to a State's on¬ 
going management program efforts and 
if such research and studies are not 
otherwise fundable pursuant to section 
308 or sections 305 and 306 of the Act. 

(3) Research and studies related to or 
conducted within an estuarine sanctuary 
established pursuant to section 31S• I * 
of the Act may be funded under subsec¬ 
tion 310(b) if such research and studies 
can be shown to be related to program 
administration, and otherwise meet the 
criteria set forth in these regulations. 

(b) For purposes of subsection 310(b). 
training shall refer to the education or 
other development of such personnel as 
may be needed to efficiently and effec¬ 
tively develop and/or administer State 
coastal zone management programs or to 
administer coastal energy impact funds. 

< 1) In general, such training should be 
of short term duration and should be 
directed toward the development of 
specific job-related skills. 

<2> Such training may be for. but not 
limited to. the following types of exper¬ 
tise at both the State and local levels: 
permit reviewers and Inspectors, law en¬ 
forcement officers, natural resource man¬ 
agers, economists, fiscal officers, plan¬ 
ners. And persons with specialized train¬ 
ing in the natural sciences. 

(c) Grants issued pursuant to sub¬ 
section 310(b) of the Act may not be 
used for the following purposes: 

(1) Basic and/or long-term research 
or education efforts; 

(2) State management program ad¬ 
ministration activities; 
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(3) Construction; 

(4) Land acquisition: or 

(5) Permanent equipment acquisi¬ 
tions, unless susch acquisitions can also 
be used for program development and' 
or administration purposes. 

§ 933.33 Funding priorities 

(a) The Associate Administrator will 
not establish priorities between nor al¬ 
locate funds specifically to research and 
study activities on the one hand or train¬ 
ing activities on the other. 

(b> Highest funding priority will be 
given to those research and/or training 
activities which directly support program 
development and'or administration. 

(c) Those States which are experienc¬ 
ing difficulty in achieving program ap¬ 
proval or in implementing management 
programs will be given priority over 
States which do not appear to be ex¬ 
periencing such difficulty. 

(d) Lower funding priority will be 
given to the following: 

(1) Activities which have a continuing 
funding dimension and a long time frame 
for completion; and 

(2) Institutional and/or management 
studies more appropriately funded pur¬ 
suant to sections 305 and 306 of the Act: 

Subpart E—Application for State Research 
and Technical Assistance Grants 

$ 933.50 OiutaI. 

(a> The purpose of this section Is to 
define the procedures by which grantees 
apply for and administer grants under 
the Act and to provide guidelines re¬ 
garding the content of applications for 
State research and technical assistance 
grants pursuant to subsection 310<b) of 
the Act. These procedures shall be used 
and interpreted in conjunction with the 
Grants Management Manual for Grants 
under the Coastal Zone Management Act, 
hereinafter referred to as the "Manual." 
The Manual incorporates a wide range 
of Federal requirements. Including those 
established by the Office of Management 
and Budget, the General Services Ad¬ 
ministration. the Department of the 
Treasury, the General Accounting Office, 
and the Department of Commerce. 

<b> Applications for grants under sub¬ 
section 310(b) of the Act will be ac¬ 
cepted by the Associate Administrator 
at any time during the fiscal year pro¬ 
vided that they contain the information 
required pursuant to f 933.52. 

<c> States are encouraged to submit 
applications for grants under subsection 
310« b) at the same time that they submit 
applications for grants under sections 
305 or 306 in order to enable the As¬ 
sociate Administrator to review more 
comprehensively State management pro¬ 
gram efforts and to expedite processing 
at both the State and Federal levels. 

<d> States may submit more than one 
subsection 310(b) application per year 
if research or technical assistance needs 
arise that were not anticipated at the 
time of first application for subsection 
310(b) funds. 

(e) An application need not contain 
both research and training elements. 

<f) Grants shall not exceed eighty per 


centum of the total cost of the proposed 
research and/or training. Federal funds 
received from other sources cannot 
be used to match subsection 310<b> 
grants. Match provided by the applicant 
may consist of cash or in-kind services 
as provided in the Manual. 

(g) Costs claimed as charges to the 
grant project must be beneficial and 
necessary to the objectives of the grant 
project. As used herein the terms "costs" 
and "grant project" pertain to both the 
Federal grant and the matching share. 
The allowability of costs will be de¬ 
termined in accordance with the provi¬ 
sions of FMC 74-4: Cost Principles Ap¬ 
plicable to Grants and Contracts with 
State and Local Governments. 

<h) Grants shall be made for a maxi¬ 
mum of one year’s duration. 

§ 933.51 Applicant re*pon*ibil»t%. 

(a) The application shall designate 
the entity to receive and administer 
grants pursuant to subsection 310(b). 
The applicant for such grants must be 
that entity designated by the Governor 
pursuant to 15 CFR 920.52 where a State 
is developing a coastal management pro¬ 
gram or that entity designated by the 
Governor pursuant to 15 CFR 923.62 
where a coastal State is administering an 
approved management program. This 
entity may. in turn, pass through funds 
to, or subcontract with, other entitles. 

(b) The grantee will be administra¬ 
tively and fiscally responsible for all as¬ 
pects of the grant, including any sub¬ 
contracts made by the grantee. 

{ 933.52 Application procedure. 

(a> All applications are subject to the 
provisions of OMB Circular A-95 (re¬ 
vised*. 

(b) The Form SF-424, Application for 
Federal Assistance (Non-Construction 
Programs •, constitutes the formal appli¬ 
cation and must be submitted sixty days 
prior to the desired grant beginning date. 
The application must be accompanied by 
evidence of compliance with require¬ 
ments of OMB Circular A-95. including 
the resolution of any problems raised 
about the proposed project. The Associ¬ 
ate Administrator will not accept appli¬ 
cations that are substantially deficient 
in adherence to A-95 requirements. 

(c> In Part IV. Program Narrative, of 
the Form SF-424. the applicant shall re¬ 
spond to the following requirements: 

(1 > A description of the work program 
to be undertaken during the grant pe¬ 
riod. This work program shall Include: 

(i) A precise description of each major 
research or study task to be undertaken. 
Including an explanation of the need for 
this task, how* it will be accomplished, 
what existing material it builds on. what 
results are expected, and how these re¬ 
sults will be used in the management 
program. 

<ii> A precise description of each ma¬ 
jor training task to be undertaken, in¬ 
cluding an explanation of the need for 
this training, how it will be accomp¬ 
lished, what existing efforts it builds on. 
who will benefit from it. and how these 
benefits will relate to the management 
program. 


(ill) For each task, identify any 
"Other Entities," as defined In the 
"Manual." that will be allocated respon¬ 
sibility for carrying out all or portions 
of the tAsk. and indicate the estimated 
cost of any subcontract for each alloca¬ 
tion. Identify. If any. that portion of 
the task that will be carried out under 
contract with consultants and indicate 
the estimated cost of such contract(8). 
Where all or part of the work is to be 
subcontracted, the extent and nature of 
grantee supervision should be indicated. 

(iv) For each task indicate the esti¬ 
mated total cost. Also indicate the esti¬ 
mated total months of effort, if any, 
allocated to the task from the applicant's 
staff. 

(2) The sum of all tasks in subpara¬ 
graph (1) above should equal the total 
estimated grant project cost. 

<3> Using two categories. Professional 
and Clerical, indicate the total number 
of personnel in each category on the ap¬ 
plicant's staff that will be assigned to 
the grant project. Also indicate the num¬ 
ber assigned full-time and the number 
assigned less than full-time in the two 
categories. Additionally, indicate the 
number of new positions created in the 
two categories as a result of the grant 
project. Indicate total personnel costs. 

§ 933.53 Approval of application*. 

(a) An application for a state re¬ 
search. study and/or training grant 
which complies with the policies and re¬ 
quirements of the Act and the guidance 
contained in this subpart shall be ap¬ 
proved by the Associate Administrator, 
assuming available funding. 

(b) Should an application be found 
deficient, the Associate Administrator 
will notify the applicant in writing as to 
the manner in which the application 
fails to conform to the requirements of 
the Act or this subpart. Conferences 
may be held on these matters. Correc¬ 
tions to the application will provide the 
basis for resubmittal of the application 
for further consideration and review. 

<c> The Associate Administrator may. 
upon finding extenuating circumstances 
relating to application for State re¬ 
search, study and/or training grants, 
waive appropriate administrative re¬ 
quirements contained herein. 

8 933.51 Amendment*. 

(a) Amendments to an approved ap¬ 
plication must be submitted to the As¬ 
sociate Administrator prior to initiation 
of the contemplated change Requests 
for substantial changes should be dis¬ 
cussed with the Associate Administrator 
well in advance. While all amendments 
must be approved in writing by the 
NOAA Grants Officer, approval may be 
presumed for minor amendments if the 
grantee has not been notified of objec¬ 
tions within thirty (30) working days of 
the date of postmark of the request. 

g 933.55 Co pic* of product*. 

(ft) In order to insure the ability of 
the Associate Administrator to make the 
results of research conducted pursuant 
to this subsection available to any in¬ 
terested person, grantees shall supply the 


FEDERAL REGISTER, VOL 42, NO. 14—FRIDAY, JANUARY 21, 1977 














4050 


PROPOSED RULES 


/ 


Associate Administrator with flve (5) 
copies of any products, reports, studies, 
etc. financed in whole or in part by sub¬ 
section 310(b) monies. Such products 
shall be received by the Associate Ad¬ 
ministrator no later than three months 
after the expiration date of the grant. 

(b> Comment. Statutory Citation, 
subsection 310(c)(2): 

Tho Secretary shill make the results of 
research conducted pursuant to this section 
available to any interested person. 

(1) At least one of the copies received 
by the Associate Administrator shall be 
transmitted to the National Technical 
Information Service for purposes of as¬ 
suring general availability to interested 
parties. 

(FR Doc.77-1017 Filed 1-10-77:8:46 am) 
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NOTICES 


DEPARTMENT OF JUSTICE 

Office of the Deputy Attorney General 

QUESTIONS AND ANSWERS ON THE 
FEDERAL EXECUTIVE AGENCY GUIDE¬ 
LINES ON EMPLOYEE SELECTION 
PROCEDURES 

Introduction 

Not*: ThU document Is Issued Jointly by 
the Department of Justice, the Department 
of Labor, and the Civil Service Commission 
It was originally published In the ProraxL 
Rkgsstxi of Wednesday. January 1®, 1977. and 
Is reprinted here for the convenience of users 
who may be following the Issuances of the 
Department of Labor and the Civil Service 
Commission on the assigned day of the week 
publication schedule (see 41 FR 33914. 
Aug. 6. 1976), 

The problems addressed by the Fed¬ 
eral Executive Agency Guidelines on Em¬ 
ployee Selection Procedures (41 FR 51734 
et seq . Nov. 23. 1976) are numerous and 
important, and some of them are com¬ 
plex. TTie history of the development of 
those guidelines is set forth in the in* 
troduction to them (41 FR 51734-35*. 
The experience of the Department of La¬ 
bor in administering its earl ier Testing 
and Selection Order (41 CFR Part 60-3) 
has been that a series of answers to 
commonly asked questions is helpful in 
providing guidance not only to employ¬ 
ers and other users, but also to psychol¬ 
ogists and others who are called upon to 
conduct validity studies, and to compli¬ 
ance officers and other Federal personnel 
who have enforcement responsibilities. 

The three Federal agencies issuing the 
guidelines— the Departments of Justice 
and Labor and the Civil Service Com¬ 
mission— seeking to benefit from the ex¬ 
perience of the Department of Labor, 
and recognizing that the goal of a uni¬ 
form position on these issues can best 
be achieved through a common inter¬ 
pretation of the same guidelines, have 
decided to issue the following Questions 
and Answers. The material included Is 
intended to interpret and clarify the 
provisions of the guidelines. The ques¬ 
tions selected are commonly asked ques¬ 
tions in the field and those suggested by 
the guidelines themselves and by the ex¬ 
tensive comments received on the vari¬ 
ous sets of proposed guidelines prior to 
their adoption. Terms are used in the 
questions and answers as they are de¬ 
fined in the guidelines. 

The three agencies recognize that ad¬ 
ditional questions may be appropriate 
for similar treatment at a later date, and 
contemplate working together to provide 
additional guidance in Interpreting the 
guidelines. Users and other interested 
persons are Invited to submit additional 
commonly recurring questions they be¬ 
lieve warrant answers, and any com¬ 
ments on the questions and answers set 


forth below to the appropriate issuing 
agency. 

Harold R. Tyler, Jr., 
Deputy Attorney General. 

Lawrence Z. Lorbeb. 

Deputy Assistant Secretory, Di¬ 
rector, Office o/ Federal Con¬ 
tract Compliance Programs. 

James C. Spry, 

Executive Assistant to the 
Commissioners, United States 
Civil Service Commission. 

January 17, 1977. 

1. Q. What is the purpose of the 
Guidelines? 

A. The Guidelines are designed to aid 
in the achievement of our Nation’s goal 
of equal employment opportunity with¬ 
out discrimination on the grounds of 
race, color, sex, religion or national ori¬ 
gin. by providing a set of principles gov¬ 
erning use of employment selection 
procedures that is consistent with appli¬ 
cable legal and psychological standards, 
is workable, and which the adopting 
agencies will apply in the discharge of 
their respective responsibilities. The 
Guidelines deal only with this one aspect 
of the overall equal employment oppor¬ 
tunity question and do not purport to 
provide guidance for anything other than 
use of selection procedures. 

2. Q. What is the basic principle of the 
guidelines? 

A. Selection procedures which have 
an adverse impact on members of a 
racial, sex or ethnic gTOup and thus op¬ 
erate to exclude them disproportionately 
are unlawfully discriminatory unless the 
user validates the procedure in accord 
with the Guidelines, or the user other¬ 
wise justifies them in accord with Fed¬ 
eral law. See f 3.‘ The basis for this prin¬ 
ciple was adopted by the Supreme Court 
unanimously in Griggs v. Duke Power 
Co., 401 US. 424, and was ratified and 
endorsed by the Congress when it passed 
the Equal Employment Opportunity Act 
of 1972. 

3. Q. What is adverse impact, and how 
is it measured ? 

A. Adverse impact is a substantially 
different rate of selection in hiring, 
promotion or other employment decision) 
which works to the disadvantage of 
members of a racial, sex or ethnic group. 
5 4b. Rate of selection for each group is 
determined by dividing the number of 
applicants selected from that group by 
the total number of applicants from that 
group and by comparing the results with 


1 Section references throughout these ques¬ 
tions and answers are to the Sections of the 
Pedcrat Executive Agency Guidelines on Em¬ 
ployee Selection Procedures (herein referred 
to as “Guidelines”) that were published by 
the Department of Labor. Department of Jus¬ 
tice and the U.8. CtvU Service Commission on 
November 23. 1976. at 41 FR 61734 et aeq. 
In the Department of Labor Issuance, the 
section references are preceded by an addi¬ 
tional reference to “| 60-3’* (thus, the refer¬ 
ence here to I 3 refers to I 60-3 3 in the Labor 
Department's Issuance). 


the result derived in the same way for 
the group with the highest selection rate. 
For example, a user may have had over 
a six month period 120 applicants, 80 
white, and 40 black; of whom 60 were 
hired. 48 whites, and 12 blacks. The selec¬ 
tion rate for white applicants was thus 
48/80=60%; while that for black appli¬ 
cants was 12/40=30%. In this example, 
the selection process adversely affected 
the employment opportunities of blacks 
because their selection rate (30%) was 
only one half that of whites (60% >. 

4. Q What Ls a substantially different 
rate of selection? 

A. The Guidelines adopt a 4/5 (80%) 
Rule of thumb for guidance and opera¬ 
tional use. See i 4b. If the selection rate 
for a group is within 4/5 or 80% of the 
rate for the group with the highest rate, 
the enforcement agency will generally 
not consider adverse impact to exist. In 
the prior example, the selection rate for 
blacks was 30%. while that for whites 
was 60%; so that the black selection rate 
was 1/2 or 50% of the highest group and 
there was adverse Impact. If, on the 
other hand, there were 120 applicants, of 
which 80 were white and 40 black, and the 
user had selected 42 whites and 18 blacks, 
the selection rate for blacks would be 
18/40 or 45%. while that for whites 
would be 42/80 or 52.5%. Because the 
selection rate for blacks as compared to 
that for whites is 45/52.6 or 85 4% (Le., 
more than 80% (or 4/5)). the difference 
in impact would not be regarded as sub¬ 
stantia] in the absence of additional in¬ 
formation. 

5 Q. Does the 4/5 rule of thumb mean 
that the Guidelines will tolerate up to 
20% discrimination? 

A. No. The 4/5 rule of thumb speaks 
only to the question of adverse Impact, 
and is not intended to resolve the ulti¬ 
mate question of unlawful discrimina¬ 
tion. Regardless of the amount of differ¬ 
ence in selection rates, unlawful dis¬ 
crimination may be present, and may 
be demonstrated through appropriate 
evidence. The 4/5 rule merely establishes 
a numerical basis for drawing initial in¬ 
ference and for requiring additional 
information. 

With respect to adverse impact, the 
Guidelines expressly state (Mb) that 
differences in selection rates of less than 
20% may still amount to adverse im¬ 
pact where the differences are signifi¬ 
cant In both statistical and practical 
terms. In the absence of differences 
which are large enough to meet the 
4/5ths rule of thumb or a test of statis¬ 
tical significance, there Is no reason to 
assume that the differences are reliable, 
or that they are based upon anything 
other than chance. 

Two examples will be illustrative. If, 
for the sake of illustration we assume 
that nationwide statistics show that use 
of an arrest record would disqualify 
10% of all Sponish- 5 urnamed persons 
but only 4% of all Anglo persons, the 
•' selection rate” for that selection pro¬ 
cedure Is 90% for Spanish-surnamed 
Americans and 96% for Anglos. There- 
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fore, the 4/5 rule of thumb would not 
Indicate the presence of adverse impact 
(90% is approximately 94% of 96%). 
But in this example, the sample is large 
■enough to be statistically significant* 
and the difference < Spanish-sur named 
Americans are 2V 2 times as likely to be 
disqualified as Anglos) is large enough 
to be practically significant. Thus, the 
enforcement agencies would consider use 
of arrest record alone as having an ad¬ 
verse Impact. See Gregory v. Litton In¬ 
dustries, 472 F.2d 631 (9th Cir.. 1972). 

Similarly, a difference of more than 
20% in rates may not provide a basis 
for finding adverse Impact if the num¬ 
bers are very small. For example, if the 
employer selected three men and one 
woman from an applicant pool of 20 
men and 10 women, the 4/5 rule would 
indicate adverse impact (selection rate 
for women is 10%; for men 15%; 10/15 
or 66^j% is less than 60% >, yet the num¬ 
bers are so small that a difference in 
one person hired would show an adverse 
impact the other way. In these circum¬ 
stances. the enforcement agency would 
not require validity evidence in the ab¬ 
sence of additional information. 

6. Q. Is adverse impact determined on 
the basis of the overall selection process 
or for the components in that process? 

A. Adverse impact is determined first 
for the overall selection process for each 
Job category. If there is no adverse im¬ 
pact from the selection process, there 
is no obligation under the Guidelines to 
validate the selection procedures used 
for that Job. If the overall selection 
process has an adverse impact, the ad¬ 
verse impact of the individual selection 
procedures should be analysed. For any 
selection procedure in the process hav¬ 
ing an adverse impact which the user 
continues to use. the user is expected to 
have evidence of validity satisfying the 
guidelines. 5 4b and t 5c. 

7. Q. If adverse impact Is determined 
initially on the basis of the overall se¬ 
lection process, does this allow discrim¬ 
ination in one selection procedure to be 
balanced by another discriminatory 
procedure? 

A. No. As shown above (see answer 
to Question 5>. discrimination and ad¬ 
verse impact have different meanings; 
and these Guidelines do not permit any 
kind of discrimination. There are. more¬ 
over, many methods of determining pro¬ 
ficiency. In some cases, proficiency may 
be best demonstrated by a written ex¬ 
amination, while for others a review of 
experience or an interview, or a combi¬ 
nation of all three may be best. Many 
employers and other users are utilizing 
alternative or combinations of ap¬ 
proaches. Where the overall selection 
process of a user results in equal em¬ 
ployment opportunities for members of 
racial, sex or ethnic groups for a Job. 
the Guidelines reflect the position that 
it would be inappropriate for the fed¬ 
eral enforcement agencies to expend 
their limited enforcement resources ex¬ 
amining the validity of each procedure 
utilized In the process. 

8. Q. Is the user obliged to keep rec¬ 
ords which show whether its selection 


procedures have an adverse impact on 
race, sex or ethnic groups? 

A. Yes. Under the Guidelines the user 
is obliged to maintain evidence indicat¬ 
ing the impact (if any) which their se¬ 
lection procedures have on identifiable 
racial, sex or ethnic groups. I 4 a and b. 
If the selection procedure does have 
an adverse impact on one or more such 
groups, the user is expected to main¬ 
tain documentation evidence showing 
the validity of the procedure. § 13a. 

9. Q. What is the relationship between 
affirmative action and the requirements 
of the Guidelines? 

A. The two subjects are different, al¬ 
though related. The Guidelines state 
that compliance with these Guidelines 
does not relieve users of any affirmative 
action obligations they may have. ft 11. 
The Guidelines, however, encourage the 
development and effective implementa¬ 
tion of affirmative action plans or pro¬ 
grams in two ways. First, the Guidelines 
state (f 4c) that in determining whether 
to institute action against a user on the 
basis of a selection procedure which has 
adverse impact and which has not been 
validated, the enforcement agency will 
take into account the general equal em¬ 
ployment opportunity* posture of the 
user with respect to the Job classifica¬ 
tions for which the procedure is used 
and the progress which has been made 
in carrying out any affirmative action 
program. If the user has demonstrated 
over a substantial period of time that 
it is in fact providing equal employ¬ 
ment opportunity in the Job or job 
groups in question, the enforcement 
agency will generally exercise its dis¬ 
cretion by not initiating enforcement 
proceedings. Secondly*, the Guidelines 
encourage affirmative action programs 
by stating (f 11) that nothing In them is 
Intended to preclude the use of selec¬ 
tion procedures, consistent with Federal 
law. which assist in the achievement 
of affirmative action objectives. 

10. Q. Does the language of § 4c and 
$ 11 concerning non-discrimination in 
the making of employment decisions 
prevent the adoption of effective affirm¬ 
ative action programs? 

A. No. The Equal Employment Oppor¬ 
tunity Coordinating Council has adopt¬ 
ed a policy statement on affirmative ac¬ 
tion programs (41 Fed. Reg., Sept. 13. 
1976). A copy of that statement is at¬ 
tached hereto and incorporated herein. 
The language of $ 4c and $ 11 is based 
upon and merely intended as a reminder 
of the non-discrimination provisions 
contained in Title vn and Executive 
Order 11246. The policy statement on 
affirmative action contains a similar pro¬ 
hibition for the same reason. Hie kind 
of color conscious affirmative action 
steps outlined in the Coordinating 
Council's policy statement do not. in 
the Judgment of the enforcement agen¬ 
cies. violate the language of 5 4c or 5 11 
of the Guidelines. This view is consist¬ 
ent with the well established principle 
that affirmative action programs of this 
kind do not violate the comparable anti- 
preference provisions of Title VII or 
Executive Order 11246. 


11. Q. If It is not feasible or appropri¬ 
ate to validate a selection procedure, 
what obligations does the user of such 
a procedure have? 

A. The Guidelines recognize that it is 
not always feasible or appropriate to 
utilize the validation techniques of the 
psychological profession as contemplat¬ 
ed by the Guidelines. If the procedure 
cannot be validated because it is in¬ 
formal. unstandardized or unscored, the 
user should Insofar as possible eliminate 
adverse Impact, or if feasible modify the 
procedure to one which is formal, scored 
or quantified, and then validate the pro¬ 
cedure in accord with these Guidelines. 
If it is not feasible to validate a stand¬ 
ardized selection procedure, the user 
should either adopt an alternative pro¬ 
cedure to eliminate adverse impact or 
modify the procedure to eliminate the 
adverse impact. The continued use of 
either a standardized or unstandardized 
procedure may also be permitted if the 
user can otherwise justify such use in 
accord with the federal law. See f 3b. 

12. Q. How can users Justify continued 
use in accord with federal laws of a pro¬ 
cedure which has an adverse Impact and 
which it is not feasible or appropriate to 
validate? 

A. That subject is one to which the 
Guidelines are not addressed. In Griggs 
v. Duke: Potoer Co., 401 UB. 424, the 
Supreme Court indicated that the burden 
on the user was a heavy one, but that the 
selection procedure could be used if there 
was a “business necessity” for its con¬ 
tinued use. The federal agencies will con¬ 
sider evidence which shows “business 
necessity” to Justify continued use of a 
selection procedure. E\ dence of any 
other justification would have to be con¬ 
sidered on a case by case basis. 

13. Q. Do the Guidelines apply to the 
selection procedures utilized by state and 
local government licensing and certifies- * 
tlon boards and agencies? 

A. The Guidelines neither broaden nor 
narrow the coverage of the underlying 
federal law. The Guidelines state how¬ 
ever that licensing and certification are 
employment decisions to the extent that 
they may be covered by federal law. The 
courts are divided on that question. The 
Deportment of Justice has taken the 
position that at least some kinds of 
licensing and certification which deny 
persons access to employment oppor¬ 
tunity may be enjoined in an action 
brought pursuant to Section 707 of the 
Civil Rights Act of 1964, as amended. 
See. United States v. North Carolina, 400 
F. Supp. 343 (EX). N.C. 1975) (three Judge 
court) (certification of teachers). 

14. Q. Where can a user obtain a 
"certification of validity"? 

A. The federal enforcement agencies 
do not recognize any certification of 
validity or validation. Sec I 7a. If a user’s 
selection procedures have an adverse im¬ 
pact. the user is expected to produce evi¬ 
dence of the validity of the procedure, 
not a certificate that they have been 
validated. Thus, the assertion by anyone, 
including a State employment service 
representative, that a test battery or 
other selection procedure has been vali- 
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dated is not sufficient to satisfy the 
Guidelines. 

15. Q. What Is the relationship be¬ 
tween the Guidelines and other state¬ 
ments of psychological principles, such as 
the Standards for Education and 
Psychological tests published by the 
American Psychological Association 
(Wash., D.C., 1974) (hereinafter “APA 
Standards") ? 

A. The Guidelines are designed to be 
consistent with the generally accepted 
standards of the psychological profes¬ 
sion. However, to the extent that there 
may be differences between particular 
provisions of the Guidelines and expres¬ 
sions of principles found elsewhere, the 
Guidelines will be given precedence by 
the enforcement agencies. With respect 
to any matters not addressed by the 
Guidelines, users are. of course, free to 
follow the standards of the profession so 
long as doing so is consistent with appli¬ 
cable equal employment opportunity re¬ 
quirements. 

16. Q. When should a validity study be 
carried out? 

A. The Guidelines call for a validation 
study whenever a selection procedure has 
adverse impact on any racial, sex or 
ethnic group. If a selection procedure has 
adverse Impact, its use in making em¬ 
ployment decisions without adequate 
evidence of validity would be inconsistent 
with the Guidelines. Waiting until a 
selection procedure is challenged in¬ 
creases the risk that the user will be 
found to be discriminating and be liable 
for back pay awards, plaintiffs' attorneys 
fees, loss of Federal contracts or grants 
and the like. Validation studies begun on 
the eve of litigation have seldom been 
found to be adequate. Users of selection 
procedures should consider the potential 
benefit to their employment systems and 
the savings in resources which can result 
from having a validation study completed 
or well under way before the procedures 
arc administered for use in employment 
decisions. Public merit systems typically 
have a special obligation to validate 
selection procedures regardless of any 
expectation that adverse impact may re¬ 
sult. 

17. Q. Are there any special require¬ 
ments as to who is allowed to perform a 
validity study? 

A. No. a validity study Is Judged on 
its own merits, and may be performed 
by a member of the user's staff, a consult¬ 
ant. or any person knowledgeable of the 
principles of validity research. However, 
it is the user's responsibility to see that 
the study meets these Guidelines which 
are based upon professionally accepted 
standards. 

18. Q. Can a selection procedure be a 
valid predictor of performance on a Job 
in a certain location and be invalid for 
predicting success on a different job or 
the same job in a different location? 

A. Yes. Differences in Job duties, loca¬ 
tions or study samples can affect validity, 
so that a selection procedure found to 
have validity in one situation may not 
have validity in different circumstances. 
Conversely, a selection procedure not 
found to have validity in one situation 


may have validity in different circum¬ 
stances. 

19. Q. Does the way a selection pro¬ 
cedure is used affect its validity? 

A. Yea. Selection procedures which 
have been properly validated can be used 
In improper ways. For this reason selec¬ 
tion procedures must be administered 
and scored in a standardized manner 
during the research and must continue 
to be administered and scored in the 
same way while being used operationally. 
$5d. A selection procedure which has 
been validated as predicting success on 
one Job might be invalid for predicting 
success on another job. 

Even if the selection procedure is 
properly administered and scored and 
the same job is involved, it may be used 
improperly. For instance, it would be 
improper to use a selection procedure to 
rank applicants if the validity study only 
supported the use of minimum accept¬ 
ance levels ("pass/fail'*). The validity 
study should reflect the way the selection 
procedure will be used in practice 

20. Q. Is the user of a selection pro¬ 
cedure required to develop the procedure 
from scratch? 

A. No, a selection procedure developed 
elsewhere may be used. However, the 
user has the obligation to show that its 
use for the Job in question is consistent 
with the Guidelines. 

21. Q. Is evidence that a selection pro¬ 
cedure which has been validated in one 
context has validity in another context 
(validity generalization) alone sufficient 
justification for its use elsewhere (trans¬ 
portability)? 

A. No. The conditions governing 
transportability are stated in ( 6 of the 
Guidelines. While some degree of valid¬ 
ity generalization is necessary for 
transi>ortabllity. It is not sufficient. 

Validity generalization refers to the 
degree to which the results of a criterion- 
related validity study conducted on a 
selection procedure in one situation lead 
to inferences concerning the degree of 
validity of that selection procedure or 
similar selection procedures in other 
situations Transportability refers to the 
permissible use of a selection procedure 
In more than one context. Validity gen¬ 
eralization is a statistical concept con¬ 
cerning validity evidence, while trans¬ 
portability is a Judgment concerning use 
of selection procedure. 

22. Q Under what circumstances can 
a criterion-related validity study done 
elsewhere be used as sufficient validity 
evidence to meet the Guidelines (on 
other than an interim basis) ? 

A. A validity study done elsewhere may 
be used as sufficient evidence if four 
conditions are met (see § 6b); 

1. The weight of the evidence from one 
or more studies must show that the pro¬ 
cedure was valid in its use elsewhere. 

2. The Job(s) for which the selection 
procedure will be used must closely 
match the Job(s) In the original study as 
shown by a comparison of results tin 
terms of Job duties) of the job analyses 
in both contexts. 

3. A fairness study must be contained 
in the original evidence for those groups 
constituting a significant factor in the 


user's labor market (see Answer to Ques¬ 
tions 31-34 below). 

4. There are no variables In the other 
study or studies which are likely to affect 
validity or fairness significantly (see 
Answer to Question 23 below). 

23. Q. Under what circumstances can 
a selection procedure supported either 
by criterion-related validity evidence ob¬ 
tained elsewhere or by a partially com¬ 
pleted validity study be used on an in¬ 
terim basis? 

A. Interim use of criterion-related 
validity evidence is permitted in three 
situations: 

1. If it is technically feasible for a 
user to conduct an internal validity study 
and there are significant differences be¬ 
tween the research sample in a study 
done elsewhere and the user's job appli¬ 
cants in terms of such variables as age. 
education. Job experience, etc., the selec¬ 
tion procedure may only be used on an 
interim basis pending an Internal valid¬ 
ity study. 

2. If validity evidence obtained else¬ 
where does not contain an investigation 
of fairness the selection procedure may 
only be used on on interim basis until 
evidence of fairness or unfairness is 
shown either from other sources or the 
user's own study. 

3. If a user has substantial validity 
evidence either from other sources or 
from studies being conducted by or for 
the user, but which are not in complete 
compliance with the Guidelines, the 
selection procedure may be used only on 
an interim basis pending completion of 
validity studies. 

24. Q. What are the potential conse¬ 
quences to a user when a selection pro¬ 
cedure is used on an interim basis? 

A. The fact that the Guidelines permit 
interim use of a selection procedure does 
not immunize the user from liability for 
back pay, attorney fees and the like, 
should use of the selection procedures 
later be found to be in violation of the 
Guidelines (e g., because of a showing of 
unfairness), and for this reason users 
should take steps to come into full and 
complete compliance with the guidelines 
as soon as possible. It is also appropriate 
for users to consider ways of minimizing 
adverse impact during the period of in¬ 
terim use. 

25. Q. Under what circumstances may 
a validity study conducted cooperatively 
among users or in different units of a 
multi-unit organization be used in lo¬ 
cations not included In the validity 
study? 

A A selection procedure supported by 
validity evidence obtained from a co¬ 
operative or multi-unit 6tudy may be 
used In new situations where the condi¬ 
tions described In the answer to Question 
22 are met. and where there are no signi¬ 
ficant diflerences between the applicant 
populations and the research subjects in 
such characteristics as age, education, 
job experience, or the like. 

26. Q How docs a user choose which 
validation strategy to use? 

A. A user should select the valida¬ 
tion strategy which Is most appropriate 
for the type of selection procedure, the 
Job, and the employment situation. Con- 
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tent validity by Itself is inappropriate 
where the selection procedures are meas¬ 
ures of aptitude or personality traits, 
and for Jobs in which the employee is 
expected to gain the measured skills or 
knowledges while on the job. In such 
circumstances criterion-related or con¬ 
struct validation strategies should be 
used. On the other hand where the se¬ 
lection procedures are work samples or 
measures of fully developed skills or 
knowledges, content validity is appro¬ 
priate although criterion-related valida¬ 
tion techniques could be used where 
technically feasible. Where a sample of 
sufficient size cannot be obtained, where 
appropriate measures of employee pro¬ 
ficiency to be used as criteria cannot be 
developed, or where there is a severe 
range restriction in scores on selection 
procedures, and this range restriction 
cannot be reduced or appropriately cor¬ 
rected. criterion-related validity may be 
technically infeasible. 

27. Q. Why don't the Guidelines con¬ 
tain a preference for criterion related 
validity over content or construct va¬ 
lidity? 

A. Generally accepted principles of 
the psychological profession do not rec¬ 
ognize any such preference, but contem¬ 
plate the use of criterion related, con¬ 
tent, or construct validity strategies as 
appropriate. APA Standards. E. pp. 

25-26; Washington v. Davis __U.8. 

.44 U.S.L.W. 4789. fn. 13. Moreover, 

the Guidelines normally require criterion 
related evidence as a component part 
of any construct validity study 4 12d. 
With respect to content validity, where 
the content of the selection procedure 
closely matches the behaviors or activi¬ 
ties required for job performance, as in a 
typing test for typists or a truck driving 
test for truck drivers, a content validity 
approach Is the most appropriate way 
of shou'ing validity. Because the Guide¬ 
lines make it clear that content validity 
by itself is not appropirate for aptitude, 
intelligence, personality or interest tests 
<f 12cG)), and that evidence of content 
validity depends upon the closeness of 
the resemblance between work behavior 
and the selection procedure, there is no 
need or justification for a general pref¬ 
erence for criterion related validity over 
content validity. All three strategies are 
empirically based. Construct validity re¬ 
quires empirical research evidence, 
which Is normally criterion-related, link¬ 
ing the selection procedure to the Job. 
while content validity requires a fac¬ 
tually based linkage of the selection pro¬ 
cedure to the activities of the Job. 

28. Q. Is the use of a content validity 
strategy appropirate for measuring in 
the selection process skills or knowledges 
which are taught in a training academy 
after initial employment? 

A. No. The Guidelines state f| 12c<l)) 
that content validity is not appropriate 
where the slectlon procedure involves 
knowledges, skills, or abilities which the 
employee will be expected to learn "on 
the Job." The phrase "on the job" is in¬ 
tended to apply to training which occurs 
after hiring, promotion or the like. 

29. Q Is a full Job analysis necessary 
for all validity studies? 


A. It is required for all content and 
construct studies, but not for all criteria 
in a criterion related study. See $ 12a, 
and } 12b<3>. Proper measures of the re¬ 
sults or outcomes of job behaviors such 
as production rate or error rate may be 
used without a full job analysis where a 
review of information about the Job 
shows that these criteria are Important 
to the employment situation of the user. 
Similarly, measures such as absenteeism, 
tardiness or turnover may be used if 
these behaviors arc shown by a review 
of information about the job to be im¬ 
portant in the specifics situation. A 
standardized rating of overall job per¬ 
formance may be used if the user can 
demonstrate Its appropriateness for the 
specific Job and employment situation 
through a study of the Job. Measures of 
overall Job performance should be care¬ 
fully developed and standardized, and 
their use should be carefully controlled. 
See. Albemarle Paper Co . v. Moody . 422 
US 405 (1975). 

30. Q. Under what circumstances may 
success in training be used as a criterion 
In criterion-related validity studies? 

A. Success in training is an appropri¬ 
ate criterion when: (1) The Job analysis 
shows that success in training is neces¬ 
sary for successful Job performance or 
related to Increasing proficiency on the 
Job; and (2) training success is properly 
measured. 5 12b(3). Where the measure 
of success in training is a paper and pen¬ 
cil test, the measure should be carefully 
developed to ensure that factors which 
are not Job related do not unfairly inflate 
or depress the measures of training suc¬ 
cess and to ensure that the measures are 
in fact job related. 4 12b<3>. 

31. Q. What does "unfairness of a se¬ 
lection procedure" mean? 

A. When a specific score on a selection 
procedure has a different meaning in 
terms of expected Job performance for 
members of one racial, sex or ethnic 
group than the same score docs for mem¬ 
bers of another group, the use of that 
selection procedure may be unfair for 
members of one of the group®. See 4 14 
<k). For example, if members of one 
group have an average score of 40 on 
the selection procedure, but perform on 
the Job as w’ell as another group which 
has an average score of 50. then the 
selection procedure is unfair to the 
members of the lower scoring group. 

• The concept of test fairness has some¬ 
times been referred to as differential 
validity or differential prediction). 

32. Q. When should the user investi¬ 
gate the question of fairness? 

A. Fairness should be investigated 
generally at the same time that a 
criterion-related validity study Is con¬ 
ducted. or as soon thereof ter as feasible. 

33. Q. Why do the Guidelines require 
that users look for evidence of unfair¬ 
ness? 

A. The consequences of using unfair 
selection procedures are severe in terms 
of discriminating against applicants on 
the basis of race, sex or ethnic group 
membership, or In terms of perpetuating 
the effects of past discrimination. Ac¬ 
cordingly. these studies should be per¬ 


formed routinely where technically 
feasible and appropriate, even if the 
probability of finding unfairness is small. 
See Albemarle Paper Co. v. Moody . 422 
U.S. 405. 435. Moreover, the APA Stand¬ 
ards published in 1974 call for the in¬ 
vestigation of test fairness In criterion 
related studies wherever feasible (pp. 
43-44). 

34. Q. What should be done if a selec¬ 
tion procedure is unfair for one or more 
groups in the relevant labor market? 

A The user has three options. See. 
4 12b(7)(lv>. First, the selection instru¬ 
ment may be replaced by another vali¬ 
dated instrument which is fair to all 
groups. Second, the selection instrument 
may be revised to eliminate the sources 
of unfairness. For example, certain items 
may be found to be the only ones which 
cause the unfairness to a particular 
group, and these items may be replaced 
by others. Finally, revisions may be made 
In the use of the selection procedure to 
ensure that the probability of being 
selected is compatible with the probabil¬ 
ity of successful Job performance. 

35. Q. If there are not enough mem¬ 
bers of an adversely affected race, sex or 
ethnic group in the potential research 
sample to make it feasible to study test 
fairness, should the group still be In¬ 
cluded in the sample? 

A. Yes. normally the study should be 
conducted on a sample which is repre¬ 
sentative of the expected candidates for 
the Job In question. However, there may 
be situations in which the members of 
the race, sex or ethnic group available 
for the study are so dissimilar from other 
persons In the sample that the Infor¬ 
mation should not be combined for data 
analyses. 

36. Q. Do the Guidelines require a 
search for alternative selection proce¬ 
dures? 

A. The Guidelines provide that while a 
validity study is being conducted, the 
user should attempt to find and apply 
procedures that have as little adverse 
Impact as possible. However, once that 
effort has been made and the chosen pro¬ 
cedure has been studied and shown to be 
valid, the Guidelines do not require the 
user to search further for alternative 
procedures. The Guidelines do call for 
a user to take steps to ensure that selec¬ 
tion procedures are kept current, and to 
investigate any alternative procedures 
shown to have at least equal validity and 
less adverse impact. The obligation to 
Investigate alternative procedures is 
greater when the user Is in an interim 
use status. 

37. Q. What does a user do if there are 
not enough persons in a job to conduct 
a criterion related study? 

A. There are a number of options the 
user should consider, depending upon the 
particular facts and circumstances. 

1. Changing the procedure so as to 
eliminate adverse impact; 

2. Validating the procedure through a 
content validity strategy, if appropriate 
(see 4 12c and answer to Question 25 and 
27); 

3. Using a selection procedure vali¬ 
dated elsewhere in conformity with the 
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Guidelines <see i 6 and answers to Ques¬ 
tions 22-24); 

4. Engaging In a cooperative study with 
other facilities or users < in cooperation 
with such users either bilaterally or 
through Industry or trade association), 
or participating in research studies con¬ 
ducted by the state employment security 
system. Where different locations are 
combined, care is needed to insure that 
the Johs studied are in fact the same and 
that the study is adequate and In con¬ 
formity with the Guidelines (see I 6) ; 

5. Combining essentially similar Jobs 
into a single study sample may in some 
circumstances be consistent with the 
Guidelines (see I 5g and 5 12b). 

38 Q. IX a user has previously engaged 
in discrimination against members of a 


racial, sex or ethnic group. Is the user 
precluded from making its selection pro¬ 
cedures more stringent? 

A. In such circumstances, the Guide¬ 
lines provide (I 9) that the user should 
afford those members of the group dis¬ 
criminated against, who were available 
in the relevant job market during the 
period of discriminatory practices, an 
opportunity to qualify under the less 
stringent procedures, unless the user 
demonstrates that the more stringent 
procedures are required for the safety or 
efficiency of the operation. The user is 
not precluded from using the more 
stringeut procedures for all other per¬ 
sons. 

39. Q. If a user has all selection pro¬ 
cedures administered by an employment 








agency or a consultant, does that relieve 
the user of responsibilities under the 
Guidelines? 

A. No. The user remains responsible for 
the selection procedures utilized br¬ 
others on behalf of the user. It is there¬ 
fore expected that the user will have suf¬ 
ficient information available to show: 
ta) what selection procedures arc being 
used on its behalf; <b) the adverse im¬ 
pact of those procedures, and evidence 
of the validity of any such procedures; 
and <c> the number of persons by race, 
sex and ethnic group referred, and the 
total number considered for referral or 
for job applications. 

|FR Doc.77-1932 Plied 1-18-77:9:06 ami 
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RULES AND REGULATIONS 


Title 41—Public Contracts and Property 
Management 

CHAPTER 60—OFFICE Of FEDERAL 
CONTRACT COMPLIANCE PROGRAMS, 
EQUAL EMPLOYMENT OPPORTUNITY. 
DEPARTMENT OF LABOR 

PART 60-3—GUIDELINES ON EMPLOYEE 
SELECTION PROCEDURES 

CROSS REFERENCE: For a document 
Lssued by the Department of Justice, the 
Department of Labor, Office of Federal 
Contract Compliance Programs, and the 
Civil Service Commission on the subject 
of questions and answers on the Federal 
Executive Agency Guidelines on Em¬ 
ployee Selection Procedures (41 FR 
51744) see FR Doc. 77-1932 also appear¬ 
ing in this Part VI of the issue. 
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CIVIL SERVICE COMMISSION 

EMPLOYEES SELECTION PROCEDURE 
GUIDELINES 

Appendices to Federal Personnel Manual 
Supplements 

Cross Reference: For a document Is¬ 
sued by the Department of Justice, the 
Department of Labor, Office of Federal 
Contract Compliance Programs, and the 
CivU Service Commlslson on the subject 
of questions and answers on the Federal 
Executive Agency Guidelines on Em¬ 
ployee Selection Procedures (41 FR 
51752) see FR Doc. 77-1932 also appear¬ 
ing in this Part VI of the issue. 
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DEPARTMENT OF LABOR 


Employment Standards Administration 


MINIMUM WAGES FOR FEDERAL AND 
FEDERALLY ASSISTED CONSTRUCTION 


General Wage Determination Decisions 

General Wage Determination Deci¬ 
sions of the Secretary of Labor specify. In 
accordance with applicable law and on 
the basis of Information available to the 
Department of Labor from its study of 
local wage conditions and from other 
sources, the basic hourly wage rates and 
fringe benefit payments which are de¬ 
termined to be prevailing for the de¬ 
scribed classes of laborers and mechanics 
employed in construction activity of the 
character and In the localities specified 
therein. 

The determinations in these decisions 
of such prevailing rates and fringe bene¬ 
fits have been made by authority of the 
Secretary of Labor pursuant to the provi¬ 
sions of the Davis-Bacon Act of March 
3. 1931, as amended <46 Stat. 1494, as 
amended. 40 U.S.C. 276a) and of other 
Federal statutes referred to In 29 CFR 1.1 
(including the statutes listed at 36 FR 
306 following Secretary of Labor’s Order 
No. 24-70) containing provisions for the 
payment of wages which are dependent 
upon determinations by the Secretary 
of Labor under the Davis-Bacon Act: and 
pursuant to the provisions of Part 1 of 
Subtitle A of Title 29 of Code of Fed¬ 
eral Regulations, Procedure for Prede¬ 
termination of Wage Rates, (37 FR 
21138) and of Secretary of Labor’s Or¬ 
ders, 12-71 and 15-71 (36 FR 8755. 8756). 
The prevailing rates and fringe benefits 
determined in these decisions shall, in ac¬ 
cordance with the provisions of the fore¬ 
going statutes, constitute the minimum 
wages payable on Federal and federally 
assisted construction projects to laborers 
and mechanics of the specified classes en¬ 
gaged on contract work of the character 
and in the localities described therein. 

Good cause is hereby found for not 
utilizing notice and public procedure 
thereon prior to the issuance of these de¬ 
terminations as prescribed in 5 U.S.C. 
553 and not providing for delay In effec¬ 
tive date as prescribed in that section, 
because the necessity to issue construc¬ 
tion industry wage determination fre¬ 
quently and in large volume causes pro¬ 
cedures to be impractical and contrary 
to the public interest. 

General Wage Determination Deci¬ 
sions are effective from their date of pub¬ 
lication in the Federal Register without 
limitation as to time and are to be used 
in accordance with the provisions of 29 
CFR Parts 1 and 5. Accordingly, the ap¬ 
plicable decision together with any modi¬ 
fications issued subsequent to its publica¬ 
tion date shall be made a part of every 
contract for performance of the de¬ 
scribed work within the geographic area 
indicated as required by an applicable 
Federal prevailing wage law and 29 CFR, 
Part 5. The wage rates contained therein 
shall be the minimum paid under such 


contract by contractors and subcontrac¬ 
tors on the work. 

Modifications and Supersedeas Deci¬ 
sions to General Wage Determination 

Decisions 

Modifications and Supersedeas Deci¬ 
sions to General Wage Determination 
Decisions arc based upon information ob¬ 
tained concerning changes in prevailing 
hourly wage rates and fringe benefit pay¬ 
ments since the decisions were issued. 

The determinations of prevailing rates 
and fringe benefits made in the Modifica¬ 
tions and Supersedeas Decisions have 
been made by authority*>f the Secretary 
of Labor pursuant to the provisions of the 
Davis-Bacon Act of March 3, 1931, as 
amended (48 Stat. 1494. as amended. 40 
U S.C. 276a> and of other Federal stat- 
utes referred to in 29 CFR 1.1 (including 
the statutes listed at 36 FR 306 follow¬ 
ing Secretary of Labor’s Order No. 24- 
70) containing provisions for the pay¬ 
ment of wages which are dependent upon 
determination by the Secretary of Labor 
under the Davis-Bacon Act; and pur¬ 
suant to the provisions of Part 1 of Sub¬ 
title A of Title 29 of Code of Federal 
Regulations. Procedure for Predetermi¬ 
nation of Wage Rates. (37 FR 21138) and 
of Secretary of Labor's Orders 13-71 and 
15-71 (36 FR 8755. 8756). The prevailing 
rates and fringe benefits determined in 
foregoing General Wage Determination 
Decisions, as hereby modified, and or 
superseded shall, in accordance with the 
provisions of the foregoing statutes, con¬ 
stitute the minimum wages payable on 
Federal and federally assisted construc¬ 
tion projects to laborers and mechanics 
of the specified classes engaged in con¬ 
tract work of the character and in the 
localities described therein. 

Modifications and Supersedeas Deci¬ 
sions are effective from their date of pub¬ 
lication in the Federal Register without 
limitation as to time and arc to be used 
in accordance with the provisions of 29 
CFR Parts 1 and 5. 

Any person, organization, or govern¬ 
mental agency having an interest in the 
wages determined as prevailing is en¬ 
couraged to submit wage rate informa¬ 
tion for consideration by the Depart¬ 
ment. Further information and self-ex¬ 
planatory forms for the purpose of sub¬ 
mitting this data may be obtained by 
writing to the US. Department of Labor. 
Employment Standards Administration. 
Office of Special Wage Standards, Divi¬ 
sion of Wage Determinations, Washing¬ 
ton, D C. 20210. The cause for not utiliz¬ 
ing the rule-making procedures pre¬ 
scribed in 5 U.S.C. 553 has been set forth 
in the original General Wage Determi¬ 
nation Decision. 

Modifications to Ocnraal Wags 
Detomi nation Decisions 

The numbers of the decisions being modi¬ 
fied and their dates of publication In the 
Promt Rcctam are listed with each State. 
Alabama: 

AL76-1134 . Dec. 3. 1976. 


California: 

CA76-5120; CA 76-512 i- 

Illinois: 

IL76-2078; IL76-2080- 

11/76-2128.. 

IL76-2145 .. 

1L76-2163.. 


Dec 28.1978. 

Aug. 13, 1976. 
Oct 22. 1976. 
Dec. 3, 1978. 
Nov 26. 1976 


8cpt 10,1976 
Sept 17. 1976. 
Oct. 16. 1976. 
Nov. 19. 1976. 

Do 

Do. 

Jan 30. 1976. 
Oct. 1. 1976. 


Iowa: 

IA76-4147 .. 

IA 76-4150. 

IA76-41T3; IA7Q-4174. 

IA76-4165 ..— 

Louisiana: 

LA76-4187.. 

Michigan: 

MI 76-2139. 

Mississippi: 

MS76-1020 . 

New Jersey: 

NJ76-3248, NJ76-3249- 

Oklahoma: 

OK76-4017 .. Feb 6. 1976. 

OK76-4138 . July 30. 1976. 

OK76-4160 . Oct 1. 1976. 

Puerto Rico: 

PR76-3069: PR75-3090. PR 

76-3091 . Aug. 8. 1976. 

Texas: 

TX76—4049 ........_ Feb. 20, 1976. 

TX76-4118 .. July 16, 1976. 

TX78—4164; TX76-4168; 

TX76-4169: TX76-4170; 

TX76 4171 .. Oct. 8, 1978. 

TX76-4183 . Nov. 12. 1976. 

TX76-4192 . Dec. 17. 1976. 

TX76—4193; TX76-4194; 

TX76-4I95: TX76-4197.. Dec. 28. 1976 
Virginia: 

AP-805__ May 4. 1973 


SurKRSEDEAfl DECISIONS TO GENERAL WAGE 
Determination Decisions 


The numbers of the decisions being 
superseded and their dates of publication 
in the Federal Register are listed with 
each State. 

Supersedeas Decision numbers are In 
parentheses following the numbers of the 
decisions being superseded. 


Alaska: 

AK77-6002 (AK77-5009) — 
Florida: 

AR -4050 ( FL77-1003). 

Iowa: 

IA76-4099 (IA77-40G4)- 

Nebraska: 

NE76 4180 (NE77-4O03)- 

New Hampshire: 

NH76-2093 (NH77-2001) .. 
NH78-2113 (NH77-2002). - 
Ohio: 

OH76-2070 (OH77-2005).. 
OH78-2077 (OH77-2005).. 
OH76-2066. 01176-2088 

(OH77-2005 > . 

OH76-2087 (OH77-20O5).. 
OH76-2115 (OH77-2005) . . 
OH76-2118 fOH77-2006) 
South Carolina: 

SC76-1037 (8C77-1008)... 
Texas: 

TX76—4128 (TX77-40Q7 ) _ . 
TX76-4152 (TX77-4006).. 
TX76-4157 (TX77-4005) .. 
Washington: 

AQ-1109 (WA77-60O8)_ 


Jan. 4. 1977. 

NOV. 15. 1974. 

June 18. 1978. 

Oct. 29. 1976. 

July 30, 1976. 
Sep 17, 1976. 

June 4. 1976. 
June 18. 1976. 

July 30. 1976. 
July 23. 1976. 
Sept. 24, 1976. 
Oct. 1. 1976. 

Mar. 5. 1976. 

July 23. 1976. 
8cpt. 24. 1978. 
Oct. 1. 1976. 

May 24. 1974. 


Signed at Washington. D C.. Uiis 14th 
day of January 1977. 


Ray J. Dolan, 
Assistant Administrator. 
Wave and Hour Division. 
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